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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

DR 40
In the Matter of the )

)
HONEYWELL INTERNATIONAL, ) OPENING BRIEF OF OREGON
INC., and HONEYWELL GLOBAL ) PEOPLE’S UTILITY DISTRICT
FINANCE, LLC, ) ASSOCIATION

)
and )

)
PACIFICORP, dba PACIFIC POWER. )

INTRODUCTION
Pursuant the Procedural Schedule adopted in this proceeding by orders dated June 19 and
20, 2008, the Oregon People’s Utility District Association (“OPUDA”) hereby submits its
Opening Brief in the above-captioned docket. In this Opening Brief, OPUDA will address the
following threshold legal questions posed by the ALJ:

(1)  Isa facility that Honeywell provides as described in the assumed facts a
“net-metering facility” under ORS 757.300(1)(d)?

(2)  Is Honeywell’s customer as described above a “customer-generator” under
ORS 757.300(1)(a)?

(3)  Does ORS 757.300 require a customer to own a net-metering facility or a
portion of the facility to be considered a “customer-generator”?

(4)  Does ORS 757.300 place any limitations on third-party ownership of net-

metering facilities?
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OPUDA is an organization consisting of six Oregon People's Utility Districts' organized
and operating pursuant to Article XI, Section 12 of the Oregon Constitution and ORS Chapter
261. As people's utility districts, the members of OPUDA are subject to the net-metering
obligations of ORS 757.300. In its Reply Brief, OPUDA may address other issues raised by
the ALJ in his June 20" Order, but will confine its Opening Brief to the above legal
questions.

ARGUMENT

Under ORS 757.300(1)(d) a facility is a net-metering facility” so long as it meets
the criteria set forth in subsections A through D of 300(1)(d). Those criteria specify: 1)
the technology used to generate electricity “using solar power, wind power fuel cells

9 9% <

etc.”; 2) that the equipment is “located” on the customer-generator’s” “p[remised”; 3)
that the generating facility can “operate in parallel to the electric utility’s existing
transmission and distribution facilities”’; and 4) finally that that the primary purpose of
the facility is to “offset part or all of the customer-generator’s very specific requirements
for electricity.” The legislature carefully adopted four criteria for a facility to qualify as a
net metering facility. None of the four criteria state or imply that the customer must own
the equipment.

The term “customer-generator” should not be read so narrowly as to imply that the
customer must own the equipment in order for the facility to qualify as net metering

facilities. The legislature was well aware of the fact that many customers of utilities do

not even own the property at which they take service. Many residential, commercial and

' The members of OPUDA are Central Lincoln PUD, Clatskanie PUD, Columbia River PUD, Emerald PUD,

Page 2 — OPENING BRIEF OF OPUDA



industrial customers are tenants, not owners, of the property at which they receive electric
service. Recognized that reality, the legislature was careful in setting the criteria to
qualify as a “net metering facility. The equipment must be “located” on the customers
“premises”. Those terms avoid any limitations regarding ownership of the property of
the equipment. No where in the statute are there any specifications regarding ownership
of either the property that the customer is taking service at, or the equipment being used
to provide the electricity via net-metering facilities. To read into the statute that the
customer must own the equipment would disqualify many potential net-metering
situations based solely on an arbitrary ownership requirement, a distinction that is
nowhere articulated in the statute and would make no sense from a policy prospective.
The legislature’s desire in enacting 757.300 was to encourage net-metering. If the
legislature had intended to disqualify all tenants of the property, or to disqualify from the
advantages of net-metering those that own the property but choose to lease the net
metering equipment, the statute would have explicitly required the customer to have an

% ¢

ownership interest in the “premises” “the equipment”, or both. The legislature, in its
wisdom, left out any ownership requirement. Many “customer-generators” may use net-
metering facilities but not own those facilities for a variety of reasons, starting with the
fact that many “customers” are only tenants at the property where electric service is
taken.

Thus OPUDA urges the OPUC arrive at the following answers to the first set of

questions posed by the ALJ. The facility that Honeywell provides as described in the

Northern Wasco PUD, and Tillamook PUD.
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assumed facts is a “net-metering facility” under ORS 757.300(1)(d). The entity taking
electric service at that address is the “customer-generator” under ORS 757.300(1)(a),
regardless of who owns the equipment or the property. Under ORS 757.300, the
“customer-generator” need not own the net-metering facility. The facility may be owned
by the customer, the property owner, if the property owner is different than the customer,
or by a third party. The plain language of ORS 757.300 places no limitations on third-
party ownership of net-metering facilities.

OPUDA believes that the clear answers to the first four questions posed by the
ALJ resolve all the issues raised in this declaratory docket. OPUDA, however, reserves
the right to address the additional questions posed in the June 20" order in its Reply
Brief.

Dated this 30th day of June, 2008.

Respectfully submitted,

Thomas M. Grim, OSB No. 88218

Edward A. Finklea, OSB No. 84216

Cable Huston Benedict Haagensen & Lloyd LLP

1001 SW Fifth Ave., Suite 2000

Portland, OR 97204-1136

Telephone: (503) 224-3092

Facsimile: (503) 224-3176

E-Mail: tgrim(@cablehuston.com
efinklea(@cablehuston.com

Of Attorneys for the

Oregon People’s Utility District Association
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CERTIFICATE OF SERVICE

I CERTIFY that I have on this day served the foregoing document upon all parties of

record in this proceeding via electronic mail and/or by mailing a copy properly addressed with

first class postage prepaid.

MICHAEL T WEIRICH

ASSISTANT ATTORNEY GENERAL
DEPARTMENT OF JUSTICE

REG. UTILITY & BUSINESS SECTION
1162 COURT ST NE

SALEM OR 97301-4096

michael. weirich@doj.state.or.us

MICHELLE R MISHOE

LEGAL COUNSEL

PACIFIC POWER & LIGHT
825 NE MULTNOMAH STE 1800
PORTLAND OR 97232
michelle.mishoe(@pacificorp.com

BILL NESSLY

SR ASST ATTY GENERAL

STATE OF OREGON DEPARTMENT
OF JUSTICE

1162 COURT STREET NE

SALEM OR 97301-4096

william nessly@doj.state.or.us

PAUL NOLTE

CITY ATTORNEY
CITY HALL

3860 FISHER RD
ROSEBURG OR 97401
law(@ashlandhome.net

KIP PHEIL

OREGON DEPARTMENT OF
ENERGY

625 MARION ST NE - STE 1
SALEM OR 97301-3737
kip.pheil@state.or.us
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JOSEPH REINHART
OSEIA

833 SE MAIN ST, MB #206
PORTLAND OR 97214

joe@osela.org

THEODORE FALK

SR ASST ATTORNEY GENERAL

STATE OF OREGON DEPARTMENT OF
JUSTICE

1162 COURT STREET NE

SALEM OR 97301-4096
theodore.c.falk@doj.state.or.us

PAUL DAVIES

MANAGER

CENTRAL LINCOLN PUD
PO BOX 1126

NEWPORT OR 97365-0090
pdavies@cencoast.com

JANET L PREWITT

ASST AG

DEPARTMENT OF JUSTICE
1162 COURT ST NE

SALEM OR 97301-4096
janet.prewitt@doj.state.or.us

JAMES MURPHY

DEPT. OF JUSTICE, NATL RESOURCES
SECTION

1162 COURT STREET NE

SALEM OR 97301-4096
james.b.murphy@idoj.state.or.us




DEBBIE GOLDBERG MENASHE
SENIOR COUNSEL

JOHN M VOLKMAN

GENERAL COUNSEL

ENERGY TRUST OF OREGON
851 SW 6TH AVE SUITE 1200
PORTLAND OR 97204
john.volkman(@energytrust.org

FRITZ FEITEN

HONEYWELL BUILDING
SOLUTIONS

9685 NE BEACHCREST DRIVE
BAINBRIDGE ISLAND WA 98110
fritz.feiten(@honeywell.com

J RICHARD GEORGE
ASST GENERAL COUNSEL

PORTLAND GENERAL ELECTRIC CO.

121 SW SALMON ST 1WTC1301
PORTLAND OR 97204
richard. george(@pgn.com

RANDALL DAHLGREN

RATES & REGULATORY AFFAIRS
PORTLAND GENERAL ELECTRIC
121 SW SALMON ST 1WTC 0702
PORTLAND OR 97204
pee.opuc.filings@pgn.com

LORIJ COOPER
ATTORNEY AT LAW

411 W 8™ ST

MEDFORD, OR 97501
Lori.cooper(cityofmedford.org

LOWREY R. BROWN

JASON EISDORFER

ROBERT JENK

CITIZENS’ UTILITY BOARD OF
OREGON

610 SW BROADWAY, STE 308
PORTLAND, OR 97205
lowrey(oregoncub.org
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JOHN W STEPHENS

KIM T BUCKLEY

ESLER STEPHENS & BUCKLEY
888 SW FIFTH AVE STE 700
PORTLAND OR 97204-2021
stephens(eslerstephens.com
buckley(@eslerstephens.com

SCOTT WINKELS

LEAGUE OF OREGON CITIES
PO BOX 928

SALEM OR 97308
swinkels@orcities.org

JAMES WHITTY

OFFICE OF INNOVATIVE PARTNERSHIPS
OREGON DEPT OF TRANSPORTATION

TRANSPORTATION BLDG, RM 115
355 CAPITOL STREET NE

SALEM OR 97310
jim.whitty(iodot.state.or.us

DAVID F WHITE
TONKON TORP LLP
1600 PIONEER TOWER
888 SW FIFTH AVE
PORTLAND,OR 97204
davidw(@tonkon.com

MARTIN SHAIN

BACGEN SOLAR GROUP
ONE WORLD TRADE CENTER
121 SW SALMON ST, 11™ FLR
PORTLAND, OR 97204
martin@@bacgensolar.com

DENNIS WILDE

GERDING EDLEN SUSTAINABLE
SOLUTIONS

1120 NW COUCH ST, SUITE 600
PORTLAND, OR 97209
Dennis.wilde@gerdingedlen.com




Jason(@oregoncub.org
bob@oregoncub.org

DEVIN T FOX
KEYES & FOX, LLP
5727 KEITH AVENUE
OAKLAND, CA 94618
kfox@@kevesandfox.com

PACIFIC OREGON DOCKETS

825 NE MULTNOMAH ST, STE 2000
PORTLAND, OR 97232
oregondockets@pacificorp.com

DOUG PARSONS
SUNENERGY POWER CORP.
1133 NW WALL ST, STE 305
BEND, OR 97701-1968
dparsons(@sunenergypower.com

RALPH CAVANAGH

NW ENERGY PROGRAM DIRECTOR
NATURAL RESOURCES DEFENSE
COUNCIL

111 SUTTER ST FL 20

SAN FRANCISCO, CA 94104
rcavanagh@urdc.org

SUZANNE LIOU
RENEWABLE NW PROJECT
917 OAK STE 303
PORTLAND, OR 97205
Suzanne@rnp.org

DANELLE ROMAIN

THE ROMAIN GROU, LLC

707 SW WASHINGTON ST, STE 927
PORTLAND, OR 97205
dromain(@teleport.com

Dated in Portland, Oregon, this 30™ day of June, 2008.
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