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BEFORE THE PUBLIC UTILITY COMMISSION  

OF OREGON 

UW120 

In the Matter  of 
 
CROOKED RIVER RANCH WATER 
COMPANY, 

Request for rate increase in total annual 
revenues from $806,833 to $868,453 or  
8.13 percent. 
 

 
 
 
MOTION TO DISMISS 

 

I . MOTION 

Pursuant to OAR 860-011-0000(3) and ORCP 21, Defendant Crooked River 

Ranch Water Company (CRRWC) moves to dismiss the Complaint because (1) the 

Oregon Public Utility Commission (PUC) lacks subject matter jurisdiction; (2) PUC 

lacks regulatory authority over CRRWC; and (3) a PUC’s complaint failed to state a 

claim.  

I I . POINTS AND AUTHORITIES 

Complainant asserts that Defendants failed to comply with various PUC Orders, 

including portions of Order No. 07-527, dated November 29, 2007, Order No. 08-177, 

dated March 24, 2008.  Defendants are not bound by those orders because CRRWC is not 

subject to PUC’s regulatory authority.   

CRRWC is not a public utility and PUC has never asserted that it is such an entity.  

PUC has maintained that it has regulatory authority over CRRWC pursuant to ORS 
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757.063.  PUC does not have regulatory authority over CRRWC pursuant to that statute.  

CRRWC is not subject to ORS 757.063 because CRRWC is, and was, a cooperative 

organized under ORS Chapter 62.  In addition, PUC did not receive valid petitions from 

20% of PUC’s members.  Therefore, PUC lacks subject matter jurisdiction, PUC lacks 

regulatory authority, and PUC failed to state a claim.  

A. PUC does not have regulatory author ity under  ORS 757.063. 

1. CRRWC is not subject to ORS 757.063 because it is a 
cooperative.   

By its express terms, ORS 757.063 does not apply to cooperatives organized under 

Chapter 62 of the Oregon Revised Statutes.   

“ (1)  Any association of individuals that furnishes water to members 
of the association is subject to regulation in the same manner as 
provided by this chapter for public utilities, and must pay the fee 
provided for in ORS 756.310, if 20 percent or more of the members 
of the association file a petition with the Public Utility Commission 
requesting that the association be subject to such regulation.”  
 
“ (2) The provisions of this section apply to an association of 
individuals even if the association does not furnish water directly to 
or for the public. The provisions of this section do not apply to any 
cooperative formed under ORS chapter 62 or to any public body as 
defined by ORS 174.109.”  
 

ORS 757.063.  The statute could not be more clear:  A cooperative formed under ORS 

chapter 62 is not subject to PUC regulation.   

CRRWC registered with the state as a cooperative July 5, 2006.  Declaration of 

Timothy R. Gassner (“Gassner Decl.” ) Ex. 1 and 2.  PUC did not assert jurisdiction over 

CRRWC until November 20, 2006, when PUC issued Order No. 06-642.  Therefore, at 

the time PUC asserted jurisdiction, CRRWC was exempt from the ORS 757.063.   
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Moreover, CRRWC was a cooperative at the time that PUC issued Order Nos. 07-

527 and 08-177, the orders upon which PUC bases its complaint.  Those orders were void 

because, under ORS 757.063, PUC did not have authority to regulate CRRWC at that 

time. 

2. Additionally, PUC did not receive valid petitions from 20 
percent of CRRWC’s members.  

PUC accepted and counted petitions requesting regulation from CRRWC members 

that did not contain telephone numbers.  (Staff Ex. 101 in PUC Case No. WJ 8).  

Telephone numbers are specifically required by the administrative rule.  PUC is bound by 

its own administrative rule and has no authority to waive the rule. 

a. PUC’s administrative rule requires that petitions 
requesting regulation of a water  association contain the 
petitioning members’  telephone numbers. 

By statute, members of an unregulated water association can petition PUC for 

regulation.  ORS 757.063(1).   The statute provides no requirements for the form of the 

petitions submitted to PUC.   

PUC adopted an administrative rule detailing requirements for petitions requesting 

regulation.  OAR 860-036-0412.   The rule requires that petitions be from current 

members of the water association and that the petitions be signed, in writing, state their 

purpose, and contain certain information from the petitioner - name, address, and 

telephone number.  OAR 860-036-0412(2)&(3).  The rule also provides that PUC will 

consider individual letters submitted if they meet the requirements for petitions and 
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makes regulation mandatory if PUC receives petitions from 20 percent of the association 

members.  OAR 860-036-0412(4)&(5).     

The telephone requirement is explicit in the rule:  “Petitions must *  *  *  include the 

member’s *  *  *  telephone number *  *  *  .”   OAR 860-036-0412(3).  In this case, the 

construction is straightforward.  The text of the rule is clear – telephone numbers are 

mandatory.  

b. PUC is bound by its administrative rules and is not 
permitted to “ waive”  its petition rule in this case. 

PUC is bound by its rule and does not have authority to waive the telephone 

number requirement.  “ It is axiomatic that an agency must follow its own rules.”   Peek v. 

Thompson, 160 Or App 260, 264-65, 980 P2d 178 (en banc), rev. dismissed, 329 Or 563 

(1999).  Once an agency adopts a rule pursuant to its delegated authority, the rule is 

binding as if the legislature had acted.  Harsh Inv. Corp. v. State, 88 Or App 151, 157, 

744 P2d 588 (1987).  An agency continues to be bound by its established rules until it 

changes them pursuant to procedures required by the Oregon Administrative Procedures 

Act (“APA”).  Burke v. Children’s Servs. Div., 288 Or 533, 538, 607 P2d 141 (1980).  

PUC has not changed the requirement for petitions through APA rulemaking procedures 

and it therefore is bound by its rule.   

In light of the mandatory terminology that petitions must contain telephone 

numbers, PUC had no discretion to include petitions that do not meet that requirement 

when it determines whether the 20 percent threshold has been met.       
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I I I . CONCLUSION 

PUC lacks regulatory authority over CRRWC.  Therefore, the orders upon which 

PUC’s complaint is based were void and PUC lacks the authority or jurisdiction to bring 

a complaint against CRRWC for alleged violation of those orders.  Accordingly, the 

complaint should be dismissed. 

Dated:  May 21, 2008. 

GLENN SITES REEDER &  GASSNER LLP 
 
/s/ 
__________________________________ 
Timothy R. Gassner, OSB #023090 
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