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I HISTORY OF PROCEEDINGS

Sprint Communications Company L.P. (“Sprint”) filed a Petition for Arbitration (“Sprint
Petition”) with the Public Utility Commission of Oregon (the “Commission”) on March 11,
2008. The Sprint Petition requested fhat the Commission arbitrate open interconnection issues
with CenturyTel of Oregon, Inc. (“CenturyTel”) pursuant to § 252(b) of the 1996 revisions to the
Communications Act of 1934, as amended (the “Act”), 47 USC 151 ef seg., and OAR 860-016-
0030. The Sprint Petition identified fifteen unresolved issues for arbitration.

In support of its Petition, Sprint filed the following:

L. Sprint and CenturyTel’s mutual agreement regarding the beginning date for the
running of the 135-day negotiation period (Exhibit A);

2. The draft of an interconnection agreement between Sprint and CenturyTel
showing the parties’ proposed language in areas in which they had not reached an
agreement (Exhibit B); and

3. A table listing the parties’ disputed points and respective positions (Exhibit C).

Sarah K. Wallace was assigned as the Administrative Law Judge for the arbitration

proceedings. A Prehearing Conference Report was issued by Judge Wallace on April 22, 2008,.
establishing a procedural schedule for the arbitration.

On April 4, 2008, CenturyTel filed its Response to the Sprint Petition (“Response”). In

support of its Response, CenturyTel included the following:

1. = A Disputed Points List (Response Exhibit 1), which included CenturyTel’s
positions regarding each issue; and

2. CenturyTel’s version of the parties’ Interconnection Agreement showing each of
the parties’ proposed language in areas in which they had not reached an
agreement (Response Exhibit 2).



CenturyTel’s Response and supporting materials addressed each of the 15 issues contained in
Sprint’s Disputed Points List, and added a sixteenth issue.’

On May 5, 2008, Sprint filed the Direct Testimony of James R. Burt in support of the
Sprint Petition. Also on May 5, 2008, CenturyTel filed the Opening Testimonies of Ted M.
Hankins, Guy E. Miller, ITI and S;ceven E. Watkins. On June 4, 2008, Sprint filed the Rebuttal
Testimonies of James R. Burt and Randy G. Farrar. Also on June 4, 2008, Century‘Tel‘ﬁled the
Rebuttal Testimonies of Ted M. Hankins, Guy E. Miller, I1I and Steven E. Watkins.

On June 17, 2008, Judge Wallace conducted a prchearing conference during which
counsel for the parties confirmed that the parties had agreed to waive cross-examination. Thus,
the public hearing regarding this matter previously scheduled for June 24, 2008 was canceled.
The parties were directed to submit motions to admit pre-filed testimoniés on or before June 26,
2008, together with witness affidavits. On June 25, 2008, CenturyTel submitted its motion to
admit pre-ﬁled testimonies and witness affidavits, and on June 27, 2008, Sprint submitted ité
motion to admit pre-filed testimonies and witness affidavits (having requested a one-day
extension within which to make such filings). On July 2, 2008, Judge Wallace entered an order
admitting the testimonies and exhibits into the record, as well as a ruling granting a request for
official notice of four interconnection agreements approved by the Commission ARB 370,

ARB 526, ARB 833 and ARB 653.

! CenturyTel anticipates that a further updated Disputed Points List (“DPL”) may be either jointly submitted by the
parties or may be submitted by CenturyTel contemporaneous with the filing of the Reply Briefs.- Such updated DPL
would reflect any additional issues that have been resolved by the parties through negotiations. Indicated below in
this Brief are descriptions of the Issues that have been resolved and the tetms of such resolutions. ‘



I LIST OF ISSUES

The parties® respective pleadings listed the disputed issues, which are summarized in the

following table:

Issue | CenturyTel Issue Statement Sprint Issue Statement

No.

1 Should the dispute resolution procedures, including | Should disputes under the Interconnection
commercial arbitration, be included in the | Agreement be submitted to the Commission or to
Agreement? commercial arbitration?

2 What are the appropriate terms for Indemnification? | What are the appropriate terms for

indemnification and limitation of liability?

3 How should the Bill and Keep arrangement be | How should the bill and keep arrangement be

incorporated in the Agreement or should it | incorporated in the agreement?
accurately reflect what is agreed to in Section 4.4.2

and 4.2.37

4 What Direct Interconnection Terms should be | What Direct Interconnection Terms should be
included in the Interconnection Agreement? included in the Interconnection Agreement?

5 Should Sprint and CenturyTel share the costs of the | Should Sprint and CenturyTel share the cost of

Interconnection Facility between their respective | the Interconnection Facility between their
networks based on their respective percentages of | networks based on their respective percentages

originated traffic? of originated traffic?

6 What are the appropriate rates for direct | What are the appropriate rates for direct
Interconnection Facilities? interconnection facilities? ‘

7 Should the Interconnection Agreement contain | Should the Interconnection Agreement contain
provisions limiting Indirect Interconnection? provisions limiting indirect interconnection?

8 Should Sprint be required to enter into traffic | Should Sprint be required to reimburse

exchange agreements with a  third-party | CenturyTel when CenturyTel is acting as a
Telecomtmunications Carriers for {raffic that transits | transit provider if CenturyTel compensates third
through CenturyTel's network to reach a third-party | parties for the termination of Sprint-originated
Telecommunications Carrier? Should CenturyTel | traffic?

be indemnified by Sprint, if Sprint does not have a
traffic exchange agreement with the third-party for
any actions or complaints, including any attorney’s
fees and expenses, against CenturyTel concerning
the nonpayment of charges levied by such third
party Telecommunications Carrier for Sprint's
traffic? '

|9 | Should the Interconnection Agreement permit the | Should the Interconnection Agreement permit
Parties to combine traffic subject to reciprocal | the Parties fo combine traffic subject to
compensation charges and traffic subject to access | reciprocal compensation charges and traffic
charges on the interconnection trumks? subject to access charges on the interconnection
‘ trunks?




10 | What terms for virtual NXX should be included in | What terms for virtual NXX should be inciuded

the Interconnection Agreement? in the Interconnection Agreement?

11 What are the appropriate terms for reciprocal | What are the appropriate terms for reciprocal
compensation under the bill and keep arrangement | compensation under the bill and keep
agreed to by the parties? arrangement agreed to by the Parties?

12 Should the Performance Review terms -include | Should terms be included that provide for the

language for refunds and dispute resolution if | opportunity of refunds and the ability to pursue
appropriate remedies are not agreed to when | dispute resolution if appropriate remedies are not

performance is not adequate? agreed to when performance is not adequate?
13 What are the appropriate rates for Transit service? What are the appropriate rates for transit service?
14 What are the appropriate rates for services provided | What are the appropriate rates for services
in the Agreement including rates applicable to the | provided in the Interconmection Agreement,
processing of orders and number portability? including rates applicable to the processing of

orders and number portability?

15 If CenturyTel sells, assigns or otherwise transfers its | If CenturyTel sells, assigns or otherwise transfers
territory, or a portion of its territory, should | its territory or certain exchanges, should
CenturyTel be required to assign the Agreement to | CenturyTel be permitted to terminate the
the purchasing entity or permitted to terminate the | agreement in those areas?

Agreement in those areas?

16 Do terms need to be included when Sprint utilizes | Do terms need to be included when Sprint
indirect interconnection, and CenturyTel is not | utilizes indirect interconnection, and CenturyTel
provided detailed records, nor is CenturyTel able to | is not provided detailed records, nor is
identify and bill calls based upon their proper | CenturyTel able to identify and bill calls based
jurisdiction? upon their proper jurisdiction?

ITII. RESOLVED ISSUES

Since the initiation of this arbitration by the filing of the Sprint Petition, the parties ha:ve
continued their negotiations with regard to unresolved issues. The parties have resolved Issues 3,
9, 11 and 12 (the “Resolved Issues;’). Consequently, this Brief will not address the Resolved
- Issues with the exception of setting forth the résolution of these lissues_ achieved by the partiés.
Iv. ARG_UMENT

Through its evidence and the legal .positions set foﬁh in this Brief, CenturyTel amply

demonstrates that its positions are consistent with the applicable facts, law, rational public policy



and common sense. Accordingly, CenturyTel respectfully requests that the Administrative Law
Judge adopt CenturyTel’s position on each disputed issue in its entirety.”

Issuel:

Issue 1. [Sprint’s Formulation] Should disputes under the Interconnection Agfeément be
submitted to the Commission or to commercial arbitration?

Related Agreement Provisions: Article II1, §§ 20.3, 20.4, and 20.5.

Issue 1. [CenturyTel’s Formulation] Should the dispute resolution procedures, including
commercial arbitration, be included in the Agreement?

Related Agreement Provisions: Article ITI, §§ 20.1, 20.1.1, 20.1.2, 20.2, 20.3, 20.3.1 and 20.3.2.
CenturyTel’s Propesed Resolution:  CenturyTel respectfully submits that where the
Commission declines jurisdiction or does not have subject matter jurisdiction over a dispute,
commercial arbitration should be required.

The parties are in agreement that disputes which arise under the Interconneétion
Agreement should be submitted to the Commission for decision.®  (CenturyTel/1, Miller/9-10;
Sprint/4, Burt/4.) The point on which the parties’ current positions diverge is the dispute

resolution procedure that is to be applied in the event that the Commission either declines

2 As the record reflects, the instant proceeding is one of several companion arbitrations in various states involving

Sprint and CenturyTel (Sprint/1, Burt/6) which address substantially the same issues raised in this proceeding for

resolution. One of those states — Michigan — has already been resolved after a proposed resolution of the issues

provided by the Arbitration Panel (which acted in much the same manner as the Administrative Law Judge in this

proceeding) was acted upon by the Michigan Public Service Commission. See In the Matter of the Petition of Sprint

Communications Company L.P. for Arbitration pursuant to Section 252(b) of the Telecommunications Act of 1996
. to establish an Interconnection Agreement with CenturyTel Midwest — Michigan, Inc., Case No. U-15534, Decision

of the Arbitration Panel (Tune 10, 2008) (the “Michigan Panel Decision™); In the matter of the Petition of Sprint

Communications Company L.P. for Arbitration pursuant to Section 252(b) of the Telecommunications Act of 1996

to establish an Interconnection Agreement with CenturyTel Midwest — Michigan, Inc., Case No. U-15534, Order of
the Commission (July 1, 2008) (“Michigan Commission Decision”). A copy of the Michigan Panel Decision is

attached to this Brief as Exhibit A and a copy of the Michigan Commission Decision is attached to this Brief as

Exhibit B. Since these decisions are between the same parties, raise substantially the same issues and evidence and

are contemporaneous with this proceeding, CenturyTel respectfully submits that the Michigan resolution of many of
the issues should be useful to the Administrative Law Judge.

-3 As a consequence of the narrowing of the scope of the parties’ dispute regarding Issue 1, the following provisions
of the Interconnection Agreement are no longer in dispute: (a) Section 20.1, including §§ 20.1.1 and 20.1.2; (b)
Section 20.2; (c) Section 20.3.1; and (d) the deletion of previously proposed § 20.4. (Sprint/4, Burt/5-6.)



jurisdiction or it is determined that the Commission lacks subject matter jurisdiction over a
particular dispute.*

In the event that the Commission either lacks or declines jurisdiction over a dispute,
CenturyTel has demonstrated that all of the reasons that generally favor binding arbitration (e.g.,
cost savings, ability to choose an expert arbitrator, timely dispute resolution), as opposed to
litigation, apply. (CenturyTel/1,” Miller/10-11.) While Sprint suggests that commercial

: |
arbitration is appropriate only if the parties mutually agree (Sprint/4, Burt/6), Sprint’s position
begs the issue. Sprint does not dispute that commercial arbitration would provide a conveﬁient
and appropriate dispute resolution fomm. Moreove;, the opportunity to select an expert
arbitrator should minimize Sprint’s concerns over potential misapplication of relevant precedent;

Further, Sprint has already agreed in substance to this result in an agreement it has
reached with another carrier in Arkansas. Specifically, CenturyTel’s proposed wording for the
provisions of the Interconnection Agreement relating to dispute resofution mirrors the provisions
in the interconnection agreement between Windstream and Sprint that were approved by the

Arkansas Commission,” other than change of the name references and substitution of “shall” for

“may” in Article III, § § 20.3.1 and 20.3.2 of the parties’ Interconnection Agreement.

* In his Reply Testimony, Mr. Burt also states that the wording of Article III, § 20.5 (relating to division of costs
incurred by the parties regarding dispute resolution procedures) is in dispute. (Sprint/4, Burt/6.) While CenturyTel
does not oppose the wording of § 20.5 as set forth on page 6 of Mr. Burt’s Reply Testimony, CenturyTel requests
the addition of the following sentence to such section: “The Parties shall equally split the fees of the arbitration and
the arbitrator." See, Exhibit C to Sprint’s Petition, p. 4. Mr. Burt does not present any basis for opposing the
addition of the foregoing sentence to § 20.5. CenturyTel submits that this additional sentence is necessary to
provide the parties and an arbitrator of any dispute between Sprint and CenturyTel with a clear understanding of the
division of the fees incurred in an arbitration proceeding. CenturyTel also submits that the equal division of such
fees is fair and reasonable and should be approved by the Administrative Law Tudge.

5 In the Matter of the Application of Alitel Arkansas, Inc. for Approval of Interconnection Agreement with Sprint
Communications Company L.P., Docket No. 04-157-U (Nov. 12, 2004).



(CenturyTel/1, Miller/8-9; Exhibits CenturyTel/2 and CenturyTel/3.)® CenturyTel should not be
subjected to different dispute resolution terms than those which Sprint has previously accepted
with regard to Windstream.

Thus, thé record fully supports a finding by the Administrative Law Judge that it is
reasonable to require commercial arbitration in the event that the Commission lacks or declines
jurisdiction over a dispute. Moreover, the legal basis provided by Sprint for its position, 47
U.S.C. § 252(e)(5), should not dissuade the Administrative Law Judge from reaching this
conclusion. \

Sprint relies on § 252(e)(5) to support its position that if the Commission declines or
Jacks jurisdiction, the FCC would be the proper forum to resolve the dispute. (Sprint/4, Burt/6, 8-
9.) However, many interconnection agreement disputes involve non-payment for services and
other financial disputes. The FCC has made clear ﬂlat it is not the appropriate forum for a
collection action.” Thus, if the Commission lacks or declines jurisdiction over a payment dispute
and. commercial arbitration is not required, the FCC could also likely lack jurisdiction, leaving
the parties to seek relief from courts which often lack expertise in telecommunication matters.
The requirement to arbitrate the dispute before an expert arbitrator in these circumstances solves

this problem. |

SCenturyTel notes that its position concerning the language of the Interconnection Agreement pertaining to dispute
resolution was revised and updated subsequent to CenturyTel’s filing of its Revised DPL on April 4, 2008. As noted
in footnote 1 of the Opening Testimony of Guy E. Miller, III, CenturyTel intends that the positions on the issues set
forth in Mr. Miller’s Opening and Rebuttal Testimonies shall be controlling to the extent of any discrepancy with the
Revised DPL. ‘

? In re Owest Communications Corp v Farmers and Merchants Mutual Telephone Company, FCC 07-175, 22 FCC
Red 17,973; 2007 WL 28727554, 9 29 (rel’d October 2, 2007} (“Farmers & Merchants”). '



The FCC wrote in Starpower that “parties may be bound by dispute resolution clauses in
their interconnection agreement to seek relief in a particular fashion . . 7% Based on this
guidance, requiring the Interconnection Agreement arising from this proceeding to provide that
commercial arbitration shall be utilized by the parties in the event that the Commission declines
to accept or does not have jurisdiction over a dispute: (1) is within the Commission’s authority
under § 252(b)(4)(C); (2) avoids the gaps in the FCC’s jurisdiction that exist as a result of the
FCC’s findings in Farmers & Merchants; and (3) brings to the dispute resolution process all of
the benefits customarily associated with arbitration. These benefits have been thoroughly
discussed by CenturyTel. (CenturyTel/1, Miller/12-10; CenturyTel/14, Miller/4-6.) The
Michigan Arbitration Panel agreed with CenturyTel’s arguments regarding Issue 1.° However,
the Michigan Pubiic Service Commission (“MPSC” or “Michigan Commission™) interpreted 47
U.S.C. § 252(e)(5) to require the FCC to assume the state commission’s duties under § 252 in the
event that the state commission fails to act. On the other hand, the Michigan Commission found
that if a state commission lacks jurisdiction “the ICA. language providing for commercial
arbitration is a.pp:ropriate.”10 CenturyTel requests the Administrative Law Judge’s approval of
CenturyTel’s proposed language for § 20.3, including §§ 20.3.1 and 20.3.2.

Issue 2:

Issue 2. [Sprint’s Formulation] What are the appropriate terms for indemnification and
limitation of liability?

Related Agreement Provisions: Article IT1, §§ 30.1 and 30.3.

Issue 2. [CenturyTel’s Formulation] What are the appropriate terms for Indemnification?

Y Starpower Communications, LLC Petition for Preemption of Jurisdiction of the Virginia State Corporation
Commission Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996, CC Docket No. 00-52,
Memorandum Opinion and Order, 15 FCC Red 11277, 1127980, § 6, fn. 14 (2000} (“Starpower™).

? Michigan Panel Decision at 5-7.

1 Michigan Commission Decision at 4-5.



Related Agreement Provisions: Article 111, § 30.1.

CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that the indemnification and limitation of liability provision, as proposed by CenturyTel,
should cover claims arising out of content transmitted by the other party, its end users or the
actual retail end users of a third party entity to which telecommunications services are provided
on a wholesale basis.

The essence of Issue 2 is whether the parties should mutually indemnify one another “for
claims arising out of content transmitted by the other Party, its end users or the actual retail end
users of a third party entity to which telecommunications services are provided on a wholesale
basis.” (CenturyTel/1, Miller/13.) For its part, Sprint has provided no rational basis as to why
the language should not be adopted. CenturyTel, however, submits that its language is
reasonable and is willing to abide by this language as it is proposed as an obligation of either
party. To that end, CenturyTel notes that the Michigan Asbitration Panel agreed with
CenturyTel, concluding as follows with regard to Issue 2:

The Panel finds that CenturyTel’s proposed indemnification language is

appropriate for inclusion in the interconnection agreement and is reasonable. . . .

The Panel finds more significant CenturyTel’s point that Sprint has the

contractual relationship with the third parties and under the contractual

relationship is in the better position to negotiate a similar indemnification
provision from the third party wholesale customers. '’
The MPSC affirmed the Michigan Panel Decisioﬁ with regard to Issue 2 and adopted

CenturyTel’s language for the Interconnection Agreement, 12 Independently, however,

and for the following reasons, CenturyTel requests the Administrative Law Judge to

" Michigan Panel Decision, 9.

12 Michigan Commission Decision, 5.



conclude that the scope of CenturyTel’s proposed indemnification provision is
appropriate for the Interconnection Agreement.

First, CenturyTel has cited a number of provisions in Sprint’s tariffs and standard
contractual terms that contain language similar to CenturyTel’s proposed language, and
indemnification provisions that are even broader than CenturyTel’s proposed wording of § 30.1.
(CenturyTel/1, Miller/13-16; Exhibit CenturyTel/4.) CenturyTel also has cited Sprint’s 13-state
interconnection agreement with the AT&T Affiliates, which, in Section 14.4.1, contains similar
indemnification language to CenturyTel’s proposal. (CenturyTel/1, Miller/15-16; and Exhibit
CenturyTel/5.) Thus, Sprint has already effectively agreed to the appropriateness of the
language at issue and actually uses it as part of the terms of its service offerings.

Second, CenturyTel has demonstrated that the scope of indemnification that it su]::)ports is
particularly necessary in the context of Sprint’s planned provision of wholesale
telecommunications services to third parties whose end users’ conduct could give rise to claims
against CenturyTel. In light of Sprint’s wholesale arrangement, it is entirely reasonable that
CenturyTel is indemnified against losses caused by_ defamation, libel or slander, interference
with or misappropriation of proprietary or creative right, or any other injury to any person or
property arising out of content transmitted by end users of Sprint’s wholesale customer.

Third, there can be no question that end user traffic under Sprint’s wholesale business
model must be treated as Sprint’s traffic, and Sprint i‘s responsible for the exchange of traffic and
compensation for such traffic. See, In the Matter of Time Warner Cable Request for Declaratory
Ruling that Competitive Local Exchange Carriers May Obtain Interconnection Under $251 of
the Communications Act of 1934, as Amended, to Provide Wholesale T elecommunications

Services to VoIP Providers, Memorandum Opinion and Order, WC Docket No. 06-55, DA 07-

10



709, released March 1, 2007 (“TWC Order”). In light of this responsibility, CenturyTel submits
that it is intellectually dishonest for Sprint to parse its acceptance of responsibility for end user
traffic under the wholesale business model by objecting to including indemmification of
CenturyTel against third party claims relating to the content of such end user traffic. Sprint
unequivocally acknowledges that the traffic originated by its retail end users and its wholesale
customers is Sprint’s traffic for intercarrier compensation purposes in accordance with the TWC
Order. (Sprint/4, Burt/44-45.) However, Sprint disavows any responsibility to indemnify
CenturyTel against .third party claims that may arise in connection with the content of this very
same traffic. Sprint’s position is, therefore, wholly inconsistent with TWC Order and should be
rejected.

Fourth, CenturyTel’s proposed language accomplishes one of the preeminent objectives
of Section 252 of the Act. Section 252 provides a framework for a process to establish ail the
necessary terms and conditions for the business arrangements between the parties. Sprint cannot
rationaily claim that § 30.1(ix) of the indemnification provisions is an unnecessary term as it
defines the parties’ respective respénsibility should one of the parties® end users act in a manner
contrary to law. This is all the more important in the context of the wholesale business model
that is used by Sprint since the end users will be one additional step detached from Sprint as they
will be the end users of Sprint’s wholesale customers. Sprint’s position would provide Sbrint a
“free pass” to disassociate itself from the responsibility for the eﬁd user trafﬁc that it exchanges
with CenturyTel. In addiﬁon fo the :inherenf conflict that adoption of Sprint’s position
establishes with the FCC’s TWC Order directives, there is no sustainablé basis public policy

basis for allowing the party delivering traffic to escape any of aspect of the responsibility for it

11



nor to suggest (as Sprint suggests) that this responsibility does not include the indemnification to
the receiving party of that traffic.

Finally, Sprint, and ﬁot CenturyTel, is the only paﬁy with the ability to redress the end
user behavior in the traffic delivered by Sprint. CenturyTel lacks the contractual relationship
with Sprint’s wholesale customers that would be necessary to obtain contractual indemnity .
protection. Sprint, on the other hand, sas the opportunity to negotiate with its wholesale
customer to pass on any indemnification risk that Sprint undertakes relative to the content of end
user traffic. CenturyTel’s proposed indemnification language presents nothing extraordinary,
and Sprint will only be subject to an additional contingent risk if it chooses not to seek
indemnification from its wholesale customer.

In light of this record basis that supports adopting CenturyTel’s position, Sprint’s rebuttal
amounts to nothing more than Sprint’s statements that “it does not agfee” with CenturyTel’s
proposed language, and that such langnage is “not acceptable to Sprint™. (Sprint/4, Burt/10-11.)
Such generalized and unsupported statements do mof constitute a proper basis for the
Administrative Law Judge to reject CenturyTel’s proposed language. As such, CenturyTel
requests the Administrative Law Judge to adopt CenturyTel’s position on this Issue 2 and require
the parties to include in the Interconnection Agreement CenturyTel’s proposed language for
Asticle ITI, § 30.1, sub-section (ix).

Issue- 3.. [Resolved by agreement of the Parties] How should the Bill and Keep z;rrangement
be incorporated in the Agreement or should it accurately reflect what is agreed to in
Section 4.4.2 and 4.2.3?

Related Agreement Provisions: Article VIILA.

This issue has been resolved by the Parties as follows:
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I. INTERCONNECTION PRICING
A. Reciprocal Compensation (Transport and Termination)

Transport and Termination for Local Traffic excluding Local Traffic that is also
ISP-Bound Traffic

TBD (If invoked pursuant to Article IV, Section 4.4.2)

Local Traffic that is also ISP-Bound Traffic (pursuant to Article IV,
Section 4.2.3)

Bill and Keep
Issue 4

Issue 4. [The Parties Agreed Formulation] What Direct Interconnection Terms should be
included in the Interconnection Agreement? '

Related Agreement Provisions: Article IV, §§ 2.2.2, 2.2.3, 2.2.4, 2321, 2324, 3.3.2.1,
3.3.2.2,and 3.4.2.1.1.

CenturyTel’s Proposed Resolution: For the reasons stated herlein, CenturyTel respectfully
submits that the Interconmection Agreement should provide for: (1) multiple Points of
Interconnection (“POIS”) between the parties” respective networks under those circumstances
outlined by CenturyTel as and when applicable; (2) that each POl must be within the CenturyTel
network; and (3) that the concept of POI be applied in instaﬁces where Sprint elects to use
indirect interconnection as well as in those instances where direct interconnection is used.

The essence of Issue 4 is whefher, as Sprint proposes, the parties should have a single
POI between their networks indeﬁnitel&, versus whether, as CenturyTel proposes, the
Interconnection Agreement should providé for an interconnection arrangement that reflects the
actual Incumbent Local Exchange Cai‘rier 7(“ILEC”) network. CenturyTel respectfully submits

that the record supports CenturyTel’s proposed language for the Interconnection Agreement.
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Contrary to Sprint’s argument, nothing within the Act precludes multiple POIs or
multiple trunk groups for the exchange of local traffic with a non-Bell Operating Company ILEC
such as CenturyTel, particularly in those instances in which such requirements are triggered by
traffic volumes and other issues that address the continuing need for quality service to the end
users of each party. As demonstrated herein, Sprint’s position is based on a series of misleading
statements and false premises. Sprint’s proposed “single POI indefinitely” is not supported by
the facts, law or rational public policy. The Administrative Law.Judge and the Commission are
well aware that the network of the BOC operating in the State of Oregon — Qwest — is
significantly more ubiquitous as compared to the network operated by CenturyTel. Yet, it is the
existing CenturyTel ILEC network that must be considered when detgnnining its interconnection
obligations to Sprint. Sprint’s “single POI per LATA” concept, if applied to CenturyTel, would
impose upon CenturyTel a “superior” interconnection obligation prohibited by IUB I'* and TUB
I Therefore, CenturyTel respectfully requests the Administrative Law Judge to reject Sprint’s
contentions regarding Issue 4 and to adopt CenturyTel’s position in its. entirety.

A. The Concept of POIs Applies to Both Direct and Indirect Forms of
Interconnection.

The record and the law confirm that Sprint is wrong in its effort to limit the discussion
concerning this issue to establishment of a POI for direct interconnection. The record
demonstrates there is no distinction between direct and indirect interconnection with respect to
POIs. (CenturyTel/12, Waﬂ{ins/6, 48; CenturyTel)lS, Watkins/8.) Section 251(c)(2) confirms
this conclusion as well; Section 251(c)}(2) provides no differenﬁation between “direct” and

“indirect” interconnections. Rather, Section 251(c)(2)(B) states that the interconnection point

13 70w Utilities Bd. v: F.C.C., 120 F.3d 753, 813 (8" Cir. 1997) (“IUB ).
¥ rowa Utilities Board v. Federal Communications Commission, 219 F.3d 744,758 (8th Cir. 2000) ("IUB ™).
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must be “within” the ILEC’s network. This same concept is confirmed in the FCC’s related
rules defining reciﬁrocal compensation. (47 C.F.R. § 51.701 (c); see also In the Matter of
Implementation of the Local Competition Provisions in the T elecommuﬁications Act of 1996;
Interconnection between Local Exchange Carriers and Commercial Radio Service Providers, -
First Report and Order, CC Docket Nos. 96-98 and 95-185, FCC 96-325, released August 8,
1996) (“First Report and Order”) at § 553; CenturyTel/12, Watkins/8-9, 25-26; CenturyTel/15,
Watkins/S).

B. The Concept of a “Single POI Per LATA” has no Application to this
Proceeding.

Sprint’s position with regard to this Issue (Sprint/1, Burt/22-23; Sprint/4, Burt/13, 15-16)
is based on a series of misguided premises suggesting that the concept that a “single POI per
LATA” is appropria‘ce.15 First, Sprint’s reliance on Local Access and Transport Area (“LATA™)
concepts is misplaced since: (1) the concept of a “LATA” was based on the specific network
arrangements of the Bell Operating Companies (“BOCs”) at the time of the bregk-up of the

former AT&T, not the networks of the smaller independent Local Exchange Carriers (“LECs”)

15 Local access and transport areas (“LATAs”) were first established by Judge Harold Green of the United States
District Court for the District of Columbia with regard to the AT&T breakup in United States v Western Electric Co,
569 F Supp 990, 993-94 (D DC, 1983) (implementing the modified final judgtment (“MFJ”) entered in Unifed States
v American Telephone and Telegraph Co, Civ. A Nos. 74-1698, 82-0192, 552 F.Supp 131 (D. D.C., 1982)). See
also SBC Communications, Inc v FCC, 154 F3d 226, 230 fn 3 (CA 5, 1998) (“In implementing the MF]J, the district
coutt established numerous local access and transport areas or ‘LATAs’ within which the BOCs were permitted to
operate and provide telephone service.”). Additionally, in 47 U.S.C. §§ 153 (3) and (25), Congress expressly
recognized Judge Green’s creation of LATAs. Subsection (25) defines a LATA to be a geographic area that was
“established before February 8, 1996, by a Bell operating company . . . except as expressly permitted under the
AT&T Consent Decree.” 47 U.S.C. § 153(25)(A). Subsection (3) defines “AT&T Consent Decree” to be “the order
entered August 24, 1982, in the antitrust action styled United Siates v Western Electric, Civil Action No. 82-0152,
in the United States District Court for the District of Columbia, and includes any judgment or order with respect to
such action entered on or after August 24, 1982.” 47 U.S.C. §153(3). Notably, Senate Report No. 104-230
recognized the impact the Modified Final Judgment had on various sections of the 1996 revisions to the 1934 Act.
See, eg., S Rep No. 104-230, at 115(1996) (stating that the terms “[i{Information service’ and
‘telecommunications,’ are defined based on the definition used in the Modification of Final Judgment™); S Rep No. |
104-230, at 116 (stating that the phrase “AT&T Consent Decree™ had been substituted for “Medification of Final
Tudgment” in the definitions); S Rep No. 104-230, at 198 (detailing where the Communications Act has superseded
the Modified Final Judgment).
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such as CenturyTel; and (2) a “LATA” designation is relevant only to the BOCs’ line of business
restrictions (such as interLATA toll). (CenturyTel/12, Watkins/6-7, 12-14, 48; CenturyTel/15,
Watkins/5-7.)

Second, the record amply demonstrates that the concept of a “single POIL per LATA”
when applied to CenturyTel has no basis in fact. Sprint’s suggestion that a “single POI per
LATA” is a universally applicable general rule ignores the fact that it actually evolved from the
negotiations between Competitive Local Exﬁhange Carriers (“CLECs”) and the BOCs based on
the BOCs” expansive and ubiquitously interconnecfed networks and the BOCs® efforts to obtain
Section 271 relief fiom their then current line of business restrictions. (CenturyTel/12,
Watkins/14.) Similarly, Sprint’s reliance (Sprint/1, Burt/23) on the FCC’s Unified Intercarrier
Compensation FNPRM proceeding,,16 apparently to support the notion that a “single POI per
LATA” is a general rule, fails to note that this FCC proceeding is only a notice of proposed
rulemaking. As to the issue of POIs, no new rule has been promulgated by the FCC.
(CenturyTel/12, Watkins/15; CenturyTel/15, Watkins/5-6), and the proposals under review, if
adopted, may very well support CenturyTel’s position here.

With respect to its theory of a universally applicable, general “single POI iaer LATA”
rule, Sprint, in addition to the Unified Carrier Compensation FNPRM, also relies on the FCC’s
Verizon Arbitration Decision."? (Sprint/1, Burt/22; Sprint/4, Burt/16.) Neither of these decisions

supports Sprint’s contention.

16 See In the Matter of Developing a Unified Intercarrier Compensation Regime,” Further Notice of Proposed
Rulemaking, CC Docket No. 01-92, FCC 05-33 (rel’d March 3, 2005) (“Unified Carrier Compensation FNPRM?).

17 See In the Matter of Petitions of WorldCom, Inc., Cox Virginia Telcom, Inc., and AT&T Communications of
Virginia, Inc. Pursuant to § 252(e)(3) of the Communications Act for Preemption of the Jurisdiction of the Virginia
State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., CC Docket Nos. 00-
218, 00-249, and 00-251, FCC 02-1731 (rel’d July 17, 2002) (“Verizon Arbitration Order”).
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In the Unified Carrier Compensation FNPRM, the FCC cited to the SWBT 271 Order.'*
In the Verizon Arbitration Decision, the FCC cited to the Unified Carrier Compensation NPRM 19
as well as the SWBT Texas 271 Order as support for the “single POI per LATA” proposition.®’

In the Unified Carrier Compensation NPRM, in turn, the FCC cited to the very same SWBT

1

Texas 271 Order for this same proposition.®! Thus, Sprint’s reliance for its position on Issue 4

rests solely on the FCC’s cited basis for the “single POI per LATA” concept arising from the
SWBT Texas 271 Order. That reliance is misplaced.

A review of the ECC’s reference to a “single POI per LATA” within the SWBT Texas 271
Order (7 78) reveals that such reference was solely to a provision within an agreement between
SWBT and MCI. The full text of that FCC-provided citation contained in footnote 174 is as
follows:

See SWBT Texas 11 Application, App. 5, Tab 45, MCI (WorldCom) Agreement
Aftach. 4, § 1.2.2. Section 1.2.2 of the WorldCom Agreement states:
“MCI(WorldCom) and SWBT agree that MCI (WorldCom) may designate, at its
option, a minimum of one point of interconnection within a single SWBT
exchange where SWBT facilities are available, or multiple points of
interconnection within the exchange, for the exchange of all fraffic within that
exchange. If WorldCom desires a single point for interconnection within a
LATA, SWBT agrees to provide dedicated or common transport to any other
exchange within a LATA requested by WorldCom, or WorldCom may self-
provision, or use a third party's facilities.” SWBT Texas II Application, App. 5,
Tab 45, WorldCom Agreement Attach. 4, § 1222

8 In the Matter of Application by SBC Communications, Inc., Southwestern Bell Telephone Company, And
Southwestern Bell Communications, Inc. d/b/a Southwestern Bell Long Distance, Pursuant to § 271 of the
Telecommunications Act of 1996 To Provide In-Region, InterLATA Services In Texas, Memorandum Opinion and
Order, CC Docket No. 00-65, FCC 00-238 (rel’d June 30, 2000) (“SWBT Texas 271 Order”). Southwest Bell
Telephone Company (“SWBT”) is a Bell Operating Company. See 47 U.8.C. § 153(5). '

19 See In the Matter of Developing a Unified Intercarrier Compensation Regime, Notice of Proposed Rulemaking,
CC Docket No, 01-92, FCC 01-132 (rel’d April 27, 2001) (“Unified Carrier Compensation NPRM).

0 See Verizon Arbitration Decision, § 52, fn 118.

2L See Unified Intercarrier Compensation NPRM, ¥ 91, fa 91. While footnote 91 also cites to 47 CF.R. § 51321,
that section addresses the interconnection requirements under Section 251(c)(2) of the Act and the provision of
Unbundled Network Elements (“UNEs”). The provision of UNEs by CenturyTel is not an issee in this proceeding,.

22 SWBT Texas 271 Order, 9 78, fn 174.
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Conspicuously absent from Sprint’s testimony is any explanation as to how language set
forth in an interconnection agreement applicable only to SWBT and MCI could possibly bind, or
is even factually relevant to, CenturyTel. Similarly absent is any explanation of how a private
agreement between two completely different competing companies operating in another state
(neither of which has any interest or connection to this arbitration) creates a generalized
regulatory rule. An agreement between SWBT and MCI cannot bind CenturyTel or Sprint
(unless both parties agree to do so in writing — which is obviously not the case here), and no
private agreement can create an agency rule of general application.23

Moreover, CenturyTel notes that the context of the FCC’s discussion in that case was
SWBT’S request for § 271 relief. Section 271, and any resultant obligations or relief

requirements associated with the same, applies only to Bell Operating Companies.** CenturyTel

2 Sprint’s citations to the provisions in the proposed interconnection agreement {“ICA”) that reference “LATAs”
(Sprint/4, Burt/15) are general references to industry-accepted nomenclature related to geographic traffic types and
do not change the genesis of the “single POI per LATA” concept applicable solely to a BOC as demonstrated herein.
Non-BOC ILECs, like CenturyTel, are only “associated” with a LATA. {(CenturyTel/12, Watkins/ 13.) As the FCC
has stated:

The LATAs did not cover territory served by independent telephone companies (ITCs). The
[MFT] Court, however, did classify some independent exchanges as “associated” with a particular
LATA. Traffic between a LATA and an associated exchange was treated as intralLATA, and
could be carried by the BOC, while traffic between a LATA and an unassociated exchange was
treated as interLATA, and could not be carried by the BOC. The ITCs were not subject to the
restrictions imposed by the Consent Decree, and could carry traffic regardless of whether that
traffic crossed LATA boundaries.

In the Matter of Petitions for Limited Modification of LATA Boundaries to Provide Expanded Local Calling Service
(ELCS) at Various Locations, Memorandum Opinion and Order, CC Docket No. 96-159, File Nos. NSD-LM-97-2
through NSD-LM-97-25, FCC 97-244, released July 15, 1997 at§ 4 (footsiotes omitted).

M See, e.g., 47 U.8.C. § 271(a) (“Neither a Bell operating company, nor any affiliate of a Bell operating company,
may provide interLATA services except as provided in this section.”).
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is not a “Bell Operating Company” as that term is defined in the Act® Accordingly, Sprint’s
reliance on the Unified Carrier Compensation FNPRM and thus, the Verizon Arbitration
Decision and, ultimately, the SWBT Texas 271 Order, as precedent for a generalized “single POI
per LATA” rule that is binding upon CenturyTel is clearly misplaced.

The FCC’s references contained in the three decisions cited by Sprint cannot and do not
create new rules or requirements that apply to CenturyTel. The Administrative Law Judge
should reject Sprint’s effort to selectively cite to FCC statements negotiated by two different
parties based on specific facts applicable to SWBT in another state. Regardless of the gloss that
Sprint attempts to place on the FCC’s statements, the genesis of the “single POI per LATA”
concept is the SWBT Texas Section 271 Order and the terms within a negotiated provision of an

SWBT agreement. This factual basis cannot and should not be applied to CenturyTel 2

25 Qection 153(4), 47 U.S.C. § 153(4), states as follows:
The term "Bell operating cornpany” -

(A) means any of the following companies: Bell Telephone Company of Nevada, Tllinois Bell
Telephone Company, Indiana Bell Telephone Company, Incorporated, Michigan Bell Telephone
Company, New England Telephone and Telegraph Company, New Jersey Bell Telephone
Company, New York Telephone Company, U S West Communications Company, South Central
Bell Telephone Company, Southern Bell Telephone and Telegraph Company, Southwestern Bell
Telephone Company, The Bell Telephone Company of Pennsylvania, The Chesapeake and
Potomac Telephone Company, The Chesapeake and Potomac Telephone Company of Maryland,
The Chesapeake and Potomac Telephone Company of Virginia, The Chesapeake and Potomac
Telephone Company of West Virginia, The Diamond State Telephone Company, The Ohio Bell
Telephone Company, The Pacific Telephone and Telegraph Company, or Wisconsin Telephone
Company; and

(B) includes any successor or assign of any such company that provides wireline telephone
exchange service; but

(C) does not include an affiliate of any such company, other than an affiliate described in
subparagraph (A) or (B).

% Sprint’s lack of specificity with respect to its interconnection proposal makes Sprint’s proposal even more
questionable. (CenturyTel/15, Watkins/5.)
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C. The Law, as Applied to the Facts in the Record, along with Rational Public
Policy, Supports Adoption of CenturyTel’s Proposal for Resolving this Issue
4.

The facts in the record demonstrate that the CenturyTel and BOC networks are different.
A BOC’s network is more ubiquitous. CenturyTel’s network is geographically limited.
(CenturyTel/12, Watkins/7-8, 12-13.) As a result, CenturyTel’s trunking network that Sprint
apparently suggests should be used is not designed and sized for traffic other than exchange
access traffic. (Id., 17-18.) Likewise, Sprint’s request for a “single POI per LATA,” if not
properly conditioned, is, in actuality, a request for interconnection that is superior (i.e., more than
equal) to that which CenturyTel provides for its own local traffic or to other carriers. If Sprint’s
position were adopted without applying conditions as CenturyTel has set forth in its proposed
interconnection terms, CenturyTel could be required to construct or create network trunking
arrangements solely for the benefit of Sprint.

To be sure, there is no single point in any of the Oregon LATAs where CenturyTel has
facilities linking all of the CenturyTel end offices in the LATA. Sucha single point could only
be created if CenturyTel were to build or purchase new trunking routes. CenturyTel has not built
or purchased such routes for its own local calling needs or those of any other carrier. If the
Commission were to require CenturyTel to undertake such building or purchasing of trunking
routes as a result of Sprint’s request, such result would be a form of superior interconnection that

is contrary to 47 U.S.C. §251(c)(2) which only requires interconnection that is “at least equal in
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quality” to that which CenturyTel provides to itself. (Zd., 9-11; CenturyTel/13, Watkins/9-10.)*7
CenturyTel notes, however, that even when the FCC discussed superior interconnection
(although now rejected by IUB II), the FCC required the CLEC to pay for that superior
interconnection. (CenturyTel/12, Watkins/11; CenturyTel/15, Watkins/10.)

There can be no question that Sprint is seeking to avoid this result by attempting to
disassociate itself from the costs of its network design. Sprint’s efforts are exemplified by the
attempt to shift the transport cost burden to CenturyTel. Thus, Sprint should at least be required

to pay for any new form of transport required to be implemented by CenturyTel as a result of
Sprint’s request, even assuming CenturyTel is willing to enter into this type of arrangement. (fd.,
17-18)*® This is the rational legal result based on the ILEC network required to be examined
under Section 251(c)(2), and, like before, both the Michigan Arbitration Panel and the MPSC
agreed.”’ Moreover, it is the result best supported by the public interest.

Absent adoption of the POl-related and resulting trunking arrangemerﬁ provisions of

CenturyTel’s agreement, the record also reflects the possibility that Sprint’s proposal could

2 TUB I7, 219 F.3d at 758 (8th Cir. 2000)(“[TThe superior quality rules violate the plain language of the Act,”” and
the “at least equal in quality”” does not mean “superior quality” and “InJothing in the statute requires the ILECs to
provide superior quality interconnection to its competitors.”); see also JUB I at 813 (Competitive catriers requesting
interconnection should have access “only to an incumbent LEC's existing network -- not to a yet unbuilt superior
one™; the nondiscrimination aspect of the Act “merely prevents an incumbent LEC from arbitrarily treating some of
its competing carriers differently than others; it does not mandate that incumbent LECs cater to every desire of every
requesting carrier.”) (emphasis added); Report and Order and Order on Remand and Further Notice of Proposed
Rulemaking, CC Docket Nos. 01-338, 96-98, and 98-147, released August 21, 2003 at 9 15 (The FCC acknowledges
that the 8% Circuit concluded that incumbents are not required “to alter substantially their networks in order to
provide superior quality interconnection and unbundled access.”)

2 The 8% Cirenit Court of Appeals that addressed the original appeal of the FCCs First Report and Order

concluded that competitive carriers requesting interconnection should have access “only to an incumbent LEC's

existing network - not to a yet unbuilt superior one.” JUB I, 120 F.3d at 813 (emphasis in original). Additionally,

in addressing the meaning of nondiscrimination in the context of the Act, this same Court concluded that this

mandate “merely prevents an incumbent LEC from arbitrarily treating some of its competing carriers differently

than others; it does not mandate that incumbent LECs cater to every desire of every reguesting carrier”’ Id.

(emphasis added). Neither of these conclusions was affected by the U.S. Supreme Court’s review of the JUB I
decision.

» Michigan Arbitration Panel, 10-12; Michigan Commission Decision, 7-8.
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overburden facilities as a result of unpredictable volumes of local traffic. (CenturyTel/12,
Watkins/17-18.) Should this occur, end user service degradation could result. There can be no
question that the public interest is advanced by avoiding this possibility.

Based on the foregoing, therefore, it is axiomatic that adoption of CenturyTel’s language
on Issue 4 in this proceeding is entirely appropria’ca.30 This language would require the
consideration of the relevant variables and factors that would determine the need to establish
additional POIs within the CenturyTel network and/or new trunk groups for the exchange of
local interconnection traffic. The need to establish additional POIs and trunk groups would be
based on, among other thiﬁgs, existing facility capacity (e.g., connecting trunks), traffic volumes,
relative costs of different networking options, and projections of future capacity needs. Each of
these conditions would be preserved by CenturyTel’s proposed language. (CenturyTel/12,
Watkins/18-19.) In addition, CenturyTel requests that the Commission adopt its fiber meet point
language. The record demonstrates that fiber meet point connections necessarily entail network
arrangements and technical discussions that should rationally occur before any facilities are

constructed or installed. (Jd., 20-21.)"

% To the extent that Sprint relies on decisions of other state commissions, that reliance is, at best, misguided.
(Sprint/1, Burt/23-24.) CenturyTel respectfully submits that the inference from Sprint that those decisions should, in
any way, bind this Commission or the Administrative Law Judge should be rejected. Morgover, and unlike those
state decisions, the Michigan Panel Decision and the Michigan Commission Decision are entirely relevant since they
involve the same parties, at the same time as this proceeding, and substantially the same issues. In any event,
seiting aside the fact that the Administrative Law Judge should not cede the Commission’s proper role in
establishing Oregon-specific rulings and requirements, the decision reached in this proceeding must be based on the
record. While Sprint secks to ignore the facts in the record regarding the existing CenturyTel ILEC network, there is
no legally supportable basis for doing so.

31 Mr, Burt suggests that Mr. Watkins’ testimony regarding fiber meet point is in error because one of the sections,
Section 2.3.2.4, was deleted from the CenturyTel DPL. (Sprint/4, Burt/14.) Mr. Burt’s suggestion amounts to an
overstatement that should be rejected. CenturyTel notes that M. Watkins never mentioned Section 2.3.2.4 in his
testimony. (CenturyTel/14, Watkins/14). Moreaver, Section 2.3.2 has several subsections that remain necessary to
properly implement any need for fiber meet point arrangements. Thus, for the reasons provided by CenturyTel,
Section 2.3.2 should remain as proposed by it.
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CenturyTel also respectfully submits that its proposals are wholly consistent with rational
public policy. Networks, like the traffic carried thereon, are not “static.” Sprint’s position
erroneously assumes such as a fact, and exposes CenturyTel to potential network congestion
which is detrimental to consumers.>? Juxtaposed to Sprint’s proposal, CenturyTel’s proposal for
resolving Issue 4 properly and adequately addresses the fact of an ever-evolving network and
changing levels of traffic. Consequently, CenturyTel knows of no rational public policy basis for
adopting Sprint’s proposal (and Sprint has provided none). CenturyTel’s proposal should be
adopted, if for no other reason than to protect the end users of both Sprint and CenturyTel from
service degradation as the record reflects could occur. CenturyTel’s proposed language for the
establishment of POIs, the resulting trunking arrangements, and the separate terms and
conditions for the establishment of fiber meet point arrangements Shouid be adopted.

D. Sprint’s Remaining Claims are Without Basis.

Finally, Sprint’s remaining claim that CenturyTel’s position is unlawful is equally
without merit. Sprint’s suggestion that the only issue relevant in the establishment of a POl is
“technical feasibility.” (Sprint/1, Burt/22; Sprint/4, Burt/13-14.) Sprint fails to note that within
Section 251(c)(2) of the Act, Congress references technical feasibility as only one of the relevant
criteria. (CenturyTel/15, Watkins/9.) Thus, “technical feasibility” cannot be divorced from the
companion concepts included in Section 251(c)(2), including the condition that the

interconnection must be no more than “equal to” that provided by CenturyTel to itsclf or other

32 As noted by CenturyTel witness Watkins (CenturyTel/12, Watking/19-20), the Commission has already expressed
concerns regarding network inefficiencies and arrangements that compromise network capabilities. See Order No.
97-003, Docket Nos. ARB 3 and ARB 6, entered January 6, 1997 at 4. The factors that CenturyTel’s proposed
language would provide with respect to considering when additional POIs are required between the networks of
Sprint and CenturyTel are fully consistent with these expressions of Commission concerns.
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carriers,”? and that the interconnection point for the interconnection arrangement must be “within
the [incumbent] carrier’s network.”**

These Section 251(c)(2) provisions demonstrate that the focus of interconnection is on
the incumbent LEC’s network and that the Act does not require any interconnection arrangement
that is more than “equal in quality” to that which the ILEC provides itself or to other carriers.®
Based on this record, no doubt can exist that Sprint is secking to obtain forms of interconnection
that would be superior to that which CenturyTel provides to itself or other carriers. In light of
the scope of Spriﬁt’s request, CenturyTel would be required to provide to Sprint a form of
transport for local service calls beyond that which is “equal in quality to” that which CenturyTel
provides in any other instance. (CenturyTel/12, Watkins/10-12.)

Notwithstanding Sprint’s myopic, yet convenient, view of tfle proper scope of the
analysis required for resolution of Issue 4, the costs associated with any more-than-equal form of
interconnection that Sprint may request would also be clearly relevant, even assuming that
CenturyTel would voluntarily agree to provision Sprint’s request for superior interconnection.*®
Thus, Sprint’s effort to pigeon hole the issue as one solely of “technical feasibility” is

fundamentally at odds with both the scope of what Sprint seeks and the actual requirements

under the full set of interconnection criteria set forth in the Act.

33 47 U.8.C. § 251(c)(2)(C) (The duty to provide interconnection must also be one “that is at least equal in quality to
that provided by the local exchange carrier to itself. . . .”).

¥ 47U.8.C. § 251(c)(2)(B).
3 Sea, footnote 27, supra, and accompanying text,

36 Byen when the FCC discussed superior interconnection (althongh now rescinded by IUB II), the FCC required the
CLEC to pay for that superior interconnection, even if CenturyTel was - willing to provide this form of -
interconnection to Sprint. (CenturyTel/12, Watkins/11; CenturyTel/15, Watkins/10.)
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Further, Sprint’s references to 47 U.S.C. § 251(6)(1)"7 and to 47 U.S.C. § 251 (D(2)*® are
red herrings. (Sprint/4, Burt/14-15.) As the record demonstrates, neither of these sections is at
issue in this proceeding. (CenturyTel/15, Watkins/10-11.) CenturyTel has demonstrated that its
proposed form of interconnection satisfies Sprint’s interconnection request and desire to
exchange traffic with CenturyTel. This proposal is made without any consideration of the
application of either § 251(f)(1) or § 251(£)(2). The evidence shows that CenturyTel’s proposal
would more thanr satisfy even the most onerous set of interconnection requirements while
Sprint’s proposals go well beyond those requirements. Likewise, if CenturyTel’s position on

Issue 4 js adopted in this proceeding, as it should be, no modification or suspension of the

37 Section 251(f)(1) of the Act exempts certain rural telephone companies from Section 251(c)interconnection
obligations under the Act. The scope of that exemption is as follows:

(A} Exemption

Subsection (c) of this section shall not apply to a rural telephone company until (i) such company
has received a bona fide request for interconnection, services, or network elements, and (ii) the
State commission determines (under subparagraph (B)) that such request is not unduly
economically burdensome, is technically feasible, and is consistent with section 254 of this title
(other than subsections (b)(7) and (c¢)(1}(D) thereof).

47 US.C. § 251(D(1)(A).

38 Section 251(f)(2) provides the ability to certain local exchange carriers to suspend or modify the interconnection
obligations found in both Section 251(b) and Section 251(c) as follows:

A local exchange carrier with fewer than 2 percent of the Nation's subscriber lines installed in the
aggregate nationwide may petition a State commission for a suspension or modification of the
application of a requirement or requirements of subsection b) or (c) of this section to telephons
exchange service facilities specified in such petition. The State commission shall grant such
petition to the extent that, and for such duration as, the State commission determines that such
suspension or modification -

{(A) is necessary -

(i) to avoid a significant adverse economic impact on users of
telecommunications services generally;

(ii) to avoid imposing a requirement that is unduly economically burdensome;
or '

(iii) to avoid imposing a requirement that is technically infeasible; and
(B) is consistent with the public interest, convenience, and necessity.
47 U.8.C. § 251(H)(2).
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requirements found in Section 251(b) would be required.

Issue 5

Issue 5. [Sprint’s Formulation] Should Sprint and CenturyTel share the cost of the
Tnterconnection Facility between their networks based on their respective percentages of

originated traffic?

Related Agreement Provisions: Article I, § 2.59; Article IV, §§ 2.2.2, 3.2.2, 3.2.5.1, 3.2.5.2,
3.2.5.3, 3.2.5.5, and Article VIL, I.C.

CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that no separate facilities costs should be imposed upon CenturyTel as those costs are
already recovered through the parties’ agreed-to “bill and keep” arrangement.

Simply stated, Issue 5 is whether, notwithstanding the parties’ agreed-to “bill and keep”
arrangement, Sprint can require CenturyTel to pay an additional amount for the costs of the
facilities that Sprint uses to terminate traffic from Sprint’s side of the POL Sprint engages in a
seties of claims that attempt to either double recover a portion of its transport costs
(CenturyTel/12, Watkins/23-24, 26; CenturyTel/15, Watkins/12), or to misapply an FCC rule ~
47 CFR. § .51.709 — in a manner inconsistent with the agreed-to “bill and keep” arrangement
between the parties and the concept of “transport and termination” as defined in the FCC’s rules.
(CenturyTel/12, Watkins/30-31; CenturyTel/15, Watkins/13.) Sprint’s attempt in this regard
should be rejected and CenturyTel’s position that no facility charges are appropriate in light of
the agreed-to “bill and keep” arrangement should be approved by the Administrative Law Judge
and the Commission. (CenturyTel/12, Watkins/23, 26, 29, 38-39.)

The Administrative Law Judge need only review the facts in the record, and apply the
applicable law to them, to reach the conclusion that CenturyTel’s position on Issue 5 should be
adopted. To the extent that decisions elsewhere cannot be reconciled with the facts and the

applicable law as set forth in this proceeding, then those decisions have no application here.
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(CenturyTel/12, Watkins/36-38; CenturyTel/15, Watkins/14-15.) The facts in this case are the
only basis for a sustainable decision, and are those that Sprint effectively seeks to obfuscate or to
ignore.

The facts demonstrate that CenturyTel’s network is of a limited nature; the FCC’s rules
require no facility-sharing beyond the scope of the defined transport function that the parties
have agreed to under their “bill and keép” arrangement; and Sprint’s proposals would require
intercormection beyond that which the IUB II requires. (CenturyTel/12, Watkins/38-39.)
Sprint’s cfforts to obtain a result that would unjustly reward it with additional compensation of
its transport costs already captured by its agreement to use a “bill and keep” arrangement with
CenturyTel for local traffic should be rejected.

A, The FCC’s Rules Require a Party to Bring Facilities to Its Side of the POL

The record reflects that Sprint’s proposal (Sprint/1, Burt/25-26) is contrary to the FCC’s
rules. (CenturyTel/12, Watkins/25-26 quoting 47 CFR. § 51.701(c)~(e).) “Transport and
termination” for reciprocal compensation purposes is focused on the POL.  Each party, under the
FCC’s rules, is responsible to bring its facilities to the POL, with the facilities costs for transport
and termination being recovered under Section 251(b)(5) reciprocal compensation. (Id., 23, 26;
CenturyTel/15, Watkins/12-13.) The parties have agreed to a “bill and keep” arrangement for
these transport and termination functions.?® Transport is defined in the FCC’s rules as including
the cost of the use of facilities from the POI to the terminating switch (or equivalent facility) that
one party provides for the termination of the other party’s originating traffic.*® As a result, the
use of “bill and keep” means that the total costs of transport and termination on the parties’

respective sides of the POI are, effectively, equal as are the amounts of terminated local traffic.

% See, e.g, 47 CF.R. § 51.713.
4 See, 47 C.FR. § 51.701(c).

27



Consequently, and regardless of Sprint’s contentions to the contrary (Sprint/4, Burt/17-18),
requiting CenturyTel to make additional payments for facilities beyond its network, Z.e., on the
Sprint side of the POL, is not only contrary to the Act, but also provides Sprint with double
recovery of the costs of those transport facilities required by Sprint to reach its side of the POL"
It is irrelevant that Sprint proffered a limitation on the distance associated with its “shared
facilities” position. (Sprint/1, Burt/29; Sprint/4, Burt/26.) The responsibility of each party to
provision facilities is limited to facilities on such party’s side of the POI, and any geographic
limitation proposed by Sprint cannot supplant that requirement. (CenturyTel/12, Watkins/22-23,
32)% Likewise, Sprint’s further reliance on the Verizon Arbitration Order (Sprint/1, Burt/28;
Sprint/4, Burt/26) fails to recognize the differing networks at issue — the ubiquitous Verizon
network versus CenturyTel’s limited network — as well as the fact that the transport at issue in
the Verizon proceeding was within the Verizon network. (CenturyTel/12, Watkins/38;
CenturyTel/15, Watkins/13.) CenturyTel does not have any network transport responsibilities
beyond its exchange boundaries. (Centu;'yTelfl2, Watkins/30-32.) Sprint’s proposal, however,
would extend CenturyTel’s transport requirements far beyond its current transport for local
traffic. As a result, application of Sprint’s proposal that CenturyTel transport and pay for

facilities outside of the CenturyTel network exceeds any notion of “equivalency” and would

1 Mr, Burt's diagram (Sprint/4, Burt/24) further demonstrates Sprint’s attempt with respect to Issue 5 to secure
“double recovery” of certain of its transport costs. Mr. Burt’s diagram suggests that it is proper to have two POIs —
one on the CLEC network and one on ILEC network. That proposition is fundamentally at odds with Section
251(c)(2) of the Act that the POI (i.e.. the interconnection point) must be “within® the ILEC’s network, 47 U.S.C. §
251(e)2)(BY).

%2 The distortion of the rules that Sprint attempts here is further demonstrated by the counter-intuitive result that its
interpretation would require. According to Mr. Bust, for local traffic that would originate and terminate in a
relatively confined local calling area in Oregon, Sprint would make CenturyTel responsible for transport of this
traffic to Oroville, California, or literaily to wherever Sprint locates its switch. (Sprint/l, Burt/29; Sprint/4,
Burt/26.) This contention cannot be squared with any notion of “equivalent facility” in the rule defining transport or
the statutory limit that incumbents® requirements 1o a requesting competitive LEC are nio more than equal to what
the incumbent does for itself or with other carriers. 47 U.8.C. § 251{c}2)(C).
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impose upon CenturyTel another form of “superior” interconnection that, as explained in Issue
4, cannot be required. (Id., 34-35, 39; CenturyTel/15, Watldns/15.)

Further, there is no basis for any claim by Sprint (Sprint/1, Burt/27; Sprint/4, Burt/26, 33)
that CenturyTel is attempting to charge Sprint for delivering CenturyTel traffic to the POL
(CenturyTel/12, Watkins/31-32; CenturyTel/15, Watkins/12-13.) The parties’ agreément to use
symmetrical rates for transport and termination fully satisfies the principles required under 47
C.F.R. § 51.709(a). Through offsetting charges, CenturyTel is paying Sprint for the transport
and termination of CenturyTel’s originated traffic. (CenturyTel/12, Watkins/32.) Sprint’s
proposal, coupled with the obligations established under the FCC’s Section 51.701(c)-(e) rules
and the JUB II decision require that Sprint’s position be rejected.

B. Sprint Should be Held Responsible for its Network Design and Sprint’s
Efforts to Shift its Transport Costs to CenturyTel must be Rejected.

Sprint’s transport costs are a direct result of the network design deployed by Sprint.
While that design — relying on a much longer transport link to its switch and a reduced number of
switches — was Sprint’s choice, Sprint must bear the responsibility for the costs associated with
that decision. (CenturyTel/12, Watkins/27-28.) Again, under a “bill and keep” arrangement, the
parties have already agreed that their respective costs of both transport and termination are
equivalent. Sprint should not be permitted to shift to CenturyTel the additional costs of transport
to a point distant from CenturyTel’s network that Sprint has decided to use within its network
design. (Id, 29, 39.) Otherwise, CenturyTel would be financing the relatively greater transport
cost to serve fewer distant switches arising from Sprint’s network design, but not receiving the
benefits of the offsetting savings in per-unit switching costs within Sprint’s network. Such result
would undermine the agreement of the parties to use “bill and keep” for reciprocal

compensation. (/d., 29.)
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Moreéver, Sprint has not and cannot demonstrate why it should be permitted to
disaggregate a bundled § 251(b)(5) transport and termination rate between the parties under the
agreed to “bill and keep” arrangement, particularly when the result would effectively permit
Sprint to double-recover a portion of the transport costs on its side of the POL. For example, Mr.
Burt’s reliance on the definition of “interconnection” along with Section 251(2) in an attempt to
create a new recovery mechanism for the facilities required for transport (Sprint/4, Burt/19-22)
distorts the parties’ agreement in this proceeding. While Mr. Burt properly quotes the definition
of “interconnection” under 47 C.F.R. § 51.5 as the “linking of two networks for the mutual
exchange of traffic” (/d., 20 quoting 47 CFR. § 51.5), the linking of two networks is the
physical “interconnection point” where two networks meet. Thus, it is only logical that the
“term does not included transport and termination” (47 C.F.R. § 51.5) because that recovery is
afforded each party up to their side of the interconnection point, i.e., the POL

Sprint’s attempts to distort the meaning of 47 C.FR. § 51.709(b)' fare no better.
Notwithstanding the parties’ agreed-to “bill and keep” arrangement, Sprint claims that the
financial arrangements for transport under the FCC’s reciprocal compensation rules and for
facilities are distinct. (Zd., 17-18.) Sprint is wrong; the compensation associated with Section
251(b)(5) “transport” is for the facilities over which the local traffic is exchanged between the
parties. (CenturyTel/15, Watkins/25-26.) Sprint can cite no rule or dirscussion by the FCC in the
development of Section 51.709(b) that addresses something more than the rate development for
transport and termination. Other than decisions in other states that are inconslistent with the

controlling requirements, Sprint’s invented separate “interconnection facility” is not supported
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by any rule and is, as Mr. Burt confirms, part of the defined transport and the rate already
addressed. (Sprint/4, Burt/21.)*

Likewise, and in light of the parties agreed-to “bill and keep” arrangement for Section
251(b)(5) reciprocal compensation purposes, cach party is in compliance with the requirements
of Section 51.709(b) as it relates to the transport of traffic subject to Section 251(b)(5) of the
Act. Thus, in developing the rate for transport and termination, CenturyTel, under the
aséumption that the traffic would be in balance as contemplated by the *“bill and keep”
arrangement, has already included only fifty percent (50%) of the transport facilities costs on its
side of the POI used to terminate the Sprint originated local traffic delivered through the POI.
And, Sprint has done the same! (CenturyTel/12, Watkins/31; CenturyTel/15, Watkins/12.)

Other negotiating parties may want to consider some facility costs within the area in
which they compete and exchange local calling area traffic, and may want to address those
facility costs separate and apart from those considered under the defined § 251(b)(5) transport
and termination elements and rate. In such situations, § 51.709(b) may also be applied to those
separate facilities. However, that situation does not apply in this instance, and Sprint should not
suggest that it does.

Moreover, in defining transport, the FCC uses the network of the incumbent LEC (i.e.,
CenturyTel) as the basis for defining and determining the incumbent’s transport obligations, and

translates that concept into an “equivalent” obligation for non-incumbent LECs (i.e., Sprint). (47

4 In fact, when one examines Mr. Burt’s Reply Testimony, one finds explicit support for CenturyTel’s position.
M. Burt properly recognizes that the definition of “transport” includes the cost of facilities from the interconnection
point between the parties to the terminating carrier’s end office (or an equivalent facility). (Sprint/4, Burt/21.) In
quoting the rule § 51.709(b) (Jd., 22), the second word in his reference is “rate,” as in developing the rate for
transport and termination as the rule addresses. Sprint cannot escape the fact that § 51.709 is titled “Rate structure
for transport and termination,” not “Rate structure for separate facilities outside of transport and termination.”
Similarly, Sprint cannot escape the fact that the subsection (a) of § 51.709 explicitly states its purpose to be the
establishment of rates for transport and termination, not separate facilities outside the scope of transport and
termination.
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C.FR. § 51.701(c).) CenturyTel provides no transport facilities or transport outside of its local
service area, let alone within any expanded local calling area. (CenturyTel/12, Watkins/32-33;
CenturyTel/15, Watkins/16.)

Thus, whatever potential additional application of § 5 1.709(b) that Sprint’s position
suggests, such application does not address the parties’ agreed-to “bill and keep” arrangement.
Further application of § 51.709(b) beyond its expiicit transport and termination rate implication
simply does not apply in this instance. Rather, in this proceeding, the requirements of both
subsections of § 51.709 are already fully satisfied through the.total transport and termination rate
embodied in the party’s “bill and keep” agreement. |

Regardless of its claims otherwise, Sprint wants to carve out an additional transport
element - adding it to the one that is already addressed within the FCC’s definition of transport
and the “bill and keep” rate - and impose an additional charge on CenturyTel for this new
category of transport for Sprint’s sole benefit. Sprint’s attempt to abandon or circumvent the
agreed-to “bill and keep” arrangement by isolating one new element without the consideration of
all of the elements for which the parties have already agreed to “bill and keep” is highly
improper.

C. Sprint’s Reliance on Other State Commission Decisions is Irrelevant.

The state commission decision cited by Sprint presumably had different network
arrangements in place, as well as addressing a BOC network. (Sprint/4, Burt/38 (references to

Michigan Public Service Commission proceeding involving Verizon).) The Verizon Michigan
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proceeding is based on different facts, proposals, and negotiations.** Moreover, in this
proceeding before the Commission, the definition of transport and termination coupled with the
agreement to a “bill and keep” arrangement means that CenturyTel and Sprint are responsible for
their own trunking costs up to the POI and have already agreed that the compensation for
transport and termination is provided by each party to the other party in equal offsetting amounts.
Accordingly, for the foregoing reasons, CenturyTel requests that the Administrative Law
Judge reject Sprint’s efforts to impose a separate facility charge as it is inconsistent with the
parties’ agreed-to “bill and keep” arrangement for the exchange of local traffic.
TIssue 6

Issue 6. [The Parties Agreed Formulation] What are the appropriate rates for direct
interconnection facilities?

Related Agreement Provisions: Article IV, §§ 2.3.1.1, 3.2.5.4 and Article VIL, §§ LD. and L.E.
CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that direct interconnection facilities should be charged at CenturyTel’s intrastate access
rates,

Issue 6 presents the question whether, in light of the FCC’s decision Inz the Matter of
Unbundled Access to Network Elements, Order on Remand, WC Docket 04-313, FCC 04-290,
20 FCC Red 2533 (2005) (the “TRRO™), the pricing of direct interconnection facilities is

required to be based on FCC-prescribed Total Element Long Run Incremental Cost (“TELRIC”)

* CenturyTel notes that the Michigan Arbitration Panel and the MPSC both determined that a separate facilities
charge under Section 51.709(b) was appropriate. Michigan Panel Decision, 13-14; Michigan Commission Decision,
9. However, while CenturyTel believes that the foregoing conclusion is based upon an incorrect interpretation of
Section 51,709(b) and the agreed-to bill and keep arrangement, CenturyTel accepted this resolution of Issue 5 based
on the Michigan Arbitration Panel’s and the MPSC’s proper resolution of Issue 4 requiring the Sprint “point of
presence” to be on the network of CenturyTel. Consistent with Sprint’s position before this Comumission, in the
Michigan arbitration Sprint contended that its network in Michigan began at its “point of presence.” Thus, based
upon the MPSC’s requirement that the point of presence be located on CenturyTel’s network, all of the facilities at
issue would be within the CenturyTel networlk.
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principles as Sprint contends.*® (Sprint/1, Burt/31-32; Sprint/4, Burt/34, 38-39.) Sprint’s
position should be rejected.*®

In the TRRO, the FCC determined that entrance facilities are not impaired and thus are
not subject to TELRIC pricing standards. See TRRO at 9 138. Sprint contends that “the FCC
recognized in the Triennial Review Remand Order that the obligation to provide cost-based
interconnection facilities was not affected by the FCC’s ruling limiting the availability of UNE
transport facilities.” (Sprint Petition 19, n.18 quoting 7RRO at 9 140) In TRRO 9 140, the FCC
stated:

We note in addition that our finding of non-impairment with respect to entrance

facilities does not alter the right of competitive LECs to obtain interconnection

facilities pursuant to section 251(c)(2) for the transmission and routing of

telephone exchange service and exchange access service. Thus, competitive

LECs will have access to these facilities at cost-based rates to the extent they

require them to interconnect with the incumbent LEC’s network.
(emphasis added). Admittedly, there is a tension between the FCC’s statements in paragraph 140
with its findings in paragraph 138 of the TRRO. That tension, however, can rationally and
appropriately be resolved based on the record in this proceeding.

Thus, CenturyTel’s position to have entrance facilities ~ which are, by definition, the
interconnection facilities at issue — priced at its intrastate access rates is proper. The record and

prior Commission actions demonstrate that such rates are based on cost, are nondiscriminatory,

include a reasonable profit, and are otherwise consistent with existing Commission policy. Since

* The TRRO was addressing “entrance facilities” which are the same as direct interconnection facilities — “dedicated
transmission facilities that connect ILEC and CLEC locations.” United States Telecom Ass’n v. FCC, 359 F.3d 544,
589 (D.C. Cir. 2004); see also CenturyTel/12, Watkins/ 41.

* Whatever significance there may to other state commission decisions on pricing that did not involve both of the
partiers and the record in this proceeding (Sprint/4, Burt/37-38), this proceeding addresses the parties here — Sprint
and CenturyTel —and Oregon-specific pricing policies.

34



the access tariff prices are lawful (CenturyTel/12, Watkins/42), Sprint’s demand for different
interconnection rates is not appropriate.

The Commission’s authority to determine the meaning of the FCC’s reference to “cost-
based rate” was recently affirmed. See Ilfinois Bell Telephone Company v. Charles Box et al,
Nos. 07-3557 and 07-3683 (slip opinion) (7™ Cir. May 23, 2008) (“Illinois Bell”) at 6 (“What the
FCC said in Y140 is that ILECs must allow use of entrance facilities for interconnection at ‘cost-
based rates.” TELRIC is a cost-based rate, though not the only one.”) (emphasis added). Copy
attached as Exhibit C. The United States Court of Appeals for the 8% Circuit cited with approval
Hlinois Bell. See Southwestern Bell Telephone, L.P, doing business as SBC Missouri v.
Missowri Public Service Commission, et al., No. 06-3701 (slip opinion) (8™ Cir., June 20, 2008)
(“SBC Missouri”) at 12. Copy attached as Exhibit D. Thus, the Commission is free to establish
the “cost-based” rate principles that should apply to CenturyTel.

In that regard, Sprint’s proposed application of TELRIC pricing to entrance facilities
would imply that the FCC’s impairment analysis and conclusion meant nothing. CenturyTel
submits that it is illogical to suggest that the FCC removed entrance facilities from impairment
pricing treatment (i.e., TELRIC) in one sentence, and then subsequently reinstated that treatment
in a subsequent sentence. Any alternative view would render the FCC’s conclusions in the
TRRO meaningless. (CenturyTel/15, Watkins/18-19.)

In Michigan Bell Telephoné Company, d/b/a AT&T Michigan v. MPSC, et al., Case 2:06-
cv-11982-JAC-RSW filed September 26, 2007 (E.D. Mich.) (“Michigan Bell”) at pp. 12-14
(appeal pending) (20 WL 2868623 (2007)), the court agreed. In its review of a state commission

decision that ruled entrance facilities should be provided at TELRIC when such facility is used
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for Section 251(c)(2) purposes under one interpretation of paragraph 140 of the 7RRO, the
Michigan Federal District Court stated as follows:

The Court agrees with AT&T Michigan and concludes that the September Order
which pertains to this issue does not comply with the rules that were adopted by
the FCC pursuant to Section 251. It is not reasonable to interpret an explanatory
comment, such as the one found in § 140 of the TRRO, in a manner that
undermines the plain meaning of the rule. The meaning of 9 140 must be
interpreted in light of the FCC rule, which provides that entrance facilities need
not be provided by incumbent catriers to competing carriers on an unbundled
basis. The TRRO conveys the finding by the FCC that entrance facilities should
be offered competitively. A review of the ruling by the MPSC reveals that the
September Order does not comply with this directive, and, accordingly, must be
set aside.

Michigan Bell, 2007 WL 28868633 at 7-8 (emphasis added).*’

Based on the reasoning provided in Michigan Bell'® and the confirmation from Iilinois
Bell (as cited with approval in SBC Missouri) that the Commission is not mandated to use
TELRIC as Sprint would suggest, utilization of intrastate access rates is not only consistent with
the Commission’s rate setting actions of the past, but also ensures that the underlying rationale

used in the TRRO can be harmonized through the FCC’s potentially conflicting statements and

“7 CenturyTel notes that UNEs are required to be priced at TELRIC. The fact that the parties agree that UNEs are
not addressed in the interconnection agreement (Sprint/4, Burt/36-37) is irrelevant to the analysis required in Issue 6,
Entrance facilities and the pricing treatment of them is the issue and, as to the pricing of entrance facilities, the
TRRO states that TELRIC does not apply. Thus, CenturyTel respectfully submits that reliance on the Teasoning
provided in Michigan Bell is most appropriate, as well as the reasoning provided herein, for the resolution of Issue 6.

8 Inexplicably, and contrary to the Michigan Arbitration Panel conclusion, the MPSC has refused to follow
Michigan Bell. Compare Michigan Panel Decision, 16-17; Michigan Commission Decision, 10-11. .
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findings. Thus, any suggestion such as that made by Sprint that TELRIC must be used should be
dismissed outright.”’
Issue 7

Issue 7. [The Parties Agreed Formulation] Should the Interconnection Agreement contain
provisions limiting indirect interconnection?

Related Agreement Provisions: Article IV, §§ 3.3.1.1, 3.3.2.1, 3.3.2.2, 3.3.2.4, 3.3.2.5 and
3.3.2.6.

CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that CenturyTel’s provision of indirect interconnection should be limited to traffic Jevels
that are less than a DS1 level.

Issue 7 addresses whether Sprint can transform the general duty under Section 251(a)(1)
of all telecommunications carriers to be directly or indirectly interconnected with the facilities
and equipment of other telecommunications carriers into an absolute right of Sprint to demand
that CenturyTel provide a form of superior interconnection. Regardless of Sprint’s likely
protestations to the contrary, such result is the logical outgrowth of Sprint’s contentions relating

to this issue. Sprint’s position should be rejected.

“ Interestingly, Mr. Burt states that the Commission has followed FCC precedent and then asserts that the
Commission "has stated that CLECs should pay TELRIC prices for interconnection in Order 07-098 in ARB 665."
(Sprint/4, Burt/38-39.) Mr. Burt's assertion is not supported by reference to Order 07-098. In fact, in Order 07-098,
the Commission rejected Level 3's contention that TELRIC rates should apply to transport of VNXX traffic. (Order
No. 07-098, p. 6.) In addition, the Arbitrator's Decision in that case, which the Commission approved, goes even
further. Level 3 had asserted that it should be able to purchase transport services at TELRIC rates. (Order 07-098,
Appendix A, Issue 1d beginning at p. 42.) Qwest, in a manner very similar to Mr. Watkins® reasoning presented in
this docket, argued that under the TRRO, there is no obligation to provide unbundled transport at TELRIC rates.
The Arbitrator rejected Level 3's position. Thus, contrary to Mr. Burt’s suggestion, the Commission’s Qrder 07-098
can be read to strongly imply, if not explicitly rule, that transport such as that requested by Sprint in this case, is to
be provided at tariffed rates, not TELRIC rates. Sprint is requesting that CenturyTel provide the equivalent of
special access service at TELRIC rates. That request should be rejected.
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A, Sprint cannot Demonstrate that Section 251(a) of the Act Establishes Specific
Interconnection Standards, Let Alone Ones that can Indefinitely be Imposed
Upon CenturyTel.

CenturyTel’s evidence demonstrates that CenturyTel is willing voluntarily, beyond its
Section 251 interconnection obligations, to allow Sprint to utilize a third party tandem
arrangement, entailing transit charges, to reach CenturyTel’s ILEC network for a “de minimis”
level of traffic. This form of “start up” opportunity (CenhnyTel/ 12, Watkins/62) addresses the
concerns raised by CenturyTel about this arrangement and limits the burdens and potential harm
for both parties because the traffic levels are small. (/d., 44.) Thjs de minimis level of traffic is
defined as a “DS1” level of traffic. CenturyTel proposes that when traffic levels reach a DS1
level, the parties will establish either direct, dedicated trunking (i.e., dedicated facilities to each
party’s side of the POI(s) within CenturyTel’s ILEC network) or other mutually beneficial
arrangements. (/d., 45.) Moreover, CenturyTel makes clear that, even though Section 251(c)(2)
requires the POI to be within the ILEC network (Id., 46-48), it is willing to agree to this interim
arrangement, provided that transit charges are inconsequential, i.e., less than a DS1 volume of
traffic. (/d., 45.) Again, even after this threshold is reached, the parties may, by mutual
agreement, continue to utilize the transit arrangement if circumstances benefit the parties. (Id.,
44.)

| Sprint’s reliance on Section 251(a) to assert an independent right for further standards
and its form of indirect interconnection indefinitely (Sprint/1, Burt/35) cannot be reconciled with
Section 251(b)(5) and the FCC’s implementing Part H rules, or the FCC’s pronouncements

regarding the scope of Section 251(a).
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The scope of Section 251(a) was addressed by the FCC in its Atlas Decision.® In the
decision, the FCC stated that:

We have previously held that the term “interconnection™ refers solely to the
physical linking of two networks, and not to the exchange of traffic between
networks

We find nothing in the statutory scheme to suggest that the term “interconnection”
has one meaning in section 251(a) and a different meaning in section 251(c)(2).

Thus, section 251 of the Act “create[s] a three-tiered hierarchy of escalating
obligations based on the type of carrier involved.”

Accordingly, it would not be logical to confer a broader meaning to this term as it
appears in the less-burdensome section 251(a).

Furthermore, among the subparts of this provision, section 251(b)(5) establishes a
duty for all local exchange carriers to “establish reciprocal compensation
arrangements for the transport and termination of telecommunications.” Local
exchange carriers, then, are subject to section 251(a)’s duty to interconnect and
section 251(b)(5)’s duty to establish arrangements for the transport and
termination of traffic. Thus, the term interconnection, as used in section 251 (a),
cannot reasonably be interpreted to encompass a general requirement to
transport and terminate traffic.

(Atlas Decision at 97 23, 25 and 26 (emphasis added); see also CenturyTel/12, Watkins/49-50.)
Sprint’s contention that Section 251(a) provides' a choice to a CLEC like Sprint (Sprint/1,

Burt/35) and the right to demand the particular method of interconnection is inconsistent with the

FCC’s discussion in the Atlas Decision. (CenturyTel/12, Watkins/49-50; CenturyTel/15,

Watkins/21) Section 251(a) creates only a general duty to interconnect and provides no

O the Matter of Total Telecommunications Services, Inc.. and Atlas Telephone Company, Inc. v. AT&T
Corporation, Memorandum Qpinion and Order, File No. E-97-003, FCC 01-84, rcleased March 13, 2001 (“Adtias
Decision™). -
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standards for such comnection. Further, CenturyTel is already in compliance with that duty, so
no issue exists. (CenturyTel/12, Watkins/53; CenturyTel/15, Watkins/21.)

Absent these conclusions, Sprint’s position would result in an interpretation of Section
251(a) that is broader than Section 251(b)(5). Sprint’s position would create an obligation to
provide transport beyond the ILEC’s network which would be broader than Section 251(b)(5)
and Section 251(c)(2). (CenturyTel/15, Watking/21-22.) As implemented by the FCC, Section
251(b)(5) establishes the transport and termination obligations from each carrier’s side of the
POI and the requirement of Section 251(c)(2) that the POI be within the ILEC network.
(CenturyTel/12, Watkins/49-51.) As a result, there is no rational basis for Sprint’s interpretation
of Section 251(a) particularly when the concept of “transit” is not even a duty under Section 251
of the Act. (Verizon Arbitration Decision, § 117 (With respect to transit arrangements that
involve third party intermediary carriers, the FCC has not had “occasion to determine whether
incumbent LECs have a duty to provide transit service under this [§ 251(c)(2)] provision of the
statute, nor do we find clear Commission precedent or rules declaring such a duty.”) (emphasis
added)).’!

In any event, CenturyTel notes that Section 251(a) is not even subject to negotiation -
under the Act, as reflected in the FCC’s decision in Z-Tel (CenturyTel/12, Watkins/51-52.)
Thus, Section 251(a) cannot be an issue here.

Sprint cannot explain away these legal precedents. Nor can Sprint argue that its position

advances rational public policy. Sprint’s position would tum CenturyTel’s willingness to

51 If this were not the case, there would have been no reason for the FCC to request comment regarding its authority
to impose transiting obligations and, if so, the rules that should govern. See Unified Intercarrier Compensation
FNPRM at 9120, 127, 129, 130, and 131.

52 See In the Matter of CoreComm Communications, Inc., and Z-Tel Communications, Inc. v. SBC Communications,
Inc. et al., Order on Reconsideration, File No. EB-01-MD-017, FCC 04-106, released by the FCC on May 4, 2004
("Z-Tel”) at | 18.
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provide a “start-up” accommodation to Sprint into a mandatory requirement. Such a result
simply cannot be rationally reconciled with the applicable law and therefore, Sprint’s position
with respect to Issue 7 should be rejected.

B. Sprint’s Position on Issue 7 Cannot be Reconciled with Rational Public
Policy or the Facts in the Record.

Setting aside the legal infirmities, Sprint’s position also cannot be reconciled with
rational public policy or the facts in the record upon which the resolution of this issue must be
based. As to rational public policy, Sprint has not and cannot explain why it would be rational
for the Commission to impose an arrangement indefinitely that: (a) results in an inferior form of
interconnection for the terminating carrier; (b) forces upon the terminating carrier a reliance on a
third-party tandem operator; (c) limits the ability of the terminating carrier in the transit
arrangement to receive the proper traffic identification information necessary for rendering
proper bills for the traffic; and (d) otherwise raises a host of competitive issues and requirements
not otherwise imposed upon all companies equally. (CenturyTel/12, Watkins/54.) However,
these are the types of results that Sprint’s position would impose if applied to CenturyTel.

Sprint also cannot reconcile its position with the fact that CenturyTel’s existing trunking
with the tandem was not engineered for local traffic, thus leading to difficulties in sizing such.
trunking correctly and avoiding the potential for overload. (CenturyTel/12, Watkins/55-56.)
Further, whefe proper traffic identification is not ensured, the ability to assess proper intercarrier
compensation is undermined, thereby upsetting the underlying regulatory policies that spread
cost recovery over the available sources for such recovery. (Id., 57-60.)

Finally, the Commission’s records make clear that Sprint has already voluntarily agreed
to the DS1 level of traffic threshold with respect to moving from a transit third party tandem

form of interconnection arrangements to a direct trunk form of interconnection. (CenturyTel/15,
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Watkins/22; see also ARB 833 (Agreement between Pioneer Telephone Cooperative and
Sprint).) In effect, therefore, Sprint seeks to have the Administrative Law J udge turn a blind eye
to what Sprint has already voluntarily agreed to in Oregon with respect to migrating to a direct
trunk form of interconnection. Moreover, Sprint would have the Administrative Law Judge look
past the needs of all carriers, including CenturyTel, to exert management control over their
networks for proper billing. Sprint’s silence on this point in t;ne Burt Reply Testimony confirms
this conclusion. Management control by a carrier over its network is nothing new,** but Sprint
wants to eliminate it through its position on Issue 7.

It is not surprising,. therefore, that both the Michigan Arbitration Panel and the MPSC
rejected Sprint’s efforts to utilize an indirect, third party tandem form of interconnection
indeﬂ’cinitely,s4 Specifically, as affirmed by the MPSC, the Michigan Arbitration Panel stated that
it agreed “with CenturyTel that its position on issue 7 is the more reasonable one on this issue.”
(Michigan Panel Decision, 17.) The Panel further stated: “We find that some limitation on the
indirect interconnection is warranted due to the concéms raised by CenturyTel including, but not

limited to, proper traffic identification and traffic engineering.” (Id., 18.)

53 The concept of a carrier's control over its own traffic has been recognized by the FCC. In the Matter of Allnet
Communications Services, Inc. v. Public Service Telephone Company, Memorandum Opinion and Order, File No.
E-93-099, DA 96-1667 released October 8, 1996 at | 17; see also, TWC Order at 4 17, CenturyTel/12, Watkins/60-
61.

4 Michigan Panel Decision, 17-18; Michigan Commission Decision, 13.
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As a result, Sprint’s position on Issue 7 simply makes no rational sense, let alone being
contrary to the legal framework of the FCC’s Atlas Decision and rules that must be applied.”

For CenturyTel, the trigger for instituting direct trunking is the DS1 level of traffic, and
that is the proposal on the table for resolution of this Issue 7. Accordingly, CenturyTel’s
proposals in Article IV, §§ 3.3.1 and 3.3.2 of the Interconnection Agreement that set a threshold
for migrating to a direct, dedicated interconnection arrangement at the D31 level are entirely
reasonable, are record-based, and are in compliance with the law. Moreover, CenturyTel’s
approach will avoid unnecessary disputes between the parties (CenturyTel/12, Watkins/57}, and
the potential burdens and network concerns cited by CenturyTel. (/d., 61-62) Thus,
CenturyTel’s proposal for resolving Issue 7 should be adopted and Sprint’s proposal rejected.
Issue 8. [Sprint’s Formulation] Should Sprint be required to reimburse CenturyTel when
CenturyTel is acting as a transit provider if CenturyTel compensates third parties for the
termination of Sprint-originated traffic?

Related Agreement Provisions: Article IV, §§ 3.3.1.3 and 4.6.4.2.

Issue 8 [CenturyTel’s Formulation] Should Sprint be required to enter into traffic exchange
agreements with a third-party Telecommunications Carrier for traffic that transits through
CenturyTel's network to reach a third-party Telecommunications Carrier? Should CenturyTel be
indemnified by Sprint, if Sprint does not have a traffic exchange agreement with the third-party
for any actions or complaints, including any attorney’s fees and expenses, against CenturyTel
concerning the non-payment of charges levied by such third-party Telecommunications Carrier

for Sprint's traffic?

Related Agreement Provisions: Article IV, §§ 3.3.1.3 and 4.6.4.2.

5 Mr. Burt attempts to cloud the record by introducing his financial analysis of what a direct trunked
interconnection arrangement would cost Sprint. (Sprint/4, Burt/41-43.) Even assuming Mr. Burt’s assumptions are
correct (which he has assumed but not demonsirated), the cost associated with direct trunking is but one element of
the overall issue that the Commission is being requested to address and that the Administrative Law Judge must
resolve. However, even if direct trunked arrangements are deployed and Sprint incurred those charges, based on Mr.
Burt’s testimony, that cost still provides a 72% margin for Sprint and its wholesale customer to provide its wholesale
customer’s service. Mr, Burt is silent as to why this 72% margin is inadequate to provide to Sprint and its wholesale
customer an opportunity to earn a reasonable level of return.
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CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that Sprint should be required to enter into traffic exchange agreements with third-party
telecommunications carriers for traffic that transits CenturyTel's network to reach a third-party
telecommunications carrier and, if Sprint does not do so, Sprint should be required to indemnify
CenturyTel for any actions or complaints, including any attorney’s fees and expenses, incurred
by CenturyTel concerning the non-payment levied by such third-party telecommunications
carrier regarding Sprint's traffic.

Initially, CenturyTel submits that its formulation of this Issue 8 accurately presents the
questions that the Administrative Law Judge should address to resolve this issue. Sprint’s
formulation of this issue is based on a presumption that CenturyTel would voluntarily
compensate a third party carrier for termination of Sprint-originated traffic that transits
CenturyTel’s network. Iowever, there is absolutely no fact in the record that establishes any
past course of conduct or any statement of intention by CenturyTel to engage in this conduct.
CenturyTel’s witness, Mr. Miller, clearly stated that CenturyTel should not be placed in a
position of having a third party carrier seek compensation from CenturyTel for non-CenturyTel-
originated traffic, and does not want to be placed “in the middle of the intercarrier compensation
dispute that would arise from Sprint’s failure [to pay the third party carrier].” (CenturyTel/14,
Miller/10.) Thus, there is simply no factual support for Mr. Burt’s incorrect assumption that
CenturyTel seeks to place itself “in the position of being an intermediate broker for éuch
terminations charges.” (Sprint/1, Burt/36-37.)

In contrast to the lack of evidence to support Sprint’s professed concern that CenturyTel
might voluntarily compensate a third party for termination of Sprint’s trafﬁc, the evidence is

undisputed that Sprint bears the sole responsibility to properly compensate carriers for the
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termination of its traffic. Mr. Burt testified that “Sprint understands and agrees with the
principle that the originating carrier is responsible for compensating the terminating carrier.”
(Sprint/4, Burt/44.) With regard to the terminating traffic generated by end users of Sprint’s
wholesale customer, Mr. Burt continued:

[T]raffic from an End User Customer under the wholesale business model

is treated as Sprint traffic, and Sprint is responsible for the exchange of traffic

and compensation for such traffic. . .. The fact of the matter as it pertains to this

issue is intercarrier compensation only, and there should be no doubt that Sprint

is responsible for all intercarrier compensation related to any traffic originated or

terminated as a result of its relationship with Millennium [Sprint’s wholesale

customer in Oregon].
(Id., 46.) Thus, there is no issue of fact as to Sprint’s responsibility to pay intercarrier
compensation for Sprint-originated traffic that transits CenturyTel’s network and terminates to
the network of a third party carrier.

Furthermore, there is no question that Sprint is legally obligated to compensate the
incumbent LEC for termination of Sprint-originated traffic.® Sprint is obligated to make
arrangements for appropriate compensation with all carriers to which it terminates Sprint-
originated traffic. CenturyTel’s proposed language in Article IV, § 4.6.4.2 of the Interconnection
Agreement confirms this obligation.

What is at issue is CenturyTel’s request to have language included in the Interconnection

Agreement that assures CenturyTel that it will not experience adverse economic consequences

relating to termination to third party carriers of Sprint-originated traffic. - (CenturyTel/l,

3 I its TWC Order, the FCC recognized that payment to the incumbent LEC for the termination of traffic by the
wholesale telecommunications carrier was an explicit obligation of the wholesale carrier and stated that:

In the particular wholesale/retail provider relationship described by Time Warner in the instant
petition, the wholesale telecommunications carriers have assumed responsibility for
compensating the incumbent LEC for the termination of traffic under a section 251 arrangement
between those two parties. 'We make such an arrangement an explicit condition to the section 251
rights provided herein.

TWC Order at 9 17 (emphasis added).
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Miller/22-24.)  Sprint’s proposed resolution of this Issue — adding language to the
Interconnection Agreement that states that CenturyTel has no obligation to pay third party
charges for termination of Sprint-originated traffic — provides no protection to CenturyTel as
such third parties are in no way bound by the terms of a bilateral contract between Sprint and
CenturyTel. Rather, Sprint has, itself, stated that it has this obligation, and in the event that
Sprint fails to fulfill it and such third party carrier seeks compensation from CenturyTel, then
Sprint should provide indemnification to CenturyTel.

CenturyTel’s concern regarding a claim by a third party carrier relating to termination of
Sprint-originated traffic is not based on mere conjecture. (CenturyTel/1, Miller/22-23.) As the
carrier delivering Sprint’s transit traffic to the terminating carrier, CenturyTel is an obvious
target for an intercarrier compensation claim in the event of a billing dispute between Sprint and
the terminating carrier. If CenturyTel becomes involuntarily enmeshed in such a dispute,
. CenturyTel seeks assurance that it will not suffer adverse financial consequences arising from a
dispute for which CenturyTel has no financial responsibility. CenturyTel’s proposed language
for Article IV, §§ 3.3.1.3 and 4.6.4.2 accomplishes this objective by providing for
indemnification in such cases.

Moreover, the record confirms that Sprint has entered into interconnection agreements
with other ILECs that contain provisions similar to those proposed by CenturyTel in connection
- with this Issue 8. (CenturyTel/'l, Miller/24; Exhibits CenturyTel/6 and CenturyTel/7.) While
Mr. Burt does not deny this fact, he does state that “Sprint is attempting to change it [the similar
provisions in such interconnection agreements].” (Sprint/4, Burt/48.) Even taking this statement
at face value, Mr. Burt’s statement provides no valid reason why CenturyTel should be left

holding the bag in the event of a claim against CenturyTel relating to Sprint-originated transit
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traffic for which Sprint has undeniable financial responsibility. (See, TWC Order at § 17,
Sprint/4, Burt/44.} Sprint is willing to indemnify CenturyTel in a whole host of situations
pursuant to other provisions of the Interconnection Agreement (see Article III, § 30.1).
Indemnification should also be provided in this context.

To this end, CenturyTel notes that the Michigan Panel accepted CenturyTel’s position on
this Issue 8 and found that “CenturyTel’s language addresses this problem and should be adopted

by the [Michigan] Commission.™’

The Michigan Commission agreed with the Panel’s
conclusion and observed that absent the language that CenturyTel seeks to include in the
Interconnection Agreement, “CenturyTel could be required under ICAs with other CLECs, to
cover the costs of traffic originated by Sprint and transited by CenturyTel.”*

As the facts in the record applied to the applicable law and common sense demonstrate,
there is no reason why Sprint should be permitted to avoid the indemnification obligation
CenturyTel seeks. To be sure, Sprint is obligated to make arrangements for appropriate
compensation with third party carrjers that terminate Sprint-originated traffic. CenturyTel’s
proposed language in Article IV, § 4.6.4.2 is consistent with and confirms this obligation. In the
event that Sprint does not make such arrangements, since CenturyTel as the transiting carrier, not
Sprint or its wholesale customer, will be identified to tﬁe third-party carrier to which the Sprint-
originated traffic terminates, it is fair and reasonable that Sprint should indemnify CenturyTel_
against adverse financial consequences that might be experienced by CenturyTel in this
circumstance. Accordingly, consistent with the foregoing decision, CenturyTel requests the

Administrative Law Judge to direct the parties to incorporate into the Interconnection Agreement

the language of Article IV, §§ 3.3.1.3 and 4.6.4.2 as proposed by CenturyTel.

57 Michigan Panel Decision, 19.

*® Michigan Commission Decision, 16.
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Issue 9:

Issue 9. [Resolved by agreement of the Parties] Should the Interconnection Agreement
permit the Parties to combine traffic subject to reciprocal compensation charges and traffic
subject to access charges on the interconnection trunks?

Related Agreement Provisions: Article IV, §§ 3.2.5.6, 3.3.1.4, 3.3.2.1, 3.3.2.8, 3.3.2.8.1,
3.3.2.8.3,4.5.1.3, 4.5.2.2, and Article VIL, I.D.

This issue has been resolved by the Parties as follows:

3.3.2.8 Sprint and CenturyTel shall, where applicable, make reciprocally
available, the required trunk groups to handle different traffic types. Sprint and
CenturyTel will support the provisioning of trunk groups that carry combined or separate
Local Traffic. Notwithstanding the above, CenturyTel requires separate trunk groups
from Sprint to originate and terminate Non-Local Traffic calls and to provide Switched
Access Service to IXCs. To the extent Sprint desires to have any IXCs originate or
terminate switched access traffic to or from Sprint, using jointly provided switched
access facilities routed through a CenturyTel access tandem, it is the responsibility of
Sprint to arrange for such IXC to issue an ASR to CenturyTel to direct CenturyTel to
route the traffic. If CenturyTel does not receive an ASR from the IXC, CenturyTel will
initially route the switched access traffic between the IXC and Sprint. If the IXC
subsequently indicates that it does not want the traffic routed to or from Sprint,
CenturyTel will not route the traffic.

33.28.1 Each Party agrees to route traffic only over the proper
jurisdictional trunk.

3.3.2.83 Initially, Sprint will not use this interconnection arrangement to
exchange traffic subject to access charges. If Sprint intends to use this interconnection
arrangement to exchange traffic subject to access, the Parties will work cooperatively to
develop mutually agreed upon processes and terms necessary to affect such exchange.
Such processes shall address, but not be limited to, the identification and measurement of
traffic that goes over each trunk, the use of factors, auditing provisions, the type of
traffic, the jurisdiction of traffic, and the amount or volume of traffic. If the Parties are
unable to agree upon such terms and processes, the Dispute Resolution Procedures under
Section 20 of Article III will be invoked. Until such time, neither Party shall route
Switched Access Service traffic over local connection trunks or Local Traffic over
Switched Access Service trunks.

Sprint’s proposed language in Article IV, §§ 3.2.5.6, 3.3.2.1 and 4.5.1.3 is deleted in its
entirety. The wording of Article IV, §§ 3.3.1.4 and 4.5.2.2, and Article VIL C is addressed in the

context of Issue 16 which is discussed below.
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Issue 10

Issue 10. [The Parties’ Agreed Formulation] What terms for virtual NXX should be included
in the Interconnection Agreement?

Related Agreement Provisions: Article IT, § 2.135, Article IV, § 4.2.2.2.

CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that the clarification provisions .regarding Virtual NXX service as proposed by
CenturyTel should be adopted since neither party will be providing that service at the time the
Interconnection Agreement is approved by the Commission.

It is undisputed that Sprint will not be utilizing virtual NXX when it deploys service in
CenturyTel’s service area. (Sprint/1, Burt/43; see also, undisputed portions of Article IV, §
4.2.2.5.) Furthermore, Sprint has declared that it “does not currently provide service to ISPs
and has no plans to do so in the future.” (Sprint/4, Burt/56.) Thus, at this point in time, there is
no need to address the matter of virtual NXX other than to state the current status of the
Commission’s directives with respect to it. In fact, that is what CenturyTel’s proposed language
accomplishes. Sprint acknowledges that in ARB 665, Order No. 07-098,%° the Commission
determined that “virtual NXX traffic is not local traffic, originating access charges should apply
and there should be no terminating compensation should apply at this time subject to true-up if
and when the FCC determines a termination rate.” (Id., 54-55.) Mr. Burt’s acknowledgement is
otherwise consistent with CenturyTel’s proposal to resolve this issue. Specifically, CenturyTel
proposes the inclusion of the following language for § 4.2.2.2 of Interconnection Agreement:

The Commission has historically prbhibited VNXX arrangements in Oregon. In

Order No. 07-098 the Commission created an exception in permitting assignment
of VNXX numbers to ISP customers only upon certain conditions. Consistent

5 In the Matter of Level 3 Communications, LLC Petition for Arbitration of an Interconnection Agreement with
QOwest Corporation pursuant to Section 252(b) of the Telecommunications Act, ARB 665, Order No. 07-098 (Mar.
14, 2007) (the “VNXX Order”). :
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with Commission Order 07-098 the Parties agree that Sprint will be permitted to

assign VNXX numbers to ISP customers only to facilitate the exchange of dial-up

internet traffic and only to the extent that Sprint pays the applicable tariff rate for

interexchange/interstate trunks used to transport VNXX-routed ISP-bound traffic

from the Oregon local calling areas where ISP calls originate to Sprint’s media

gateway,

Notwithstanding Sprint’s express acknowledgment that the terms of the FNXX Order are
dispositive with regard to the treatment of VNXX traffic in Oregon, it opposes inclusion of the
foregoing provision in the Interconnection Agreement. The sum and substance of the “basis” for
such opposition is that “Sprint does not think the newly proposed Section 4.2.2.2 is necessary
and does not want it included in the agreement.” (/d., 56 (emphasis added).)

What a party does or does not “think” and does or does not “want” is not dispositive of
this issue. Rather, as the record confirms, the Administrative Law Judge should look to the law,
the facts, and rational public policy (along with common sense). Using these factors,
CenturyTel’s position is amply justified and should be adopted.

In his Rebuttal Testimony, Mr. Miller explained that § 4.2.2.2 was offered by CenturyTel
in an effort to resolve this issue and, at the same time, provided the fact of the necessity of the
Janguage of such section in light of CenturyTel’s legitimate concerns that the Interconnection
Agreement should (a) expressly reflect the limitation of the use of VNXX consistent with the
VNXX Order, and (b) clearly set forth the applicable limitations on the use of VNXX for ISP

traffic in the event that a third party carrier seeks to adopt the terms thereof pursuant to 47 U.S.C.

§ 252(i). (CenturyTel/14, Miller/ 14-15.)*® Moreover, including terms within interconnection

6 CenturyTel notes that it now appears that Sprint has abandoned its attempt to equate VNXX and FX services as
was advocated in the Burt Direct Testimony, p.44, since Mr. Burt states in his Reply Testimony that “[mly Opening
Testimony did not reflect the correct status of this issue,” and Mr. Burt make no mention of FX services in his
discussion of Issue 10 in his Reply Testimony. (Sprint/4, Burt/54-56.) However, in order to be clear on this point,
CenturyTel’s position is that VNXX and FX are two very different services, and the Commission acted twenty-five
years ago to prohibit the offering of FX services to new customers or adding FX lines for existing customers.
(CenturyTel/14, Miller/16-17.) Thus, it is inappropriate to include any reference to FX services in the
Interconnection Agreement. . o - -
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agreements that address the subject of VNXX traffic is a practice that is consistent with at least
two other interconnection agreements between Sprint and incumbent LECs that have been
approved by the Commission. Mr. Miller identified these agreements between Sprint and United
Telephone Company of the Northwest and Sprint and Pioneer Telephone Cooperative in his
direct and rebuttal testimonies. (CenturyTel/1, Miller/38-39; CenturyTel/14, Miller/18.)

Thus, CenturyTel’s position should be adopted in this proceeding because it consistent
with the law (i.e., the PNXX Order), the facts (i.e., the need to ensure that CenturyTel’s proper
concerns regarding Section 251(i) are addressed) and rational public policy/common sense (i.e.,
requiring of Sprint in its relationship with CenturyTel effectively the same result that Sprint has
agreed to with other carriers in Oregon). Accordingly, CenturyTel submits that the
Administrative Law Judge should resolve Issue 10 in accordance with CenturyTel’s proposal
described above and as set forth in Mr. Miller’s Rebuttal Testimony, pages 14-18, particularly
since Sprint has stated no credible argument in opposition to CenturyTel’s proposal.

Issue 11:

Issue 11. [Resolved by agreement of the Parties] What are the appropriate terms for
reciprocal compensation under the bill and keep arrangement agreed to by the Parties?

Related Agreement Provisions: Article IV, Sections 4.4.3.1; Article VII, Sections I.A and LB.
This issue has been resolved by the Parties as follows:
4.4.3 Transport and Termination Rate
443.1 The Transport and Termination rate(s) apply to Local Traffic that is
delivered to the other Party for termination. This includes direct-routed Local

Traffic that terminates directly to the End Office as well as Local Traffic that has
combined Tandem Office Switch, transport and End Office Switch functions.
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Issue 12:

Issue 12. [Resolved by agreement of the Parties.] Should terms be included that provide for
the opportunity of refunds and the ability to pursue dispute resolution if appropriate remedies are
not agreed to when performance is not adequate?

Related Agreemeht Provisions: Article VI, § 5.0.
This issue has been resolved by the Parties as follows:

Article ITI, 9.4 Disputed Amounts. If any portion of an amount billed by a Party
under this Agreement is subject to a good faith dispute between the Parties, including
disputes related to Section 1.2 of Article VI, the billed Party shall give written notice to
the billing Party of the amounts it disputes (“Disputed Amounts”) and shall include in
such notice the specific details and reasons for disputing each item.

Article VI, Section 5.0 Agreement Performance Review

Upon the request of either Party, the Parties, agree to meet once a month during
the Term of this Agreement, at mutually agreed upon day and time, to discuss the
performance of the Parties under this Agreement. The requesting Party should provide a
proposed agenda in advance of the meeting. At each such monthly session the Parties
may discuss: (i) the administration and maintenance of the interconnections and trunk
groups provisioned under this Agreement; (i1) the Parties’ provisioning of the services
and ancillary functions provided under this Agreement, including the handling of CSRs,
L.SRs and any other processes reclated to porting of numbers; (iii) and any areas in which
such performance may be improved; (iv) any problems that were encountered during the
preceding month or anticipated in the upcoming month; (v) the reason underlying any
such problem and the effect, if any, that such problem had, has or may have on the
performance of the Parties; and (vi) the specific steps taken or proposed to be taken to
remedy such problem. In addition to the foregoing, the Parties may meet to discuss any
matters that relate to the performance of this Agreement, as may be requested from time
to time by either of the Parties. This meeting is in addition to the normal day-to-day
business to business discussions, including those with the respective account teams.

Issue 13:

Issue 13. [The Parties Agreed Formulation] What are the appropriate rates for transit
service?

Related Agreement Provisions: Article VII, § LB.
CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully

submits that the rates for transit services should be ifs intrastate access rates.
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Although CenturyTel has no obligation to do so, CenturyTel has offered to provide so-
called transit service to Sprint under which Sprint can exchange specifically defined traffic with
third party carriers that are connected to CenturyTel’s tandem switch.% CenturyTel’s
willingness to provide transit service to Sprint is based on the condition that such services would
be provided at the prevailing tariffed rates under which these services would be available to other
carriers. (CenturyTel/12, Watkins/64.) In contrast, Sprint seeks to have. this transit service
treated as an interconnection service and to be priced on a so-called “TELRIC” basis (a method
of estimatiﬁg forward-looking, economic costs). (Sprint/1, Burt/49-50; Sprint/6, Farrar/9-12.)

The FCC has explicitly confirmed that it has not established whether transit seryice is an
interconnection requirement under the Act, and it found no clear indication that transit service
should be an obligation under the Act. (Verizon Arbitration Decision, § 117.) Therefore, under
whatever interconnection requirements that may apply to an ILEC, those requirements do not
include the duty to provide transit services and do not include a requirement to provide transit
under interconnection forms of pricing (i.e., TELRIC priciﬁg). (CenturyTel/12, Watkins/64.)

Outside of the requirements of interconnection, however, CenturyTel has offered to
provide Sprint with transit, in such insténces that it can be provided on a technically feasible
basis, in order to permit Sprint to use the CenturyTel network to exchange Sprint’s traffic to and
from third party carriers that may be connected to that network. Because transit service is not an
interconnection service, CenturyTel proposes to provide transit service pursuant to the rates that
CenturyTel provides these lservices to other carriers, namely, under the terms of its intrastate

tariffs. (CenturyTel/12, Watkins/64-65.)

81 1t should be noted that CenturyTel has one tandem in Oregon. It is not a LATA-wide tandem, such as Qwest
deploys. Instead it serves a very limited area. See, NECA Tariff No.4, Section 49, Page 27 listing the Lebanon
switch as a tandem with CLLI LBBNORXBO01T. The NECA 4 tariff does not show any rate center subtending this
tandem. However, and for the Commission’s benefit, CenturyTel notes that CenturyTel's Sweet Home rate center is
the only rate center that subtends the Lebanon tandem.
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Sprint has provided no justification for the treatment of transit as an interconnection
service and with pricing based on TELRIC methods. CenturyTel’s rates for the switching and
transport elements associated with transit functions, as set forth in its intrastate access tariffs, are
the generally available terms under which CenturyTel offers and provides these services in
Oregon, and these are the terms that should apply in this instance. Sprint efforts to suggest
otherwise should be rejected.

Although Sprint’s witness acknowledges that TELRIC pricing is not mandatory (Sprint/1,
Burt/50-51), Sprint suggests that TELRIC pﬁcing is the only method that encourages
competitive results. Sprint’s position, however, is both legally and factually suspect.

Sprint’s purported legal justification for its position is based on its theories that Section
251(a) provides standards under which the Commission should act (Sprint/6, Farrar/9), other
state commission decisions (Sprint/1, Burt/49-50; Sprint/1, Farrar/10-11), and the FCC’s Unified
Intercarrier Compensation FNPRM. (Sprint/6, Farrar/10.) These legal positions have no merit.

Any suggestion by Sprint that Section 251(a) provides standards for transit services
(Sprint/1, Burt/49; Sprint/6, Farrar/9) is without basis. In fact, as demonstrated in Issue 7,
Section 251(a) provides no standards for interconnection and, in any event, CenturyTel is in
compliance with its Section 251(a) duties. See pp. 38-41, supra.

Likewise, Sprint’s references to other state commission decisions misses the mark
regarding what the proper pricing and public policy implications arising from -such pricing
should be for smaller ILECs here in Oregon. As the record reflects, these policy ramifications
include: (1) whether it is proper to require one set of carriers to act as transit providers while
others are not required to do so; (2) particularly for smalier LECs, what the result of requiring

low priced transit will have on the cost burdens for those LECs versus the market based rates that
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competition would establish; and (3) what are the practical ramifications upon tandem switch
capacity as well as the potential stranded tandem investment if low-priced transit services remain
voluntarily arrangements can be unilaterally ended by CLECs. (CenturyTel/15, Watkins/28-29.)
Sprint’s legal position fails to acknowledge what needs to be done to properly address these
legitimate issues. As such, Sprint’s “sound bites” regarding other state commission decisions are,
at best, too simplistic.

Similarly, Sprint’s citation to the FCC’s Unified Intercarrier Compensation FNPRM
(Sprint/6, Farrar/10) fails to mention that no decision on transit obligations has been made in that
proceeding by the FCC. The Verizon Arbitration Decision remains the goveming statement of
law by the FCC which concludes that transit services are mot within the requirements of
interconnection.

Factually, Sprint’s position misses the mark as well. While Mr. Burt asserts that
intrastate access charges are “subsidy laden” (Sprint/1, Burt/49), he provides no fact to support
his bald assertion. At the same time, however, what the record does reflect is the fact that the
joint use of facilities among different telecommunications services (in this case, for example,
trunk facilities carrying intraexchange service and interexchange traffic) make any conclusion
regarding subsidy “very difficult to make, and then only after careful analysis.” (CenturyTel/15,
Watkins/28.)

So too, Mr. Farrar’s purported factual/policy contentions that it would be unfair to deny
Sprint any efficiency that may be present for CenturyTel with respect to its internal routing and,
effectively, that use of Commission-approved intrastate access rates would be anti-competitive

(Sptint/6, Farrar/9,10) have not been demonstrated. The rates proposed by CenturyTel — its
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intrastate access rates -- properly balance the need by Sprint for transit services and CenturyTel’s
proper expectation for reasonable and appropriate cost recovery.

Conseqguently, Sprint has provided no justification for the treatment of transit as an
interconnection service and with pricing based upon TELRIC methods nor how such proposal
can be reconciled with the fact that transit is not an interconnecﬁon service as confirmed by the
FCC in the Verizon Arbitration Decision, let alone the policy ramifications (and the lack of
record basis for justifying such policy decision) arising from the adoption of Sprint’s position.
Accordingly, Sprint’s position should be rejected and CenturyTel’s switching and transport rates
associated with transit functions, as set forth in its intrastate access tariffs, should be approved by
the Administrative Law Judge.

Issue 14

Issue 14. [The Parties Agreed Formulation] What are the appropriate rates for services
provided in the Interconnection Agreement, including rates applicable to the processing of
orders and number portability?

Related Agreement Provisions: Article VIL, § IL

CenturyTel’s Proiaosed Resoluﬁon; For the reasons stated herein, CenturyTel respectfully
submits that the Non-Recurring Charge (“NRC”) rates it has proposed should be adopted and
that the application thereof is appropriate in all instances.

There are two aspects of this issue presented for the Administrative Law Judge and the
Commission’s resolution. The first aspect is whether certain of the classes of NRCs proposed by
CenturyTel (CLEC Account Bstablishment, Customer Record Search, and Service Order charge
(Simple, Complex, and Subsequent)) should be assessed. (CenturyTél/Q, Hankins/10-11
(description of these charges).) The second aspect is the determination of rates for these NRCs

under the Interconnection Agreement.
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A. The NRCs Proposed by CenturyTel are Proper.

As to the first aspect of Issue 14, Sprint’s claim that NRCs for porting requirements are
improper is without merit. The FCC has confirmed that these costs should not be included
within the tariffed end user charges associated with Local Number Portability (“LNP”) and, if so
included, that the costs would be rejected. As these costs afe non-recoverable from another
source, Sprint’s position defies the time-honored principle of “cost causation” (i.c., the entity
requiring the costs to be incurred should pay for those costs) and should be rejected. Moreover,
the alternative rates that Sprint proposes — the FCC default Primary Interexchange Carrier
(“PIC™) charges — have been shown to relate to functions that are different than those incurred
for porting. (CenturyTel/15, Watkins/31-32.)

Any time an entity is involved in completion of a service order, the party processing that
service order incurs costs. Thus, any time one of the parties (CenturyTel) is providing this
function to the other party (Sprint), the party completing the service order (CenturyTel), should
be permitted to assess a charge to the other (Sprint) and vice versa. (CenturyTel/12, Watkins/66-
67.) While this principle seems unobjectionable to Sprint in general, Sprint does object to it in
the context of porting requests. (Sprint/1, Burt/52-53; Sprint/6, Farrar/31, 37, 38.) As noted by
CenturyTel, however, porting requests are not immune from an intercarrier charge to recover the
costs associated with processing the order. Absent that approach, a party’s general customer
base would need to bear those costs. (CenturyTel/12, Watkins/67.)

With respect to LNP service orders, the record reflects that the costs associated with the
NRC are not part of the current overall cost recovery by CenturyTel. These costs are associated
with activities that are not and will not be incurred absent a request from a competitor.

(CenturyTel/12, Watkins/67.) Since the activities are for the benefit of the requesting party,
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CenturyTel knows of no rational basis to suggest that the party receiving those benefits should
not bear the associated costs. (Jd.) Moreover, any suggestion by Sprint to the contrary has been
affirmatively rejected by the FCC.

Unquestioﬁably, the FCC has enacted regulations that require certain specific LNP costs
to be included in end user surcharges. Those surcharges must comply with the standard of
“carrier-specific costs directly related to providing long-term number portability” included in
Section 52.33(a) of the FCC’s rules. See 47 C.F.R. § 52.33(a). However, if CenturyTel had
attempted to include its NRC service order charges in its LNP end user surcharge (as Sprint’s
position effectively suggests), the FCC would have rejected those costs, as it is has done in an

analogous context of addressing a LNP cost recovery request by BellSouth Corporation:

With respect to the transaction charges that BellSouth intends to assess on
Verizon Wireless, see Verizon Wireless Comments at 1-2, 5-6, BellSouth has
stated that, to the extent it imposes such charges, they are standard fees assessed
for various services provided to carriers, which are unrelated to the provision of
number portability, and therefore are not recoverable through an end-user (or
other portability) charge. See BellSouth Reply at 6-9. Because this Order only
concerns end-user charges, this is not the appropriate proceeding to evaluate
charges assessed against other carriers. As BellSouth observes, fees for non-LNP
related services do not satisfy the Commission’s cost recovery standards for
portability-related charges. See id. at 7. Were BellSouth to seek recovery of such
costs through its intermodal tariff filing, they would be rejected. However,
because BellSouth is not secking to recover these costs from its own end-users,
there is no danger of double recovery.

In the Matter of Telephone Number Portability, BellSouth Corporation Petition for Declaratory
‘Ruling and/or Waiver, Order, CC Docket 95-116, FCC 94-01, released April 13, 2004 at n.49
(emphasis added). Thus, the costs identified in this proceeding by CenturyTel could not be

recovered through a federal end user surcharge, and Sprint should not be subsidized by
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CenturyTel’s general rate payers with respect to these costs.™

Because these NRC service order charges relate to the process involved prior to the port
and arise in the context of one party’s request for a port, Sprint’s general reliance on the FCC’s
LNP cost recovery policies is in error. Accordingly, CenturyTel respectfuliy submits that,
contrary to Sprint’s contention, there is no basis to suggest that the FCC’s LNP cost recovery
policies bar the recovery that CenturyTel is seeking through its NRCs when incurred for LNP
orders.

Sprint’s contention (Sprint/1, Burt/53; Sprint/6, Farrar/26-27) that number porting is
similar to disconnection and thus the costs have been recovered should also be rejected. Unlike
simple disconnection, CenturyTel more than adequately demonstrated number portability
involves additional and more complicated processes; the porting process also involves
interactions with the entity requesting that the number be ported to it. (CenturyTel/16,
Hankins/5.) Mr. Farrar’s suggestion of a different conclusion (Sprint/6, Farrar/33-34) should be
rejected outright. Moreover, due to the importance of this process and the care that must be
exercised, there is time and effort involved for the party undertaking the porting out of the
number. (CenturyTel/12, Watkins/31.)

Sprint’s additional contention that the FCC’s PIC change defauit pricing levels should
apply (Sprint/1, Burt/54) must also be rejected. Sprint’s assumption that the processes and costs

associated with a PIC change are the same as those for porting a number is unsupported.

62 The Administrative Law Judge should reject Mr. Burt’s suggestion (Sprint/1, Burt/53) that, in essence, charges to
recover the costs of performing service order activity associated with number port requests should be disallowed so
" as to provide an incentive to CenturyTel to automate these processes. Mr. Burt fails to explain why, for the limited
number of port requests that CenturyTel encounters at this point in time, it makes economic sense for CenturyTel to
invest in a new and costly automated system. (CenturyTel/15, Watkins/30.) As Mr. Watkins stated: “Tronically, the
logical outgrowth of Sprint’s suggestion would likely be a greater per-unit cost given the small number of units over
which the new and substantially additional costs would be recovered.” (Id.)
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Because Sprint has failed to demonstrate any connection between the two distinct processes,
Sprint’s position has no basis. (CenturyTel/15, Watkins/31-32.) Regardless, the two processes
are different. |

Finally, Mr. Farrar suggests that the parties have agreed to waive “subsequent service
ordering charges” in all instances. (Sprint/6, Farrar/35-36.) Mr. Farrar makes this claim based
on Article VI, Section 1.2.4. What Mr. Farrar fails to note, however, is that Section 1.2.4 applies
only to subsequent requests for supplements to any porting Local Service Request (“LSR”)
submitted to clarify, correct, change or cancel a previously submitted LSR.. (Response, Exhibit
2,91-92) Consequently, the parties have not agreed to waive this charge in other instances.

Accordingly, the record, applicable FCC decisions and rational public policy confirm that
the NRCs proposed by CenturyTel should be adopted.63 Sprint has not demonstrated, nor could
it, that the traditional “cost-causer” analysis should be rejected in this case. Far from it; “cost
causation” principles do apply. This common sense conclusion is amialy demonstrated in the
record. The proposed NRC rates only recover costs that would not be incurred but for the
specific request being examined. Thus, there is ample basis to conclude that these are new costs
that must be recovered under the Intercormection Agreement, and that the NRCs proposed b}f
CenturyTel are appropriate for inclusion.

B. The NRC Rates as Proposed by CenturyTel should be Approved.

With respect to the rates for the NRCs, Sprint has maligned the efforts of CenturyTel to |
develop a rational approach to establish rates that are forward-looking in nature. Like

CenturyTel (CenturyTel/9, Hankins/7), Sprint agrees that the NRCs should be based on a

6 Mr. Farrar questions the rate associated with the subsequent service order charge. (Sprint/6, Farrar/35.) Mr.
Farrar’s position is based on an example of modifying the due date (7d.} that has not been demonstrated by him to be
the only time that a subsequent service charge would be applied.
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“forward-looking cost study.” (Sprint/6, Farrar/18.)  Thus, while Sprint questions these rates,
such attack is an insufficient basis for the Commission to ignore CenturyTel’s proposed rates.
Accordingly, for all of these reasons, the.NRCs proposed by CenturyTel should be addpted in
this proceeding.

CenturyTel’s four classes of NRC rates — CLEC Account Establishment, Customer
Record Search, Customer Handing — Service Order Expedite and Service Order charge (Simple,

Complex, and Subsequent) should also be adopted. These rates are as follows:

Non-Recurring Charge Rate
CLEC Account Establishment $254.68
Customer Record Search $8.58

Service Order Charge - Simple $13.76

Service Order Charge - Complex  $64.48

Service Order Charge - Subsequent $13.76
(CenturyTel/9, Hankins/10.)

The NRCs at issue are associated with “event-specific” activities, the costs of which are
incurred on a “one-time” basis. (J/d., 6.) The CenturyTel-proposed NRCs are based on a
“forward looking cost-based methodology” (Id., 7) associated with the system costs involved, the
fully loaded labor rates of the individuals involved along with the forward-looking order
volumes (i.e., demand) for such activities. (/d., 7-9.)

While Sprint suggests that CenturyTel has failed to justify its costs and methodology
(Sprint/6, Farrar/7), Sprint’s claim that it was provided insufficient information (/d., 14} is
misleading. Even though Sprint makes light of the fact (Id., 18-19), Sprint was provided ample
information in discovery that demonstrates that the NRC rates proposed by CenturyTel should be

adopted. CenturyTel provided that information for the record. (CenturyTel/16, Hankins/3;

CenturyTel/17 (Confidential).
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Sprint could have asked for more information and could have sought more time for this
proceeding, which it has already shown to be willing to do in this proceeding.%* Additionally,
Sprint’s apparent reliance on a Michigan labor rate or to é non-CenturyTel-specific hourly rate
(Sprint/6, Farrar/22-23) has not been shown to be applicable to Oregon. Likewise Mr. Farrar’s
statement about a “growing number of transactions” was never specifically tied either to
CenturyTel or the demand it relied upon. (Zd., 16.) Thus, Mr. Farrar’s opinion is just that —
opinion — with no Oregon-specific fact tied to it.**

While Sprint makes unsupported assertions and raises questions concerning the NRC
rates, Sprint’s assertions and questions are an insufficient basis for the Administrative Law Judge
to disapprove those rates.’® CenturyTel has provided sufficient information to justify its NRC
charges, and those rates should be approved herein.

Issue 15:

Issue 15. [Sprint’s Formulation] If CenturyTel sells, assigns or otherwise transfers its territory
or certain exchanges should CenturyTel be permitted to terminate the agreement in those areas?

8 See Prehearing Conference Report, ARB 830, issued April 22, 2008 at 1 (“It was not possible, however, to
establish a schedule that would allow for a Commission decision by that date due to scheduling conflicts with
witnesses and party representatives. The parties therefore agreed to extend this date to September 5, 2008.”).

85 Mr. Farrar’s suggestion that the “Account Establishment Fee” be waived because both parties will be establishing
an account for the other (Sprint/6, Farrar/29-30) should be rejected.. Costs will be incurred and they should be
recoverable. Mr. Farrar has not and cannot demonstrate why cost causation principles should be suspended with
respect to this NRC. ‘

S Mr, Farrar suggests an overhead loading of 10.4% derived from the FCC’s decision regarding forwarded looking
costs for universal service purposes apparently based on his presumption that the overheads supplied by CenturyTel
were, according to his testimony, “grossly overstated.” (Sprint/6, Farrar/24-25)) Setting aside the characterization
of the overhead information supplied by CenturyTel, Mr, Farrar has failed to explain why a TELRIC forward
looking cost study should exclude all potential costs that are known and measurable or why his percentage derived
for another use — the federal universal service fund — is applicable here. Mr. Farrar also suggests that CenturyTel’s
“ezlocal” ® system eliminates the need for the time associated with Customer Service Representatives handling
orders. (Sprint/6, Farrar/30-31.) As the letter he attaches indicates, CenturyTel’s ezLocal ® system is “an on-line,
real-time order entry, processing and reporting system for customers submitting LSRs.” (Sprint/9,
Farrar/77)(emphasis added).) Thus, it is the customer of CenturyTel that uses the ezLocal ® system for the input of
its LSR. The CenturyTel Customer Service Representatives and their time are still required to process such orders.
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Related Agreement Provisions: Article ITI, § 2.7.

Issue 15. [CenturyTel’s Formulation] If CenturyTel sells, assigns or otherwise transfers its
territory, or a portion of its territory, should CenturyTel be required to assign the Agreement to
the purchasing entity or permitted to terminate the Agreement in those areas?

Related Agreement Provisions: Article ITI, § 2.7.

CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that a purchaser of all or a portion of CenturyTel’s operating territory should not be
required to assume the Interconnection Agreement. In the event of a sale of all or a part of
CenturyTel’s service territory to a third party, CenturyTel should be permitted to terminate the
Interconnection Agreement with regard to such territory.

CenturyTel opposes Sprint’s addition to Article III, § 2.7 in order to preserve
CenturyTel’s right to terminate its obligations under the Interconnection Agreement in the event
of sale of an exchange or portion thereof. CenturyTel’s position is by no means intended to
interfere with Sprint’s efforts to obtain an interconnection agreement with an acquiring entity.
(CenturyTel/1, Miller/44.)

CenturyTel objects to Sprint’s proposed addition to Article III, § 2.7 on six grounds:

(1) It interferes with CenturyTel’s right to enter igto a market-based asset sale by
requiring any transferee to assume CenturyTel’s obligationsl under the Interconnection
Agreement.

(2) Tt would require a currently unidentified third party to assﬁme CenturyTel’s
obligations under the Interconnection Ag_reement including those that are specific to
CenfuryTel (e.g., the location of the point of interconnectibn) which a transferee may not

be capable of implementing.
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(3) It would materially devalue CenturyTel assets — without compensation, by the
way — by encumbering a potential sale with the obligations of CenturyTel’s
Interconnection Agreement with Sprint.

(4) It creates a potential conflict with other interconnection agreements in that an
acquirer of a CenturyTel exchange or portion thereof might have an existing
interconnection agreement with Sprint applicabler to Oregon that contains a provision
such as Article III, § 48.0 of the Interconnection Agreement. If an écquirer has an
interconnection agreement with Sprint with a similar provision, and Sprint’s proposed
language were included in Article I1I, § 2.7, two interconnection agreements would apply
and Sprint might be in a “pick and choose” situation.

(5) It is unnecessary because Sprint may exercise its legal and administrative
remedies pursuant to Article ITI, §§ 32.0 and 40.0. Undisputed provisions of Article I, §
43.0, already provide that the Interconnection Agreement is binding on successors and
assigns; and the acquirer will likely need to obtain approvals from the Commission in
connection with an acquisition and Sprint could thus use the approval process as a means
to protect its interests relative to the acquisition.

(6) It is unnecessary because the Commission can require any acquirer to provide

service continuity under an interim arrangement required by 47 C.F.R. § 51.715.

(CenturyTel/1, Miller/46-49.)

CenturyTel respectfully submits that these objections more than adequately demonstrate

why Sprint’s contentions regarding Section 2.7 should be rejected. Moreover, CenturyTel’s

position regarding Issue 15 is reflective of Sprint’s practice and is not contrary to the public

interest. For example, the record is clear that Sprint has agreed to similar language in its 13-state
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interconnection agreement with the AT&T Affiliates, including Southwestern Bell Telephone
Company, i which § 29.3 provides that upon a sale, Southwestern Bell would not have further

obligations and that Sprint would need to establish a new interconnection agreement with the

successor, See, Case No. 02-247-U. (CenturyTel/1, Miller/50-51 and Exhibit CerituryTel/S.)

Likewise, in the Master Interconnection Agreement for the State of Oregon between Sprint
Communications Company, LP and United Telephone Company of the Northwest, dated
February 1, 2005 (Docket ARB 240) (the “Sprint/United Agreement™), the termination terms
read in part;

5.5. Notwithstanding the above, should Sprint sell or trade substantially all the

assets in an exchange or group of exchanges that Sprint uses to provide

Telecommunications Services, then Sprint may terminate this Agreement in

whole or in part as to that particular exchange or group of exchanges upon sixty

(60) Days prior written notice.

Sprint has not explained and cannot explain away why its agreement with other carriers, in
particular the rights it has under the Sprint/United Agreement, should not similarly be provided
to CenturyTel.

In any event, Sprint has means available to it to address whatever continuity of service
concerns it may have regarding its end users or end users of Sprint’s wholesale customers. The
FCC’s procedures in 47 CFR § 51.715 provide the means by which any telecommunications
carrier without an existing interconnection arrangement with an incumbent LEC may request
such an arrangement:

the incumbent LEC shall provide transport and termination of
telecommunications traffic immediately under an interim arrangement, pending
resolution of negotiation or arbitration regarding transport and termination rates

and approval of such rates by a state commission under Sections 251 and 252 of
the Act. [Emphasis added.] '
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Consequently, Mr. Burt’s contention that, without Sprint’s proposed language “[t]here is
considerable risk to Sprint being left without an Interconnection Agreement,” is not supportable.
(Sprint/1, Burt/57.)

Equally unfounded is Sprint’s additional concem that a sale of a portion of CenturyTel’s
' service area and the consequent termination of the Interconnection Agreement could prevent
Sprint from serving end users. Entering into an interim arrangenient will not prejudice Sprint
from a financial standpoint since 47 C.F.R. § 51.715(d) provides that if final negotiated or
arbitrated rates for transport and termination differ from interim arrangements, the Commission
“shall require carriers to make adjustments to past compensation.”

Further, the language of Article III, § 2.7 as it exists without Sprint’s proposed addition
requires that in the event of a sale or transfer of a service area or portion thereof, CenturyTel
“shall provide the other Party with at least ninety (90) days’ prior written notice of such
termination.” This prior notice will provide Sprint with adequate time to request an interim
arrangement with the acquirer. |

Mt. Burt agrees with CenturyTel’s position that an acquirer of a CenturyTel exchange or
portion thereof would have the obligation to interconnect with Sprint and to negotiate and/or
arbitrate the terms of an interconnection agreement with Sprint. (Sprint/4, Burt/59.) At bottom,
Sprint objects to the amount of time and resources that are needed to complete such negotiation
and/or arbitration. ({d., 59.) Neither of these concerns supports Sprint’s original rationale for
" opposing CénturyTel’s position on this Issue. Sprint’s original rationale for its objection was
that Section 2.7 was “considerable risk to Sprint being left without an interconnection
agreement,” (Sprint/l, Burt/57) and “[t}he lack of an interconnection agreement could prevent

Sprint from providing service to End-Users.” (Jd., 58.) Those concerns, as Sprint must
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acknowledge, are grossly exaggerated and are addressed through its optic)n.provided under 47
CER. § 51.715.5

CenturyTel has enunciated legitimate concerns that requiring assignment of the
Interconnection Agreement to an acquirer would unnecessarily interfere with CenturyTel’s right
to enter into market-based asset sales, and could devalue CenturyTel’s assets. Accordingly, the
Administrative Law Tudge should approve CenturyTel’s proposed language for Article ITL, § 2.7.
Issue 16
Issue 16. [Sprint’s Formulation] Not Contained in Sprint’s Testimony.
Related Agreement Provisions: Not Contained in Sprint’s Testimony.
Issue 16. [CenturyTel’s Formulation] Do terms need to be included when Sprint utilizes
indirect interconnection, and CenturyTel is not provided detailed records, nor is CenturyTel able
to identify and bill calls based upon proper jurisdiction?
Related Agreement Provisions: Article IV, §§3.3.1.4,4.5.2.2.
CenturyTel’s Proposed Resolution: For the reasons stated herein, CenturyTel respectfully
submits that the terms and conditions regarding the obligation of Sprint to provide an auditable
Percent Local Use (“PLU”) factor is appropriate in those instances where Sprint uses indirect
interconnection and CenturyTel is either not provided detailed billing records or is unable to
identify and bill calls based upon the proper jurisdiction.

This issue revolves around the responsibility of Sprint to provide appropriate billing
factors when CenturyTel cannot properly identify terminating traffic delivered to it by Sprint

through a third party tandem arrangement over facilities that mix different jurisdictional traffic

87 Although the Michigan Arbitration Panel agreed with CenturyTel (Michigan Panel Decision, 27-28), the net result
of the Michigan Commission’s reversal was effectively that it saw (and called) the ball differently than the Panel.
(Michigan Commission Decision, 26-27.) Thus, CenturyTel respectfully suggests that the Administrative Law

. Judge should review each of the justifications provided by CenturyTel and, based on that objective review, conclude
that Sprint’s opposition to CenturyTel’s position is not justified.
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types (e.g., traffic subject to access charges and local traffic). In such instances, CenturyTel’s
proposed language would require Sprint to provide an auditable Percent Local Use (“PLUY)
factor. Sprint disagrees with this approach.

Notwithstanding Sprint’s disagreement, it is contrary to common sense to allow a party
to shirk its responsibility to provide proper billing factors for the traffic it delivers over the PSTN
where the terminating carrier cannot identify and/or properly measure such traffic. But, that is
what Sprint’s position on Issue 16, in effect, states. Such position flies in the face of Sprint’s
purported reliance on “Calling Party Number Pays™ (Sprint/4, Burt/18) (since no payment could
be assessed). Further, Sprint’s request that the Commission ameliorate Sprint’s deficiency by
requiring CenturyTel to incur the cost of installing a new or expanded S87-based billing system
(Id., 60), even though that “fix” arises solely by virtue of Sprint’s decision as to how to deliver
traffic to CenturyTel, is, at best, irrational. Thus, it is entirely consistent with rational public
policy, existing industry conduct and common sense for the Administrative Law Judge to reject
Sprint’s effort to disassociate itself with the compensation responsibility (in this case “access”)
that would be identified through the application of the PLU.

A, Although Related to Issue 7, the Necessity for Proper Resolution of Issue 16

cannot be Understated — Issue 16 Ensures Proper Billing and thus Proper
Intercarrier Compensation Between the Parties.

To avoid any doubt, while Issue 16 and the application of Article IV, §§ 3.3.1.4 and
4.5.2.2 are limited in application to indirect interconnection arrangements between the parties, an
improper resolution of Issue 16 would fundamentally disrupt intercartier compellsation between
the parties where proper billing information is not available to the terminating carrier. The
Interconnection Agreement provisions at issue regarding Issue 16 are directly related to Issue 7,

the outcome of which will determine the extent that indirect interconnection will be permitted to
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be used. Although CenturyTel’s “DS1 threshold” level of traffic has been demonstrated by
CenturyTel to be the only proper method of resolving Issue 7, in the unlikely event that Sprint
were to succeed in its efforts to convince the Administrative Law Judge and the Commission that
Sprint’s “gloss” of the applicable requirements permits Sprint to utilize indirect interconnection
arrangements indefinitely, the magnitude and impact of the need for the proper resolution of
Issue 16 becomes that much greater. Thus, CenturyTel seeks to ensure that the scope of Issue 16
is properly reflected in the record.

As CenturyTel has indicated, if the tandem owner does not provide CenturyTel with
adequate call detail records, the PLU factor is the only mechanism available to segregaté traffic
delivered over mixed used (ie. toll and local) trunks. (CenturyTel/12, Watkins/62-63;
CenturyTel/15, Watkins/23-24.) Even for the smaller volumes of traffic under the CenturyTel
proposal for Issue 7, accurate and complete records are needed from the transiting tandem
provider, and Sections 3.3.1.4 and 4.5.2.2 address when this need is not met. (CenturyTel/12,
Watkins/62; CenturyTel/15, Watkins/23.)

The Michigan Panel Decision that adopted CenturyTel’s position on this Issue 16 is
consistent with this 1:;1'inc:iple.68 The Michigan Commission agreed with the Panel’s reasoning
and adopted the Panel’s recommendation that CenturyTel’s language regérding Issue 16 be
included in the Interconnection Agreemen‘c.69

Including the provisions at issue will help avoid future disputes by reéuiring auditable
factors of call types where the underlying call defail is not being provided by the tandem

provider, as well as provide sufficient information to measure jointly provided exchange access

S8 Michigan Panel Decision, 28,

Michigan Commission Decision, 27-28.
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traffic between the parties (§ 3.3.1.4) or intrastate toll (§ 4.5.2.2) for which toll access charges
would apply.

Accordingly, for all of these reasons, Sprint’s position on Issue 16 should be rejected in
its entirety by the Administrative Law Judge.

B. CenturyTel’s Proposal is Rational, Consistent with Industry Practice and
Should be Adopted for the Resolution of Issue 16.

It cannot be disputed that proper intercarrier compensation requires proper billing
information.”® The party delivering traffic to the PSTN is responsible for ensuring that it delivers
that information, and, consistent with existing industry-standard tariff practices, is required to
develop factors for use by the terminating/billing company. See, e.g., National Exchange Carrier
Association, Inc. Tariff F.C.C. No. 5, § 2.3.11. CenturyTel’s proposal meets these objectives
and should, therefore, be adopted.

Apparently, however, Sprint would rather have the Commission bless a process that
results in either CenturyTel incurring significant additional costs, the parties being exposed to
additional and unnecessary disputes, and/or the terminating carrier being presented with the
situation of someone using its network free of charge. Sprint’s position should be rejected for
the following reasons.

First, Sprint improperly attempts to shift its responsibility for the PLU by suggesting that

the availability for purchase by CenturyTel of some form of 557-based measurement and billing

"0 CenturyTel respectfully requests that the Administrative Law Judge reject Sprint’s efforts to twist the language in
Sections 4.5.2.1 and 4.5.2.2 in an effort to allow Sprint to shirk its responsibility to provide the proper billing
information and PLU factor. (Sprint/4, Burt/62-63.) From a practical perspective, the two sections reflect the
hierarchy associated with the proper billing of traffic delivered via a tandem transit arrangement. First, as reflected
in Section 4.5.2.1, the parties agree to use their own respective records or those from the tandem for billing. Second,
and if those records are not available, as Mr. Watkins has noted (CenturyTel/12, Watkins/62-63), the PLU required
under Section 4.5.2.2 applics for access and will be used in the absence of those records. Thus, CenturyTel is not
attempting to “undo” (Sprint/4, Burt/62) Section 4.5.2.1 with Section 4.5.2.2.
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system in order for CenturyTel to bill Sprint. (Sprint/1, Burt/60.) Sprint’s position is without
mertt.

The record is clear that CenturyTel’s existing system cannot implement SS7-based billing
for multi-jurisdictional trunks. (CenturyTel/14, Miller/23-24.)  Assuming arguendo that
CenturyTel possessed an ability to implement SS7-based billing at this time, requiring
CenturyTel to purchase and implement an SS7-based billing system to accommodate Sprint’s
requested form of intercomnection would be tantamount to providing a superior form of
interconnection. Likewise, and conveniently absent from Sprint’s assertions on this issue, is that
the need for the PLU factor arises: (1) from Sprint’s unilateral decision to utilize a tandem transit
service; and (2) from the need to bill for access traffic, not local traffic, that Sprint may
commingle with its local traffic routed via the transit carrier tandem. Sprint’s silence on these
aspects is deafening, confirming the stretch that it wants the Administrative Law Judge to take on
this issue.

Second, Sprint’s position is tantamount to requesting the Commission to permit Sprint to
implement a traffic delivery arrangement that encourages the delivery of traffic that cannot be

billed because proper billing information (e.g., calling party and called party numbers) has not

been provided. This result runs contrary to the FCC’s TWC Order directive that “wholesale”

carriers (like Sprint) are explicitly required to be responsible for proper intercarrier
compensation, (TWC Order, §17.) The record is clear that the PLU is required for this purpose.
(CenturyTel/12, Watkins/62-63; CenturyTel/15, Watkins/24,) | Thus, Sprint should not be
permitted to end run the requirements of the TWC Order.

Tiu'rd, Sprint’s reliance (Sprint/1, Burt/60, 61) on various FCC’s statements in from its

First Report and Order misses the mark. By referencing the FCC’s statements at paragraph
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1045 relating to the measurement of local traffic, Mr. Burt fails to recognize that the
measurement concern relates to measurement for access charge purposes. (CenturyTel/15,
Watkins/26-27.) In any event, the real time measurement of local traffic is not required, only the
development of an auditable PLU factor,

Mr. Burt’s reliance on paragraph 201 of the First Report and Order (Sprint/1, Burt/61) is
inapposite to the \substance of Issue 16. Section 251(0)(3j UNEs are not an issue in this
proceeding, and, as explained above with respect to Issue 4, Section 251(c)(2) includes
requirements in addition to technical feasibility. The other requirements of “no mlore than equal”
and a POI within the incumbent LEC network are not rendered inapplicable by the technical
feasibility provision. Likewise, paragraph 201 of the First Report and Order from which Sprint
quotes was written at a time when the FCC’s rules would have required superior interconnection
mfmgements under which Sprint would have to pay for the extraordinary costs (as evidenced by
the FCC’s language throughout the section referenced by Mr. Burt). Those rules, however, were
subsequently reversed by the courts. (CenturyTel/15, Watkins/27.)

Fourth, Sprint’s refusal to provide a PLU is contrary to industry standards. The PLU

' factors are akin to the PIU factors, and under the applicable terms and conditions of the access
tariff of CenturyTel, the carrier using CenturyTel’s network is required to provide these factors.
See, e.g., National Exchange Carrier Association, Inc. Tariff FCC No.i 5, § 2.3.11. Moreover,
Sprint has experiencer in doing the study necessary to develop a PIU based on its extensive long
distance operations. (CenturyTel/15, Watkins/25) In any event, Sprint can évoid any burden by
interconnecting directiy with CenturyTel, thus eliminating the transit arrangement and

contaminated delivery of traffic that such arrangements entail.
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Finally, Sprint states that it provides Calling Party Number (“CPN”) in its SS7 signaling.
(Sprint/4, Burt/61-62.) Accordingly, Sprint should be capable of capturing the data necessary to
develop the PLU factor as there can be no question that Sprint has access to the information
necessary to develop it. If there was any doubt, therefore, it has been resolved -- Sprint simply
wants to escape the financial responsibility for its traffic.

In summary, CenturyTel’s position oﬁ Issue 16 ensures proper intercarrier compensation
and billing. Sprint’s ‘“cat and mouse” game regarding Issue 16 and its efforts to shift its
responsibilities for provision of proper billing information to CenturyTel must be rejected
outright. Sprint has provided no basis, let alone a rational basis, that should permit it to shirk its
responsibility to provide the necessary billing information to CenturyTel, ﬁmicularly if Sprint is
not providing billing information because of its refusal to establish a proper interconnection
arrangement with CenturyTel. For the billing of access traffic, such factors are a commonplace
tariff requirement. In effect, Sprint’s suggestion is to have CenturyTel either deploy such system
at CenturyTel’s expense, or resign itself to the recognition that Sprint will be routing access
traffic to CenturyTel that is unidentified and thus will not be billed. Sprint’s position is without
merit, is contrary to sound public policy, and must be rejected.

V. CONCLUSION
For the reasons set forth with regard to each of the foregoing issues that have not yet been

resolved by agreement of the parties, CenturyTel respectfully requests that the Administrative
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Law Judge adopt and approve the language that CenturyTel proposes to resolve all such open

issues.

Dated this 16th day of July, 2008.

Respectfully submitted,

CenturyT (3t Oregon,Inc.

By: (I
Richard A, Finnigan
Law Office of Richard A. Finnigan
2112 Black Lake Blvd. S.W.
Olympia, Washington 98512

Tel: 360.956.7001

Fax: 360.753.6862

Email: rickfinn@localaccess.com

and

Thomas J. Moorman DC Bar No. 384790
WOODS & AITKEN LLP

2154 Wisconsin Avenue, N.-W., Suite 200
Washington, D.C. 20007

Tel: 202.944.9502

Fax: 202.944.9501

Email: tmoorman@woodsaitken.com
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ECISION OF THE ARBITRATION PANEL

HISTORY OF PROCEEDINGS

On March 27, 2008, Sprint Communications Company L.P. (Sprint) filed a
Petition for Arbitration. The Petition seeks the resolution by the Michigan Public Service
Commission (Commission) to certain terms and conditons of a proposed
Interconnection Agreement with CenturyTel Midwest — Michigan, Inc. (CenturyTet).
Sprint identified fifteen items in its Petition for Arbitration.

By letter dated March 31, 2008, an arbitration banel was identified. The
Arbitration Panel in this case consists of Rodney P. Gregg, Daniel E. Nickerson, Jr.
(chair) and Paul D. Negin.

On April 21, 2008 CenturyTel filed its Response. In its Response, CenturyTel
identified one additional item for resolution bringing the total number of items for
resolution to sixteen. Also, a Protective Order, the terms agreed to by the parties, was

entered and filed in this case.



On April 24, 2008, the Panel set the schedule for the arbitration and provided
information governing the filing dates for the Parties’ filing of their Proposed Decisions
of the Arbitration Panel (PDAP) and their responses.

On April 29, 2008, Sprint requested, by letter, an opportunity to make an oral
presentation to the Panel. On May 5, 2008, the Panel, by letter, denied Sprint's
request for an oral presentation.

On May 1, 2008, Sprint filed reply testimony of James R. Burt. On May 5, 2008,
the Panel advised Sprint, by letter, that since the filing of the reply testimony of James
R. Burt was not established in the Panel’s filing schedule and was not requested by the
Panel, the Panel would not consider the information contained in the filing in its
discussion and findings in its DAP.

On May 12, 2008, Sprint and CenturyTel, pursuant to the established filing dates,
filed their respective PDAPs. Also, on May 12, 2008, Sprint filed an Application for
Leave to Appeal the decisions of the Panel rejecting Sprint's request for oral
presentation and rejecting the filing of the reply testimony of Mr. Burt.

On May 19, 2008, Sprint and CenturyTel filed a respons'e to the PDAPs.

On May 22, 2008, CenturyTel filed attachments to its response to Sprint's PDAP.
On May 23, 2008, Sprint filed a request for the Panel to not consider CenturyTe!'s filing
of its attachments.”

On May 27, 2008, CenturyTel filed a response to Sprint's Petition for Leave to

Appeal.

" Sprint's request is discussed starting at page 3 of this DAP.
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Discussion and Findings

The Panel resolved the issues presented by the Parties under the Standards
provided in the Commission’s rules and orders, including MPSC Cases Nos. U-11134
and U-13774; Sections 251 and 252 of the Federal Telecommunications Act (FTA);
rules and orders adopted and issued by the Federal Communications Commission
(FCC) and the provisions of the Michigan Telecommunications Act (MTA).

The Panel has reviewed and considered the issues presented in the Petition and
Response according to the standards identified above. Pursuant to the Commission’s
Arbitration Procedure Orders, the Parties will have ten days to file objections to the
Panel’s decision, after which the Commission will issue its order approving or rejecting

the DAP findings.

Sprint's Request for the Panel to Reject CenturyTel's May 22, 2008 Filing

As stated above, on May 22, 2008, CenturyTel filed its Attachments to its
Response to Sprint's PDAP. On May 23, 2008, Sprint filed a request that the Panel
should not consider CenturyTel's filing of its attachments since the filing was not
consistent with the filing procedures and deadlines provided by the Panel.

The Panel rejects CenturyTel's attachment filing. CenturyTel, in its late fling of its
attachments, only notes that the filing is late due to technical problems. Since
CenturyTel was not specific concerning the nature of the specific technical problem, the
Panel was left to surmise the nature of the technical problems. One exonerating
possibility considered by the Panel was whether the source of the technical problem
was the Commission’s e-filing system. However, this source of the technical problem

was ruled out for several reasons. First, apparently the Commission was not
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experiencing any technical problems on May 19" which would have prevented the filing
of the 139 page attachment along with CenturyTel's response. Second, the
Commission has in place emergency filing procedures if a technical problem occurs with
the Commission’s e-filing system.? These emergency filing procedures include emailing
the filing to a Staffer in the Commission Executive Secretary office or hand delivering an
electronic version. These emergency procedures were not followed by CenturyTel.

In addition, CenturyTel did not request from the Panel an extension to iate file its
attachments. While the Panel Is certainly aware that technical problems occur, there
are measures to take when unforeseen technical problems do occur. Since no such
measures were taken by CenturyTel, the Panel rejects the filing as inconsistent with the
Panel's request for the filing of documents.

Issue 1: Should disputes under the Interconnection Agreement be submitted
to the Commission or to commercial arbitration?

The Panel finds in favor of CenturyTel's position on this issue and rejects Sprint’s
proposed provision. The Panel views Sprint's acceptance of CenturyTel's Article I,
§20.1.2 and §20.2 language as a mutual resolution by the parties resolving those
issues. The issue which the Panel reviews for resolution involves the terms and
provisions of commercial arbitration in the event that the Commission determines it
does not have jurisdiction or declines jurisdiction.

Sprint proposes terms and conditions permitting commercial arbitration only if the
parties agree to such alternative di'spute resolution. Sprint proposes that ail other
disputes be submitted to the Commission for resolution or if the Commission does not

have jurisdiction or declines jurisdiction to the FCC for resolution.

2 The Commission’s Electronic Docket Filings Manual, p. 30.
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CenturyTel proposes commercial arbitration where the Commission lacks or
declines jurisdiction over a dispute. CenturyTel further proposes certain terms and
conditions to govern the dispute resolution either before the Commission or a
commercial arbitrator.

Sprint cites Section 252 (e)(5) as statutory authority for jurisdiction of the FCC
where the Commission either does not have jurisdiction or declines to exercise
jurisdiction. Section 252(e)(5) states in relevant part:

If a state commission fails to act to carry out its responsibility under this
section in any proceeding or other matter under this section, then the
Commission shall issue an order preempting the State commission’s
jurisdiction of that proceeding or matter . . . .

Sprint further relies on language from the FCC decision in Starpower’ which
states:

In applying Section 252(e)(5), we must first determine whether a dispute
arising from interconnection agreements and seeking interpretation and
enforcement of those agreements is within the states’ “responsibility”
under section 252. We conclude that it is. In reaching this conclusion, we
find federal court precedent to be instructive. Specifically, at least two
federal courts of appeals have held that inherent in state commission’s
express authority to mediate, arbitrate, and approve interconnection
agreements under section 252 is the authority to interpret and enforce
previously approved agreements. These court opinions implicitly
recognize that, due to its role in the approval process, a state commission
is well-suited to address disputes arising from interconnection
agreements. Thus, we conclude that a state commission’s “to act carry
out its responsibility” under section 252 can in some circumstances
include the failure to interpret and enforce existing interconnection
agreements.

CenturyTel states that neither section 252 nor Starpower, supra require the
adoption of Sprint's proposal at section 20.3. The Panel agrees. Under section 252

jurisdiction by the FCC is triggered not by an interconnection agreement dispute, rather

% In re Starpower Communications, LLC., 15 FCCR 11277.
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section 252 jurisdiction is triggered when the Commission lacks or declines to exercise
jurisdiction over that dispute. The provisioning of dispute resolution by commercial
arbitration does not serve the same purpose under section 252 as the Commission
having a lack of jurisdiction or declining to act. There are instances, as pointed out by
CenturyTel, where interconnection agreement disputes may fall outside of the
jurisdiction of the FCC, i.e., a payment dispute. By provisioning in the interconnection
agreement for commercial arbitration these gaps in the FCC's jurisdiction are in part
addressed. Moreover, the benefits of arbitration which are discussed below are
significant factors to consider.

Sprint states that it does not wish to Waive its right to seek resolution of disputes
from the FCC as “an absolute matter of course.” The Panel finds that there is not such
a right conferred upon a party under section 252 or under the FCC’s decision in
Starpower, supra. The FCC's jurisdiction under section 252 is only triggered by a lack
of jurisdiction or the Commission declining jurisdiction. The Panel finds that Starpower,
id., does not preclude an interconnection agreement requiring arbitration of disputes in
the absence of an agreement by the parties that there should be such a provision.
Stated more succinctly, the Panel finds that the Commiésion may approve an
interconnection agreement containing a provision for arbitration of disputes absent an
agreement by both parties. Under the decision by the FCC in Starpower, id., the parties
are bound by the dispute resolution provisions contained in their interconnection
agreement. |

The Panel further finds that where there is an interconnection agreement dispute

the reasons and purposes of arbitration including cost savings, more timely resolution
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and the party’s ability to select an expert arbitrator lend themselves o the broader
purposes of the adoption of interconnection agreements in principle.

The Panel finds it is reasonable to require commercial arbitration where the .
Commission lacks jurisdiction or declines jurisdiction.

CenturyTel asserts that in addition to providing for arbitration, there should
reasonably be sufficient terms and conditions specifying the arbitration process. The
Panel finds such reasonably sufficient terms and conditions contained in CenturyTel's
proposal at section 20.3.2 The arbitration procedure at section 20.3.2 provides timely
resort to arbitration by a party; the appointment of an arbitrator under established rules;*
discovery generally controlled by the arbitrator with ultimate scope of discovery through
agreement by the parties; written submissions by the parties; arbitration hearing in the
State of Michigan; a written ruling by the arbitrator within 30 days of the hearing; and
specifically limiting the arbitrator's authority to order punitive or consequential damages.
The arbitration process outlined at section 20.3.2 also permits the extension of
arbitration deadlines upon mutual consent of the parties or by the arbitrator upon a
showing of good cause. The Panel finds these terms and conditions sound and
reasonable.

Issue 2: What are the appropriate terms for indemnification and limitation of
liability?

The dispute regarding indemnification concemns whethér Sprint should be
required to indemnify CenturyTel for libel, slander or defamation by third parties that
arise as a result of content transmitted by Sprint’s end-users. Sprint recognizes that its

tariff provisions contain indemnification language similar to that proposed by

4 The rules governing are found in the Commercial Arbitration Rules of the American Arbitration Association.
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CenturyTel. However, Sprint asserts that an interconnection agreement poses
significantly different instances than those posed in its tariffs and as such it is not
appropriate to provide such indemnification in the interconnection agreement.

Sprint points out that in this case the service that CenturyTel provides to Sprint
under the terms and conditions of the interconnection agreement only involve
interconnection and limited related services. Sprint also notes that although it has, in
the past, agreed to similar language, times change and as competition has evolved alll
carriers continue to negotiate appropriate terms for interconnection agreements. Sprint
explains it is attempting to modify its agreements fo be more specific with
circumstances for carrier-to-carrier interconnections.

CenturyTel notes that Sprint has, in fact, used similar indemnification language in
its tariff and has, in fact, agreed to similar language in Sprint's interconnection
agreement with AT&T affiliates®. CenturyTel asserts that its proposed language is
particularly necessary since Sprint plans to offer wholesale telecommunications
services to third parties whose end-user’s conduct could give rise to claims against
CenturyTel. CenturyTel also notes that Sprint, unlike CenturyTel, has the confractual
relationship with Sprints wholesale customers and is therefore in the position of
negotiating a similar scope of indemnity from its wholesale customers.

The relevant interconnection proposal offered by CenturyTel provides
indemnification for:

(ix) defamation, libel, or slander, interference with or misappropriation of

proprietary or creative right, or any other injury to any person or property

arising out of content transmitted by the Indemnifying Party’s End Users,

and, with respect to Sprint as Indemnifying Party, content transmitted by
any Sprint Third Party Provider; Article Ill § 30.1, (ix).

5 MPSC Case No. U-13580, dated September 30, 2003.
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The Panel finds that CenturyTel's proposed indemnification language is
appropriate for inclusion in the interconnection agreement and is reasonable. While,
Sprint makes a valid point that just because it has agreed to similar indemnification
language in prior interconnection agreements that does not prevent it from presenting
appropriate other terms to meet other competitive conditions. However, the Panel finds
that Sprint did not follow-up this point with any valid explanation of the dissimilar
competitve nature of this interconnection agreement as opposed to prior
interconnection agreements. The Panel finds more significant CenturyTel's point that
Sprint has the contractUal relationship with the third parties and under the contractual
relationship is in the better position to negotiate a similar indemnification provision from
the third party wholesale customers. The Panel finds CenturyTel's proposed language
is not overly broad or unreasonable.

Issue 4: What Direct Interconnection Terms should be inciuded in the
Interconnection Agreement?

Sprint proposes that it only be required to establish one (1) point of
interconnection (POI) per LATA. Sprint says that under the FCC's rules this one
location may be “at any technically feasible point within the incumbent LEC’s nefwork.”
Sprint states that since it is only required to establish one POI per LATA, CenturyTel
cannot force Sprint to establish direct _end office trunks (DEOTSs). Sprint further states
that the FCC rules and orders prohibit Sprint from the requirement of having to establish
additional POls. |

CenturyTe! asserts that the POl discussion should not be limited to direct

connections since there is no distinction between direct and indirect connections as it
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relates to the establishment of POis. CenturyTel states that the LATA concept is
misplaced in the context of this case in as much as the LLATA concept was based
specifically on the break-up of the former AT&T and the specific network arrangements
of the Bell Operating Companies (BOC). CenturyTel states that the network of smaller
independent LECs, such as itself, is not properly designated a LATA in which fo
operate.  CenturyTel points out that the FCC's Unified intercarrier Compensation
proceeding is only a notice of propesed rulemaking and that no new rules have yet
been promulgated. CenturyTel concludes that Sprint seeks interconnection which is
superior to that which CenturyTel provides its own traffic and requiring a superior
connection is contrary to 47 USC 251(c)(2).

Under the FTA, each telecommunication carrier has a duty to interconnect. The
Act describes the duty in relevant part. 1t states each incumbent local exchange carrier
has the duty to:

. . . provide, for the facilies and equipment of any requesting
telecommunications carrier, interconnection with the local exchange
carrier's network—

(A) for the transmission and routing of telephone exchange service
and exchange access, -

(B) at any technically feasible point within the carrier's network;

(C) that is at least equal in quality to that provided by the local
exchange carrier to itself or to any subsidiary, affiliate, or any other party
to which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, in accordance with the terms and conditions of the
agreement and the requirements of this section and section 252 of this
title. 47 USC §251(c)2).

CenturyTel states that these statutory provisions are cumulative and the

incumbent carrier must meet all of the provisions set forth. The Panel agrees. The

language of section 251 makes it clear that not only is technical feasibility a provision
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but likewise the quality of interconnection, and rates, terms and conditions are also
provisions which must be satisfied as well.

Sprint relies on a FCC rule for further clarification of 47 USC §2561. It states:

An incumbent LEC shall provide, for the facilities and equipment of any

requesting telecommunications carrier, interconnection with the

incumbent LEC's network: (1) For the transmission and routing of

telephone exchange traffic, exchange access traffic, or both; (2) At any

technically feasible point within the incumbent LEC’s network. 47 CFR

§51.305.

Sprint next relies on further FCC interpretation in an order®. Sprint states that the
FCC rules and order provides for interconnection at any technically feasible point
including the right to request a single point of interconnection in a LATA. Sprint assetts
that the application of the concept of a LATA has not been limited to BOC. Since
CeniuryTel has not received a bona fide exemption as a rural provider, it is thus
governed by the LATA concept.  CenturyTel would in essence require Sprint to
establish DEOT and multiple POIs contrary to the statute and FCC rules and orders.

CenturyTel disagrees with Sprint's assessment that the LATA concept applies to
CenturyTel or the dispute at issue. CenturyTel points out that it is a smaller
independent LEC and that the specific network arrangements for a BOC based on the
BOC's expansive and ubiquitous interconnection networks were factors for the LATA
concept. CenturyTeI notes that its network is geographically limited and dispersed
across a wide area. As a result, CenturyTel does not own transport networks betweeh

all of its exchanges as do the BOCs. CenturyTel states that its networks are not

designed and sized for traffic other than exchange access traffic.

& Memorandum Opinion and Order, CC Docket Nos. 00-218, 00-249, and 00-251, FCC 02-1731, released
July 17, 2002 (“Virginia Arbitration Decision’).
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The Panel agrees with CenturyTel. The Panel is convinced that the LATA
concept is not applicable to the issue at hand and does not apply to CenturyTel. The
Panel recognizes that CenturyTel's network Is structured significantly different in a
pragmatic way than the BOCs and thus to apply the LATA concept is untenable and not
at all required under the Act or FCC rules or orders.

The Panel further agrees with CenturyTel concerning the su&perior nature of the
interconnection requested by Sprint. Sprint's request would require CenturyTel to
construct or create network trunking arrangements solely for Sprint's benefit. Such a
result would be contrary to 47 USC section 251(c)(2). CenturyTel points out that the
Commission reaffirmed a similar result in MPSC Case No. U-11203, dated January 15,
1997 and in the Telnet case MPSC Case No. U-13931, dated October 14, 2004. The
Panel agrees. The Commission found that “Sprint may either establish its own trunking
between tandems or, if capacity is available for that use, Sprint may pay Ameritech
Michigan to provide the connections with each tandem”. CenturyTel explains that this
means that if there is no capacity available, then Sprint has no right to demand trunking
be provided. The Panel agrees.

Further, CenturyTel contends that based on the Commission decision, id., since
its separate operations are not connected by its network then Sprint should be directed
to make interconnection arrangements to those separate areas with technical

considerations which would require separate trunking by Sprint. The Panel agrees.
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Issue 5: Should Sprint and CenturyTel share the costs of the interconnection
facility between their networks based on their respective
percentages of originated traffic?

Sprint proposes that both parties are responsible for the costs of the facilities
used for direct interconnection between their respective networks. Sprint argues that the
costs for these facilities should be shared proportionally based on each carrier’s usage
of the faciliies and that this cost is separate from the reciprocal compensation
arrangements already agreed to. Sprint cites FCC rules and past Commission policy in
support of this position. Sprint also states that it would designate a “point of presence”
in the LATA where CenturyTel can hand off traffic instead of having to deliver traffic all
the way to Sprint’s switch.

CenturyTel contends that Sprint erred in its interpretation of federal rules.
CenturyTel claims that the “bill and keep” arrangements already agreed to by both
parties include the costs of transport for the purposes of direct interconnection.
CenturyTel also argues that Sprint is required to pay for the facilities to bring its traffic to
CenturyTel's network and that it would be unreasonable for CenturyTel to pay to extend
the connection to facilities not on its network.

This issue has previously been argued before the Commission. As noted by
Sprint, in a prior arbitration proceeding the Commission found in MPSC Case No.
U-13931, October 14, 2004, as follows:

The Commission finds that 47 CFR 51.709(b) requires that

interconnecting parties compensate each other for dedicated transmission

facilities ‘between networks, in addition to reciprocal compensation for
. transport and termination of the traffic once it is delivered to the other
party's network. The interconnection facilities built befween the two
networks do not comprise a part of either network, although they may be

owned by one party or the other, or both. Reciprocal compensation rates,
therefore, apply to traffic once it has been delivered to the other carrier's
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network. The cost to deliver the traffic to the network of the other party is

to be paid by the originating carrier, in addition to the transport and

termination charges known as reciprocal compensation. Once the traffic is

delivered to the other party's network, the only appropriate charge is the

reciprocal compensation charge.
This finding by the Commission clearly indicates that the direct interconnection facilities
between the parties’ respective networks are not a part of either carrier's network and
therefore the costs of these facilities are separate from reciprocal compensation. Since
each party is responsible for the costs of delivering the traffic that it originates to the
other party’s network, the costs of the dedicated transmission facilities at issue here
should be borne by both parties, in proportion to the amount of originating traffic each
party transports on these facilities. Although CenturyTel argues that this Commission
decision should not apply to it based on the differences between its network and
Verizon’s, neither the order, nor the FCC rule cited in the order make a distinction
based on network characteristics. Therefore, the Commission’s findings apply to this
proceeding.

The Panel finds for Sprint on this issue, based on the prior Commission decision
in MPSC Case No. U-13931, id. However, Sprint's proposal to designate a point of
presence in the LATA for the hand off of traffic from CenturyTel has already been
addressed by the Panel in its discussion of Issue 4. As decided by the Panel on that
issue, and consistent with FCC rules, Sprint's point of interconnection must be on
CenturyTel’s network. Sprint is not permitted to establish a point of presence at any
place in the LATA, it must be on CenturyTel's network. The Panel recommends that the

parties be directed to amend their proposed language to be consistent with the Panel's

recommendations on this issue and on lssue 4. Therefore, any requirement that
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CenturyTel deliver traffic to a point of presence not on their network should be removed

from the parties’ agreement.

Issue 6: What are the appropriate rates for direct interconnection facilities?

This issue concerns the rates CenturyTel will charge Sprint for direct
interconnection facilities and whether or not CenturyTel must provide these facilities at
rates based on the Total Element Long Run Incremental Cost (“TELRIC”).

CenturyTel has proposed using the entrance facility rates from its intrastate
access tariff, CenturyTel states that the facilities at issue are entrance facilities and that
the rates proposed are cost based and are consistent with existing Commission policy.
In addition, CenturyTel argues that in the Triennial Review Remand Order (“TRRO") the
FCC found that incumbent providers are no longer required to provide entrance facllities
at TELRIC based rates.

Sprint contends that CenturyTel is required to provide the disputed
interconnection facllities at TELRIC rates. In support of this position, Sprint cites Section
252(d)(1) of the FTA and Section 352 of the MTA, both of which address the rates a
carrier charges for interconnection. Sprint also cites paragraph 140 of the TRRO in
support of its position. |

The FCC addressed the issue of entrance facilities in the TRRO. In that order, an
impairment analysis was conducted and it was determined that competitors are not
impaired without access to entrance facliities. Therefore, according to the FCC
incumbent providers are not required to price entrance facilities at TELRIC based rates,
However, as argued by Sprint, paragraph 140 of the TRRO would seem to contradict

this finding, stating that:
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We note in addition that our finding of non-impairment with respect to
entrance facilities does not alter the right of competitive LECs to obtain
interconnection facilities pursuant to section 251(c)(2) for the transmission

and routing of telephone exchange service and exchange access service,

Thus, competitive LECs will have access to these facilities at cost-based

rates fo the extent that they require them to interconnect with the

incumbent LEC’s network.”

This potential contradiction was recently ruled on by the U.S. District Court for
the Eastern District of Michigan. In an appeal of a Commission Order in MPSC Case
No. U-14447, dated September 20, 2005, the court ruled that Paragraph 140 must be
interpreted in a way that is consistent with the plain meaning of the rule and that under
the TRRO, entrance facilities shouid be offered competitively, and not at TELRIC based
rates.® The court also defined entrance facilities as being “dedicated transmission
facilities that connect ILEC and CLEC locations.”

The Panel is aware that this issue has been recently interpreted differently by the
U.S. Seventh Circuit Court of Appeals. However, since this Commission and the U.S.
District Court that issued the “Michigan Bell” decision are under the jurisdiction of the
Sixth Circuit and not the Seventh, the decision of the Seventh circuit does not affect the
District Court’s decision. In addition, while it is true that this issue is currently on appeal
to the Sixth Circuit Court, until that Court issues a decision, the District Court order is

controiling.

As far as the argument that Section 352 of the MTA requires TELRIC pricing for

entrance facilities, this section must be interpreted in compliance with appropriate

7 FCC Order released February 4, 2005 WC Docket 04-313, FCC 04-290 paragraph 140,

8 Michigan Bell Telephone Company, d/bfa AT&T Michigan v. MPSC, et al. Case 2:06-11982. pp. 12-14.
9 14. at footnote 14. In this footnote, the court was quoting the definition used by the DG Circuit Court of
Appeals. .
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federal laws and FCC rules. Section 352 of the MTA cannot be used to reach a
different conclusion than the plain meaning of the Federal District Court order,

In light of recent court decisions, the Panel finds for CenturyTel on this issue and
recommends that the Commission direct the parties to include CenturyTel's proposed
rates for direct interconnection facilities in their agreement.

Issue 7: Should the Interconnection Agreement contain provisions limiting
indirect interconnection?

This issue deals with Sprint's proposal that CenturyTel has the duty to provide
interconnection either directly or indirectly and that the indirect connection shouid not be
qgualified with a volume threshold as nroposed by CenturyTel.I

The Panel recommends the Commission adopt the position advocated by
CenturyTel on this issue. After a review of the timely submissions in this arbitration, the
Panel agrees with CenturyTel that its position on issue 7 is the more reasonable one on
this issue. Our reading of the FCC's Atlas decision leads us to conclude. Sprint’s
interpretation of Section 251(a) requiring the CLEC's unrestricted choice of either
indirect or direct interconnection is not the proper reading of t.he FCC rules. Sprint has
not given solid support that CenturyTel is required by any federal or state authority to
provide its choice of indirect or direct interconnection without qualification. As we.
understand it, the requirement is that telecommunications carriers have the duty to
make one of these options available. CenturyTel has met that duty.

We agree with CenturyTel and find it difficult to reconcile Sprint's position that it
can require CenturyTel to provide the indirect interconnection indefinitely. Curiously, in

footnote 64 of Sprint's proposed DAP, it referenced the lllinois Commerce Commission
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atbitration decision that runs counter to its argument. In that decision, the lllinois

Commission conciuded on page 28 that it recognizes the merits of allowing indirect

interconnection when traffic volume is low. Later on in the decision it states that the

Commission understands Sprin_t to be in general agreement with this proposal but there

were some concerns about the level of traffic that warrants direct interconnection. We

find that some limitation on the indirect interconnection is warranted due to the concerns
raised by CenturyTe! including, but not limited to, proper traffic identification and traffic
engineering.

Issue 8: Should Sprint be required to reimburse CenturyTel when CenturyTel
is acting as a transit provider if CenturyTel compensates third
parties for the termination of Sprint-originated traffic?

This issue involves Sprint's position that the payment of termination charges is
between the originator of the traffic and the terminating carrier and CenturyTel's request
that it be financially covered for its responsibility of terminating Sprint's traffic on a third
party carrier's network. |

The Panel recommends the Commission adopt the position advocated by
CenturyTel on this issue. !t is undisputed that the originating carrier is responsible for
the traffic it sends throughout the telecommunications network. The Panel finds that
the order in MPSC Case No. U-14905, dated December 21, 20086, is controlling in this
instance. In this case, the Commission found that billing Verizon (the intermediate
cartier) for calls for which it failed to provide identifying information that can be used by
the rural ILECs to identify the carrier is consistent with applicable law and Commission
policy, id., p. 18. CenturyTel (acting as an intermediate carrier) could be found liable for

the calls sent from Sprint through CenturyTel to a rural carrier in like manner. The
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Panel disagrees with Sprint's assertion that payment of reciprocal compensation for
traffic termination is between the carrier that originates the traffic and the terminating
carrier if that contradicts the findings in MPSC Case No. U—l14905, supra. In most
cases, Sprint's statement is true but when, as in this case, indirect interconnection is
used, the possibility of unidentified traffic increases and therefore CenturyTel should be
protected from the possibility of being charged to terminate Sprint's unidentified traffic.
The potential problems identified by Sprint would only occur with unidentified traffic and
Sprint should be able to correct the problem with adequate record keeping. The
problem is that if the traffic cannot be identified and the third party charges CenturyTel,
Sprint's bill and keep agreement will not cover unidentified minutes. The Panel finds
CenturyTel's language addresses this problem and should be adopted by the
Commission.

Issue 10:  What terms for virtual NXX should be included in the Interconnection

Agreement? ‘

This issue involves whether placeholder language for VNXX should be added to
the 1CA and whether the agreement should specify that VNXX and FX traffic should be
compensated under the bill and keep provisions consistent with focal traffic.

The Panel adopts the position of CenturyTel on issue 10. It is agreed by both
parties that Sprint will not initially be using VNXX. However, Sprint would like to include
“slaceholdet” language in the ICA for the treatment of such traffic in the event Sprint
elects to use VNXX in the future. The problem the Panel sees with the proposed
language is that it states that VNXX and FX traffic should be compensated under the bill

and keep provisions consistent with local traffic. The Commission order in MPSC Case
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No. U-15280, dated April 24, 2007 dealt with the jurisdiction of VNXX calls per the MTA
and not all calls are to be treated as local as Sprint proposes.  Since Sprint is not
immediately using VNXX and more information on this issue was not timely submitted
by the parties on this issue, the Panel agrees with CenturyTel.

The Panel therefore adopts the Reserved for future use language in 2.135 and

the language in 4.2.2.2, 4.2.2.3,4.2.2.4 and 4.2.2.5 should be deleted.

Issue 12:  Should terms be included that provide for the opportunity of refunds
and the ability to pursue dispute resoiution if appropriate remedies
are not agreed to when performance is not adequate?

Sprint argues that there should be language in Article VI, Section 5, concerning
performance reviews, which includes the possibility of refunds for poor performance and
explicitly states that either party may invoke the dispute resolutioh Iprocedures in the
agreement to resolve performance disputes. Sprint believes that this provision is
necessary to ensure adequate service levels. CenturyTel states that Sprint’'s proposed
language is repetitive since there are already procedures in the agreement for disputing
billed amounts and dispute resolution.

The Panel recommends that the Commission adopt Sprint’s position on this
issue. While there may already be a procedure in the agreement regarding refunds of
billed amounts, this procedure is for billing disputes and not performance review. The
proposed terms explicitly make refunds a possibility in cases of inadequate service,
which is reasdnable in the Panel's opinion and may act as an incentive to provide
adequate levels of service. However, Sprint's proposal would not require refunds in all
cases. Either party may invoke the dispute resolution process if they cannot resolve a

performance related issue. In addition, Sprint's proposed language in this section
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regarding the dispute resolution procedure merely clarifies that either party reserves the

right to invoke dispute resolution and in the Panel's opinion, is not repetitive as

CenturyTel contends.

Issue 14: What are the appropriate rates for services provided in the
Interconnection Agreement, including rates applicable to the
processing of orders and number portability?

Since this issue comprises several smaller issues, the panel has chosen to treat
them individually. The first issue concerns various non-recurring charges (“NRC”) and
what are the appropriate rates for those NRCs. The second issue concerns whether or
not service order charges should apply to local number portability (“LNP") orders.
Finally, the third issue involves whether or not a subsequent service order charge is
permissible under the agreed upon language.

Sprint argues that the rates for services provided under the agreement must be
consistent with federal TELRIC rules and state total service fong run incremental cost
(“TSLRIC") principles. In addition, Sprint states that any cost study used for setiing rates
must be subject to independent review and approved by the Commission. Sprint
contends that the basis for CenturyTel's rates was only presented in response to its
petition in this case, was not subject to any review or approval process, and is o(rerly
simplfstic and unsupported. Sprint believes that the rates in dispute as part of this issue
should be set at zero until CenturyTel files an appropriate TSLRIC study for
Commission approval. Once a cost study and appropriate rates havé been approved
Sprint would agree to a retroactive true-up. |

Sprint also believes that there should be no service order charges associatéd

with LNP. Sprint sfates that such chargés are anti-competitive and that the FCC
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specified that these charges are only recoverable through an end-user surcharge. |In
addition, Sprint argues that even if a service order charge on NP is appropriate,
CenturyTel's proposed rates are not properly supported by a cost study.

Finally, Sprint argues that there should be no subsequént service order charges
under the agreement. In support of this, Sprint statés that the parties have already
agreed to this stipulation in Article VI, section 1.2.4 of the agreement.

CenturyTel has proposéd the following rates for various NRCs that will apply to

services under the agreement:

Non-Recurring Charge Rate
CLEC Account Establishment ~ $258.33
Customer Record Search $8.69
Custom Handling

- Service Order Expedite $13.96

Service Order Charge - Simple  $13.96
Service Order Charge - Complex $65.51
Service Order Charge - Subsequent $13.96

CenturyTel states that these rates are not directly based on its most recently approved
TSLRIC study (this study was approved by Commission Order in MPSC Case No.
U-11448, dated January 28, 1998) due to the fact that at the time that study was
approved, costs for these items were not developed, However, CenturyTel claims that
these rates have been developed using a “TSLRIC approach” that it believes is
compliant with state and federal law."

Concerning LNP, CenturyTel contends that service order charges are
appropriate for LNP orders since these charges are related tb the processing of the

order and not the number port itself. CenturyTel states that the underlying costs would

0 Hankins Testimony p. 7-8.
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not arise absent an order from another carrier, and therefore are not recoverable
through an end-user charge, and that this position is consistent with FCC rules.

CenturyTel states that Sprint is incorrect in their interpretation and although
subsequent service order charges do not apply to porting requests, they do apply to
other service orders.

Section 252(d) of the FTA establishes the pricihg standard for interconnection
and in implementing this section the FCC has determined that TELRIC shall be the
methodology used to determine the rates for interconnection, including the rates that
are at issue here. The FCC also directed that ILECs are required to prove to a state
commission that its rates are in compliance with TELRIC." In addition, section 352 of
the MTA requires that the rates for interconnection be set at a provider's TSLRIC of
providing the service.? Michigan's TSLRIC methodology has been found to be
compliant with TELRIC by the FCC."™

CenturyTel currently has an approved cost study on file with the Commission. -
Therefore, if CenturyTe! had relied on that cost study to develop the NRC rates in
dispute, Sprint's challenge of the cost basis of these rates lacks merit. However, as
noted above, CenturyTel did not rely on its last approved ‘cost study in developing the
rates in dispute and instead used an approach it claims is compliant with
TSLRIC/TELRIC. These rates have not been approved by the Commission, and have
not been developed using CenturyTel’s Commission-approved TSLRIC study. Thre
Panel! finds that CenturyTel's argument that its current cost study does not contain cost-

information for the rates at issue here is not justification for its approach. Instead the

" 47 CFR § 51.505
2 ML 484.22352
' January 13, 2003 Report of the Commission, Case No. U-12320 p. 49.
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Panel finds that a new TSLRIC study that includes this cost information would be
appropriate. In MPSC Case No. U-14678, dated February 21, 20086, pp. 4-8. The
Arbitration Panel found that changes in Commission policy since the previous cost
study of the rural ILECs in that case warranted a new TSLRIC study. That same
conclusion can be reached here.

Therefore, the Panel finds for Sprint on this part of issue 14 and recommends
that the Commission direct CenturyTel to file an updated TSLRIC study for Commission
review. However, in the Panel's opinion, it would not be reasonable for CenturyTel's
rates to be set at zero until a new cost study is approved. Commission TSLRIC policy
allows small carriers to proxy the rates of one of the fwo major carriers in this state
(AT&T Michigan or Verizon North) in lieu of developing costs of their own. The Panel
finds that it would be reasonable for CenturyTel to adopt Verizon's rates for the NRCs at
issue here until CenturyTel completes its own cost study. However, CenturyTel
demonstrates in its response to Sprint’s petition that its proposed rates are below those
of Verizon. Therefore, in the Panel’s opinion, CenturyTel's proposed NRC raies are
reasonable as interim rates until a new cost study can be approved. Concerning true-
up, as the Commission determined in MPSC Case No. U-14678, id., p. 9, a true-up
would not be appropriate since CenturyTel's proposed rates are considered approved
for interim usage. Therefore, the Panel also recommends that the Commission direct
the parties to file an agteemént incorporating CenturyTeI;s proposed rates in the interim
until a new TSLRIC study is approved. |

Regarding the charges on LNP orders, the FCC has found that carriers may

charge fees on LNP orders if they are standard fees charged for services not related to
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the actual provision of number portability." To the extent that the charge CenturyTel

proposes is @ standard service order charge that applies to all CLEC service orders

including LNP and that the underlying cost would not arise absent a CLEC order, the
charge is permissible under FCC rules. Once a new TSLRIC study is approved for

CenturyTel, there will exist proper support to determine the appropriate service order

charge and how it should apply to LNP. However, as noted above, the Panel does not

believe it would be reasonable for CenturyTel to potentially provide a service for free
until a new cost study is approved. Therefore, the Panel recommends that CenturyTel
be permitted to assess the proposed service order charge on LNP orders in the interim.

Finally, as to subsequent service order charges, the Panel finds that the section
of the proposed agreement cited by Sprint clearly applies to LNP only. The Panel
recommends that CenturyTel be allowed to include charges for subsequent service
orders on non-LNP orders in the agreement as warranted.

Isste 15: If CenturyTel sells, assigns or otherwise transfers its territory or
certain exchanges, should CenturyTel be permitted to terminate the
agreement in those areas?

Sprint proposes that CenturyTel should not be permitted to terminate the
interconnection agreement concerning any exchanges that are sold or otherwise
transferred to another company. Sprint contends that it requires assurance that a new
agreement would be put in place which wouid allbw continuati'on of service. S'print calls
the proposal by CenturyTel a one-sided provision which is patently unfair. CenturyTéI
should not have the absolute right to terminate the interconnection agreement without

assigning the agreement to its successor. Sprint is concerned that it could be placed at

# EGG Order released Aprit 13, 2004, CC Docket 95-118, FCC 94-01 Footnote 49.

Page 25
U-15534



a severe competitive disadvantage in attempting to quickly replace the interconnection
agreement where it would already be offering services. Further, Sprint asserts that it
could be in jeopardy of losing its ability to obtain numbers from the North American
Numbering Plan Administrator (NANPA).

CenturyTel cites six reasons why it believes it should be allowed to preserve its
right to terminate obligations iﬁ the event of a sale or transfer. CenturyTel's six points
are: |

(1} It interferes with a market-based asset sale by encumbering obligations on
the sale or transfer.

(2) it may require a party to assume obligations which the party may not be
capable of implementing.

(3) It would materially devalue its assets through the encumbering of the
obligation.

(4) 1t would create a potential conflict with other interconnection agreements with

an acquirer holding interconnection agreements with Sprint.

(5) It is unnecessary because there are legal and administrative remedies at
Articie 1ll, Sections 32.0 and 40.0 and Section 43.0 which already provide for binding
effect upon successors and assigns.

(8) It is unnecessary because the Commission can require continuity of service
under 47 CFR 51.175.

The Pane! is persuaded by CenturyTel's point's number 1, 5 and 6. CenturyTel's
proposed language at section 2.7 states: |

Termination Upon Sale. Notwithstanding anything to the contrary
contained herein, a Party may terminate this Agreement as fo a specific
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operation area or portion thereof if such Party sells or otherwise transfers

the areas or portion thereof to a non-affiliate. The selling or transferring

Party shall provide the other Party with at |east ninety (90) calendar days'

prior written notice of such termination, which shall be effective on the

date specified in the notice. Notwithstanding termination of this

Agreement as to a specific operating area, this Agreement shall remain in

full force and effect in the remaining operating areas. The parties agree

to abide by any applicable Commission Order regarding such sale or

transfer,

Sprint's proposed language would add near the end of the above guoted portion
of section 2.7:

Except, should CenturyTel sell or trade substantially all the assets in an

exchange or group of exchanges that CenturyTel uses to provide services

under this Agreement, then CenturyTel will assign this Agreement to the

purchasing or acquiring entity for those exchanges/markets where Sprint

is actually interconnecting and providing services.

The Panel is persuaded that CenturyTel has demonstrated sufficient safeguards
in place without Sprint's proposed language to assuage the concerns of Sprint. First,
Section 43.0 already provides that the interconnection agreement is binding on legal
successors and permitied assigns. It succinctly states:

This agreement shal! be binding on and inure to the benefit of the Parties
and their respective legal successors and permitted assigns.

In light of this language, Sprini has failed to sufficiently explain away the
protections afforded here és it relates to its stated concerns. Further, the Panel finds
that the 90 days notice provided by CenturyTel's proposed provision at section 2.7 does
again éfford safeguérds against the concerns expressed by Sprint.

Finally, the F’anel finds that the Ianguage proposed by Sprint, in light of the
above mentioned, safeguards, could present a concern to a potential purchaser which

is unwarranted. There is no reason presented why CenturyTel should not be in a
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‘position of obtaining maximum possible value in the event of a potential sale. The

Panel agrees that Sprint's proposed language could negatively impact such value.

Issue 16: Do terms need to be included when Sprint utilizes indirect
interconnection, and CenturyTel is not provided detailed records, nor
is CenturyTel able to identify and bill calls based upon proper
jurisdiction?

This issue involves the proper amount or type of billing information necessary for
Sprint and CenturyTel fo exchange traffic.

The Panel adopts the position of CenturyTel on Issue 16. Sprint explained that
under Article IV, Section 3.4.4, it will provide all SS7 signaling information, other billing
information where available and conform industry standard biiling formats. That
information may not provide enough billing data for the local exchange company to use.
In a prior Commission case'® it became evident that local exchange companies need
specific types of reports in order to determine the proper jurisdiction and responsibility
for compensation for calls over common frunks versus dedicated trunks. The
information available through SS7 equipment provided by Sprint in this matter does not
persuade the Panel that the information Sprint is proposing to send is adequate. The
Panel agrees that CenturyTel's language is necessary for the benefit of both parties due
to Sprint's choice of using indirect interconnection and therefore havihg multipie

carriers' traffic over the same trunks.

18 \n MPSC Case No. U-14905, there are several commission orders. However, the Panel relies on the
collaborative efforts which resulted in the determination that SS7 signaling information, by itself, was
insufficient for billing purposes.
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CONCLUSION

Having fully considered the submissions of the parties, the Panel recommends

that the Commission approve the decisions contained in this DAP. The Panel further

recommends that the Commission issue an order requiring Sprint and CenturyTel {o

submit for Commission approval an interconnection agreement which conforms to the

above findings.

Issued and Served: June 10, 2008
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- STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

ek sk kK

In the matter of the petition of SPRINT : )
COMMUNICATIONS COMPANY L.P. for arbitration )
pursuant to Section 252(b) of the Telecommunications ) Case No. U-15534
Act of 1996 to establish an interconnection agreement ) ' '
with CenturyTel Midwest — Michigan, Inc. )
' )

At the July 1, 2008 meeting of the Michigan Public Service Commission in Lansing,

Michigan.,
PRESENT Hon Orjiakor N. Isiogu, Chairman
* Hon. Monica Martinez, Commissioner
Hon. Steven A. Transeth, Commissioner
ORDER
Procedural Historv

- On March 27, 2008, Sprint Communications Company L.P. (Sprint) filed a petition requesting
arbitration with CenturyTel Midwest — Michigan, Inc. (CenturyTel) to establish an interconnection
agreement (ICA) See, 47 USC 251, 252; MCL 484.2201; May 18, 2004 order in Case
No. U-13774, and July 16, 1996 order in Case No. U-11134 “The petition identified 15 issues to |
be arbitrated. On March 31, 2008, Daniel E. ‘Nickers on, Jr., Rodney P. Gregg, and Paul D. Negin
were selected for the arbitra_tion panel (panel). ‘

On April 21, 2b08, CeﬁturyTel fileda response, identifying an additional issue. Also on that

date, a protective order was issued.

"The parties stipulated that the request for negotiations was received by CenturyTel on
October 20, 2007.



On April 24" 2008 t]:le panel issued a schédﬁlé for the aﬂ.aitration which prbvidéd ﬂling dates
for Proposed Demsmns of the Arbltratzon Panel (PDAP) and resp ONSEs to PDAPS These were the '
only fﬂmgs requested by the panel .

On April 29, 2008 Sprmt filed a letter requesfmg an oral presentation. B}f letter dated May 2,
2008, the panel denied the request. On May 1, 2008, Sprint filed reply testi_mony and a $et of
discovefy requests. By letier dafed May 5, 2008, the panel advised Sprint tha't,lbecause the
scheduie set by ﬁne panel contained no provision fbr these filings and the panel was in need ofno
| reply evidencc;, these filings w;auld not be considered. On May 12, 2608, Sprint filed an applica- |
tion for lee'we‘ to appeal these two procedural decisions of the panel. On May 27, 2008, CenturyTel
ﬁled a rcsponse to the apphcatwn for leave to appeal | ’

On May 12, 2008 Sprmt and Century’fel ﬁled PDA.PS, and on May 19, 2008 both parties
filed responses. On May 22 2008, CenturyTel ﬁled attachments to its response. On May 23,

2008, Sprint filed a request that the panel dasregard the late-filed attachments.
On June 10, 2008, the panel issued a Declslon of the Arbltranon Panel (DAP) On Jume 20,

2008, both parhes ﬁled objections to the DAP

' TheDAP | ) .
‘The DAP begins with the panel’s decision to reject Century'T el’s late-filed aﬁachments., The
panel notes that Ceﬁtur;fT-eI had indicated that the ﬁﬁng was iatq due to ;‘technical problems,”
Iwithout making any attempt to describe the nature of the technical probléms orto requést an
extension of time from ﬁe panel. After ascertaining that the problems were not associated with
the Commission’s e-filing system, the panel rejected fche gttachments a8 untimely. The Commis-

sion agrees and adopts this finding.
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Of the 16 issues identified in the petition and response, the DAP discusses 12. Issues 3, 9, 11,
and 13 had been settled. The parties later informed the Commission that Issye 12 was also settled.
The DAP retains the original numbering of the issues, and so does this order. The Commission

makes its findings of fact and conclusions of law with respect to each issue seratim.

Issue 1: Arbitration Terms

Issue 1 involves whether commercial arbitration should be provided for in the ICA in cases
where the Commission either lacks or declines jurisdiﬁtion over the dispute. Sprint advocated
terms in the ICA. that would require all disputes t6 be submitted to the Commission or to the
Federal Communications Commission (FCC) (when the Commission lacks or declin;s jurisdic-
tion), unless the parties mutually agree to commercial arbitration. CcnﬁﬁyTel advocated terms
that would allov_v for commercial arbitration whenever t]_ae Commission lacks or declines
jurisdiction,

The panel found in favor of CenturyTel. The 'p'aﬁel found that neither 47 USC 252(3)(5) nor
fhé cases cited by Sprint require that all disputes be submitted to the FCC if the Commission lacks
or declines jurisdiction. The panel found that there is no “absolute” right to seek diépute
resolution from the FCC. Morcover, the ﬁanel pointed out, some ICA disputes fall outside the
jurisdiction of the FCC. The panel noted that arbitration confers the benefits of ﬂexi.bility to select
an expert arbitrator,-.cost savings, and more timely resolution of disputes, The panel recommends
adoption of CenturyTel’s proposed Article IIT, Section 20.3.2, which provides for commercial
arbifration where the Commission lacks or declines jurisdiction, and ﬁn'ther pfov,ides for
reasonable terms and conditions for arbitration,

In its objections, Sprint indicates that the parties agree that most disputes should come before

the Commission, and “both parties seem willing to agree to commercial arbitration in certain
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circumstances.” Spnnt’s obJectmns, p.7 Spnnt argues, however, that it should not be forced into

.commercial arbitration in all disputes that do not come before the Commission, citing 1ts statutory

rights to seek resolution by. the FCC or through appeai. Sprint contends that, und;r

Sect;on 252(e)(5) of the_federal Tclecommunicétions Actof 199;6 (FTA), if the Cormhission

declines jurisdiction then either part} may seek resolpﬁc;n of the dispute bgfore the FCC. 47USC
252(e)(5). . Sprint argues fhat 1t may not be forced tc; waive statutory rights.

CenturyTel also indicates‘ in its objectioné that “The parties genf_:rally agree that disputes
arising under the Intercormection Agreement should be submitted tb this Commission for‘
resolutmn o CentluyTel 8 Ob_] ectmns p. 2. CcnturyTel points out that the FCC does not have
. jurisdiction over all mterconnectlon related dlsputes CenturyTel] argues that commercxal
" arbitration should fill the gap. |

The Commission agrees with the panei that arbitration has many benefits. However, Section
252(e)(5) gf the FTA states “If a State conunissibn_fails‘to act to carry out it; responsibility under
fhis section in any proceeding or oth;ar mattér under this section, then the [FCC] shall issue an
- order preempting the State commission’s jurisd'ict‘ic;n of that prog_eeding ...and sha]l-assume_ l'ﬂ:te
responsibility of the State commission under this section with respect to the p.rcl)ceeding or matter
and'act for the State commission.” 47 USC 252(e)(5). This section requi'res that, where a state
commission fails to act on an arbitration petition, the FCC “shall” act, This section does not apply
to matters jW]:le:re the Commission lacks jurisdiction. In that situation, the ICA language providing
for c_onlamercial grlii‘u.‘atiop is appropriate. However, should it ever occur that the Comrﬁission
declines or simply fails to act in a case where the disputed issue is one that is appropriate for
'arbitration, Section 252(e)(5) mandates that the FCC has jurisdiction, and must act on it. The

.Commission finds that the Ianguage' proposed for Section 20.3.2 of the ICA should be amended to
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indicate this, and to provide for commercial arbitration in situations where the Commission and

the FCC lack jurisdiction, or situations where the parties mutually agreé.

Issue 2: Indemmification Terms

Issue'z involves whether Sprint should be required to-indemnify CenturyTel against claﬁns of
libel, slander, or defamation that arise from content fransmitted by Sprint’s end-users. CenturyTeI
pointed out that Sprint requires sumlar langnage in 1ts tariffs and its ICAs with AT&T afﬁhates
CenturyTel also argued that the language is necessitated by the fact that Sprint plans to offer
wholesale services to third partieé, and Sprint will have the contractual felationsh}ip with its
wholesale customers that will allow Sprint to negotiate ité. own iﬁde-rnxﬁties from those customers.
Sprint argued that the Iénguage was inappmpriate for the ICA.

The panel found in favor'(;f CenturyTel. While the panel did not find that Sprint is obligated
to accept the same language that Sprint itself has required in other ICAs, the panel found that the
language was reasonable and that Sprint had not provideﬂ any valid explanation for why this ICA
should be treated differently from others. The panel also noted that Sprint is in a better position to
obtain indemnities from its customers than CenturyTel is.

Sprint objects, staﬁng, ‘;this situation is siguificantly different.” Sprint’s objections, p. 12.

Cenh:u‘yTel’s objections point out that, in general, the iﬁdemniﬁcation provisions of the ICA
are mutual, aﬁd the or;ly language that pertains cxciusively to Sprint éddresses that company’s
provision of service to wholesale customers, with whom CenturyTel will have no contractual
relationship. | |

_ The Commission agrees with the panel and adopts the language proposed by CenturyTel.
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Issue 4: Points of Interconnection .

Tssue 4 involves whether Sprint may be allowed to establish only one poinf of interconnection

('POI) per local access transport area (LATA) at any technically feasible pomt within the

* incumbent local exchange carriet’s (ILEC) network Sprint asserted that CenturyTel cannot force

Sprmt to estabhsh direct end ofﬁce.trunllcs (DEOT) or mu1t1p1e POIs. Sprint asserted that the
LATA concept applies to Centu;y;fel, because anhny’._Fe»l has not received an exerﬁption asa
rural prowder .. _ | .

CenturyTel argued that the LATA concept does not apply to this case because that concept
was based on the netwqu arrangements of the Belll Operating Compames (BQC), and the network
of 2 small ILEC like itself is not'plgoperly designated a LATA. CenturyTel ‘c'or-x‘tcnded that Sﬁrint is
seeking a connection that is superior to the conne;:’;ion CenturyTel pro?idcs to its own trafﬂc,
contrary to 47 USC 25 1(.0)(2_). CenturyTel ‘asse‘rted that its netwdrl; is geographically limited and
dispersed across a wide area, it does not own transport nebworks between :;11 of its exchanges, and
its networks are not desi@ed and sized for traffic other than exchange access traific.

. The panel agreed with CenturyTel and‘found that the 'LATA concept does not apply to”

mterconnectlon w1th CenturyTel in this matter The panel found that Spnnt is demanding

interconnection that is. supermr to CenturyTel’s, and that would requn‘e CenfuryTel to construct

network trunking arrangements solely for Sprint’s benefit, contrary to the reqmrements of 47 USC
251(c)(2). Consisten"c with prior Commission orders, the panel found that Sprint may either
“gstablish its own trunking between tandenis or, if capac'ity is available for that use, Sprint may
pay [the ILEC] 1o provide the con_uectlons with each tandem.” DAP, p. 12, citing the I anmuary 15,
1997 order in Case No., U-11203, and the October 14, 2004 order in Case No U- 13931 The panel

found that, if no capacity is available, then Sprint has no right to demand trunkmg be provided,
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and that Sprint must make intercormection arrangements with sepérate areas where technieal
considerations require separate trunking. _

In. its objections, Sprint argues that it is only required to éstab]ish one POl per LATA, because
47 CFR 51.305(2)(2) requires an incuﬁbenf: LEC to provide interconnection “at any technically
feasible point within the incumbent LEC’S network.” Purther, Sprint again points out that
CcntmyTel‘ has not applied for a rural exemption from Section 251 of the FTA. Sprint avers that
the panel’s decision conflicts with decisions from the Towa and Indiana commissions on similar
issues. S"print contends that the FCC has made ;10 distinctions between rural cartiers and regional
BOCs, and it is inappropriate for the Commission to do so. Sprint maintains that it is not requiring
a network superior to CeﬁtmyTel’s, because the law only established a ﬂbor'below which the
quality of the interconnection may not go, not a ceiling.

In its 6bj ections, CenturyTel argues that, because it has separate operations rather than a
single, ubiquitous ne_twork, Sprint sinould be reqﬁired to interconnect to CenturyTel’s separate
areas. CenturyTel again points out that, unlike a BOC’s éxpansiv;s aﬁd market dominant network,
it has a geographically limited netw.orlc dispersed over a wide area, and does not own transport
networks between all of its exchanges. CenturyTel points out that it provides local .calling_
transport only within its ILEC network and, in some reéquired expanded local calliﬁg arrangements,
to the edge of its service area. CenturyTel contends that noth?ng in the FTA precludes multiple
POIs or multi.ple trunk groups for the exchange of local traffic with a non-BOC ILEC like itself,

The Commission agrees with the panel and finds in favor of CenturyTel on this iésue. Neither
47 CFR. 51.305(a) nor 47 USC 251(c)(2) reciuire only one POI; they require the proviéion of
interconnection at any technically feasible point in the ILEC’s ﬁetwork, “that is at a level of

quality that is equal to that which the incumbent LEC provides itself.” 47 CFR 51.305(a)(3). That
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| langua,g;e does not preclude muttiple POIs. As Century’l‘el states, it does not own transport
n_.etworks between all of its exchangesj so, for CenturyTel to carry out Sprint’s requeet, it vtroutd be

: required to provide Sprint with Jocal calling transpert ‘superier 1o the levei of qﬁelity it provides for
itself. Whﬂe Sprint may wish to argue that the federal regu.latmn does not preclude an TLEC from |
offenng service to a competitive local gxchange carrier (CLEC) that is superjor to its own semce,

the ILEC is certainly not obligated to do so.

Issue 5: Shared Costs of Interconnection Fae111t1es

' Issue 5 involves whether the parties should share the costs of the interconnection facilities
between their networks based on their respectwe percentages of ongmated tcafﬁc Sprint argued
that both parttes are respons1b1e for the costs of the fac111t1es used for direct interconnection
between their networks, and they should share the costs proportionally based on ea’ch earrier’s
usage Sprint further argued that ﬂns cost is separate from the reciprocal’ cempensatlon arrange-
ments already agreed to, Spnnt asserted that it could de51gnate a “point of presence” in the LATA

- where CenturyTel can hand off traffic instead of having to deliver traffic all the way to Sprint’s
switch.. . | |

CenturyTel atguect that the bill and 'keep arrangements already agreed.to by the parties include -
the costs of transport For the purpose of direet interconnection, and that Sprint is required to pay
t'or the facilities Jtecessary to bring its traffic all the way to CenturyTel’s network.

The panel agreed with Sprint on t]:tis issue. The panel found that, because the direet
interconnection facilities are not a part of either carrier’s network, interconnecting parties must
compensate each other fer dedicated transmission facilities between networks (in addition to
reciprocal compensation); and the eost to deliver the traffic to the network of the other party is to
be paid by the originating carrier (also in addmon to reciproeal compensation). After delivery of
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the traffic to the other party’s ﬁetwork the only charge is the recipro;:al compensation charge, The
panel found that the cost of the dedicated transmission facilities should be bomé by both parties in
proportion to the amount of originating traffic each party transports. Howgver, the panel found
that (as discussed above) Sprint’s POI must beon Ccnﬁ:ryTel’s network.

In its objections, CenturyTel indicates that, in light of the panel’s decision on Issue 4,
“CenturyTel is willing to regard [its] concern[s] as being addressed based on the practical effects
of the resolution of Issue 5 by the Panel as that resolution is currently stated.” CenturyTel’s
objections, p. 14.

| The Commission agrees \_:vith the panel and adopts the finding of the i)anel in favor of Sprint,
with any modification necess_itated by the Commission’s holding on Issue 4 regarding Sprint’s

obligation to establish more than one POL

Issue 6: Rates for Direct Interconnection

Issue 6 invcﬂves the pricing mc;[hod‘ for direct interconnection facilities, Sprin't argued thata
fomard_—lop_l,dng,pricing.méthod is appropriate for determining a reasonable raté fof pricing the
intercoﬁnection facilities 'ﬁrovided to Si)rint by CeﬁturyTel. According to Sprint, to be consistent
with Section 252(d)(1)(A)(I) of the FTA, and to prevent ILECs from inefficiently raising costs to

deter competition, the FCC concluded that ILEC rates for interconnection must be based on

efficient, forward-looking costs. Moreover, Sprint argued that the FCC recognized in § 140 of the

Triennial Review Remand Order (TRRO): that the obligation to provide cost-based
interconnection facilities was not affected by the FCC’s ruling limiting the availability of

unbundled network element (UNE) transj:ort facilities. Sprint concluded therefore that CenturyTel

20rder on Remand, In re Unbundled Access to Network Elements, 20 FCCR. 2533 (2005)
(TRRO).
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is :reqﬁired to provide interconnection facilities-at a rate'dettved from using the total element long
run incremental cost (TELRIC) method. Sprint also contended that the Comnnssmn has not
approved a total service long run 1ncrcmenta1 pricing (TSLRIC) study required under state law.
Thus, Spnnt requested that the Commission adopt its language that would require CenturyTel to
price mterconnechon faclhtles based on the FCC’s gu1del1nes for forward-looking costs.
CenturyTe] argned that it should price any direct mterconnectlon facilities at its infrastate
access tariffs, at rates that are based on cost, are nondtscnmmatory, include a reasonable proﬁt,
and ate otherwise consistent with existing Commission pc-sli'cy. |
The panel found that the ;ﬁCC addressed this issue in the TRRO and found that incumbent
providers are not required to price entrance facitities at ’fELRIC based rates. However, 9 140 of
the TRRO seems to contrz;ldict that finding. The apparént contradiction in the TRRO was
“addressed by U.S. Diétrict Court for the Bastern District of Michigan in Michigan Bell Telephone
Co d/b/a AT&T Michigan v Lark, __ T Supp’ 2d 52007 WL 2868633 (ED MICh Sep 26,
2007). The court ruled that 9 140, which it characterized as an explanatory comment, must be
interpreted so that it is consiétent with the plain meaning of the rule. Therefore, entrance facilities
need not be provided by incumbent carriers to competing carriers at cost-based rates. The panel
poted that it vtzaé aware that Michigan Bell is before the Court of Appeals for the Sixth Circuit and
that the Court of Appeals for the Seventh Circuit had interpreted the iSS‘tJ.é differently. The panel
secommended fhat the Commission direct the parties to include CenturyTel’s proposed rates for
intercon.twctitm. |
In its objections, Sprint argues that the panel erred in recon:tmending mérkpt—based rates for
interconnection. According to Sprint, the panel impropérly applied the Michigan Bell decision,

despite the fact that this decision has been appealed and that Michigan Bell is contrary to Section
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352 of the Michigan Telecommunications Act, MCL 484.2102 ef seg., (MTA). Sprint also argues
that, in light of recent decisions in the Seventh and Eighth Cireuits, Mickig;an Bell is likely to be
overturned by the Sixth Circuit.. Sprint further contends that Michigan Bell is inapplicable because
it concemns an ILEC that operates in areas where there is significant telecommunications
competition. Tn contrast, CenturyTel provides service in Tural areas where thérs is little, if any,
competition. Thﬁs, Sprint asserts that entrance facilities and interconnection services are not
competitively available in CenturyTel's area and that these facilities should therefore be provided

| :.:1t TELRIC rates. ‘

The Commission agrees with Sprint and finds that ﬁe rates for entrance facilities should be
based at TELRIC/TSLRIC rates in the interconnection agreement, with any modifications
necessitated by the Commission’s holding on Issue 14, The Commission is.aware thét the decision
in Michigan Bell has been appealed and that the circuit courts that have consiciered this issue have
tended to support Sprint’s interprefation of Section 252 of the FTA. The Commission further
agrees that CenturyTel’s interpretation is contrary to MCL 484.2352. Accordingly, the Commis-

sion requires that entrance facilities should be provided as part of a Section 251(c)(2) obligation.

Issug 7: Indirect Interconnection Terms

Issue 7 involves whether the ICA shouid contain provisions limiting indirect interconnection.
Sprint argued that the plain language of Section 251(a) establishes that all telecommumnications
carriers have an independent and ongoing obligation to interconnect directly or indirectly with
other telecommiunications carriers. 47 USC 25 i(a). Accoréing to Sprint, CenturyTel cannot
dictate that Sprint intérconncct with it directly, including the requirement to directly interconnect
at a specific volume threshold or when transit charges reach a certain amount. Sprint noted that

other state commissions have recognized the right of a CLEC to choaose indirect interconnection
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without the imposition .of threeholds en tliat right. : Sprint argued that there are Humerous factors -
that affect Whe’rher direcr or irrdirect interconnection is most appropriate rncluding fhe estimated
volume of traffic, the distances between Sorint’s point of presence and the tandem, rhe distzrnee
between Sprint’é point of presence and the end office located in the raté center being served,
whether the ILEC in whose territory Sprint wiehes to compete has a tandem, host office, or remote
office, the availability of facilities, the nelrnrecurring and recurring rates for facilities, and the cost
of transiting through a tandem. _ |

CenturyTel ‘argued that the issue here is the level of traffic exchanged bet\rreen the partles at
which the perties should migrate to direct dedieéted trunking interconnection. CenturyTel
proposed that when traffic levels reach a DS1 'levei Sprint will direeﬂ}} interconnect or estabh'sh
o’rher mutually beneﬁc1a1 arrangements. CenturyTel argued that this approach is reasenable

because it w111 allow Sprmt a “start-up opportumty w1thout having to mcur the expense of direct

trunking and that this approach cannot reasonably be viewed as dictating mterconnection methods

as Sprint claims. CenturyTel further argued that Section 251(a) creates only a general duty to
interconnect and-provides no standards for such cormection. CenturyTel asserted that it has
complied with this duty. In support of its position, CenturyTel cited the FCC’s Atlas decision (/n
the Matter of Total Teleconzmun:fcarions Services, In, and Atlas Telephone Company, Inc v AT&T
Corp, Memoreridurri Opinion and Order, File No. E-97-003, FCC 01-84, released March 13,
2001). |

CenturyTel also argued that mdlrect interconnection is an mfenor form of interconnection
because it requires reliance on 2 tandem operator and because it limits the ab:lrty of the
terminating carrier in the transit arrangement to receive the proper traffic identification informa-

tionlnecessary for rendering bills for the traffic. CenturyTel noted that the existence of a tandem
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arrangemeﬁt undermines the usefulness of the investment in measurement capability made by
CenturyTel.

The panel fo_und that the position advocated by CenturyTel was more reasonable. The panel
observed that its reading of Section 251(a) and A#las indicates that CenturyTel is not required to
provide unrestricted choice of either direct or indirect interconnection. The panel further agreed
with CenturyTel that while indirect intercqnnection is reaéonable when traffic volumes are low,
higher volumes of traffic warrant direct interconnection because of the coﬁcems raised by
CenturyTel.

In its objections, Sprint argues that the plain language of Section 251(a) provides that
. CenturyTel has a duty to intercoi_mect direcily or indirectiy with other telecommunications carriers
and that the language does noi: permit CenturyTel to require that Sprint interconnect divectly at
some specified volume of traffic. Sprint points out that other state commissions recognize the
right of a CLEC to choose indirect interconnection without the imposition of limits. Sprint further
. notes that the FCC found that the choice of interconnection can only be limited by technical or
~_economic factors, Sprint asserts that a.. vari'ety of fagtors influence whether direct or indirect
‘interconnection should be used, thus, it is not possible to identify a particular volume of traffic that
should require direct interconnectioﬁ.

The Commission agrees with the panel’s determination on this issue and adopts the language

proposed by CenturyTel.

Issue 8 Compensation for Transited Trafﬁc

Issuc 8 involves language that would require Sprmt to indemnify CenturyTel when
CenturyTel i is acting as a transit provider, if CenturyTel compensates third partxes for the

termination of Sprint-originated traffic. Sprint argued that it should not be required to reimburse
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| CenturyTel if CenturyTel pays a third party carrier for traff‘ ic that is orlgmated by Sprmt Sprint
claimed that payment of reclprocal compensation for traffic termination is bemeen the ¢arrier that
 originates the traffic and the terminating carrier, and CénturyTel, a5 a transit provider, cannot
place itself in the position of being an mtermedmte broker for these charges.
Sprint asserted that it 1t1d1rect1y interconnects to carriers on a regular basis, and the u‘affic
exchanged between Sprint and these cartiers is genet:ally subject to a bill and keep arrangement,
which is an acceptable compensation arrangement. According to Sprint, CenturyTel would have
no incentive to challenge the rates and accuracy of the bills for such traffic termination stlnce its
intent is to seek ;eimbursement from Sprint for these c_hargés. Sprint asserted that the arrangement |
that CenturyTel proposes could result in Sprint paying termination charges for *m_*etfﬁé that
| otherwise may be subjeqt to a bill and keep atrangement; or Sprint may pay é-tennjnation rate that
is not cost-based. Sprint also argued that Centm‘y’[‘el’s propdsed reimbursement requiremént‘
could result in a cotpensation arrangement that is not “reciptocal” — CenturyTel would collect

. compensation for Sprint’é originlated traffic from Sprint and would ndt collect compensation from
the originating third party for traffic that Sprint términates..

" CenturyTel argued that it seeks language in the ICA. that assures Centurﬂ‘et that it will not
experience adverse economic consequences relatirtg to termination to third party carriers of Sprint-
‘originated traffic. Centurj(‘l‘éi asserted that Sprint’s proposal — to add language to the ICA that
states that CenturyTel has no obligation to pay third party charges for termination of Sprin.t-
originated traffic — provides no protection to CenturyTel because third parties are not bound by the

.. terms of a confract betweext Sprint and CenturyTel. CenturyTel claimed that the language that it

proposes merely confirms Sprint"s obligation to pay third party charges for termination of Sprint
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originated fraffic and requires thaf 'Sprint should provide indemnification to CenturyTel in the
gvent that a third party seeks compensation from CenturyTel.

The panel recommended that the Commiésion adopt CenturyTel’s positio‘n on this issue. The
 panel observed that it is undisputed that the originating carrier is responsible for the traffic that it
sends through the telecommunications network and that the Commission’s December 21, 2006
order in Caée No. U-14905 was controlling on this issue. The panel noted that, like Verizon in
Case No. U-14905, CenfuryTel (actiné, as an intermediate carrier) cquld be found liable for the
calls sent from Sprint through CenturyTel to a mre;l carrier. The panel noted that because indirect
interconnection is used, the possibility of unidentified traffic iﬁcieases and therefore CentﬁryTel
should be protected from the possibili-tj'z of being charged to terminate Sprint’s unidentiﬁed traffic.
The panel further observed that the potential problems identified by Sprinf would only'occur with
unidentified traffic and Sprint should be able to correct the problems with adequate recard
keeping, The pénel found that a more significant problem would arise if the traffic cannot be
identified and the third party charges CenturyTe], when Sprint’s bill and keep agreement will not
cover unidentified minutes. The panel therefore recdmmended that the Comutnission adopt
CenturyTel’s language.

In its objections, Sprint argues that the panel improperly applied the Commission’s decision in
Case No. U-14905. According to Sprirpt, Case No, U-14905 concerned toll traffic énd not local
traffic. Sprint further argues that because CenturyTel has no obligation to pay a third party for
termination of Sprint local traffic, Sprint should not be put in the position of having to reimburse
CenturyTel if CenturyTel chooses to pay charges that it is not required to pay. Sprint maiﬁtains

that because the terminating ILEC has the responsibility to establish reciprocal compensation

—
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arrangéments with the originating carrier, the transifiﬁg i:arﬁer has no threat of liability for which
it needs to be indemnified. _ | 7 |

The Commission agrees with the paﬁel and observes that, absent this language, CenturyTel
could be required under ICAs with other CLECS, to cover the costs of traffic originated by Sprint
~ and transited by CenturyTel. Therefore, the Commission finds that the language propésed by -

CenturyTel should be adopted.

Issue 10: V1rtua1 NXX ‘

: . This issue involves the terms for v1rtua1 NXX (VNXX) that should be inciuded in the ICA.

Sprint proposed 1ncludmg “placeholder” language for treatment of VNXX in the event Sprint
elects touse VNXX in the future. Sprint’s proposed language states that Sprmt is not currently

using VNXX but if Spnnt offers VNXX services in the future Sprmt will notify CenturyTel and
the partws will ne gotzate appropnate terms and rates. Sprmt observed that in prior decisions, the
Commission has found that VNXX (FX service) is subject to reciprocal compensation and has
required the parties to include language consistent with those decisions in the ICA. Slﬁrint
c;)ntended tiaat the removal of all VNXX lan guaée from the proposed ICA would have the

" potential to create ambiguﬁ_&y. To address this concern, Sﬁrint proposed that the JCA should specify
fchat VNXX and FX traffic should be compensated under bill and keep, consistent with local
tréfﬂc. | _ . |

CenturyTel did not dispute that Sprint will not be using utilizing VNXX when it deploys

service in CenturyTel’s afea and CenturyTel indicated that it agreed with Sprint’s proposal to
remove all references to VNXX from the ICA. Ceﬁtury’l“ql further noted that MCL 484,2304

provides ILECs with a statutory option to address VNXX traffic on a retail pricing basis. Because
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CenturyTel has the option to choose how it addresses VINXX fraffic pursuant to tha_*; statute,
Cenm;'yTel does not believe it is necessary to include VINXX terms in the ICA.

The panel agreed with CenturyTel on this issue and noted that Sprint’s proposed language,
which states that VNXX and FX traffic should be compensated under the bill and keep provisions
consistent with local‘trafﬁc, was not consisteﬁt with MCL 484.2304. The panei observed that the
April 24, 2007 order in Case No. U-15280 addressed the jurisdiction of VNXX calls under the
MTA and found that not all calls are to be treated as local as Sprint proposes. The panel therefore
recommended that “Reserved for future use” l‘anguage should be adopted in Article III, Section
2.135 of the ICA and the language m 4.‘2.2.2,_ 422.3,422.4 and 4.2.2.5 should be deleted.

In its objections, Sprint again argues that removal of all language concerning VINXX will
create ambiguity and that therefore i;s proposed language shoul_d be included. In its response,
CenturyTel stated that it had viewed this issue as resolved but that Sprint later changed its position
in ;.'eply testimony that w_a.s rejected by the panel. CenturyTel asserts that Sprint’s revised
language was not discussed between the parties, and Sprint did not p‘rovitie the language to
CenturyTel during the negotiation proce.ss. Thus, ‘CenturyTel maintains that Sprint’s position was
improperly raiseci, and should be rejected for this reason as well.

The Commission agrees with the panel ami adoﬁts its recommendation on this issue. The
previous Commission ordeés on which Sprint relies WBI';: issued before MCL 484.23 64(9) was
amendéd to remove the presumption that all VNXX calls are local. The April 24, 2007 order in
Case No, U-15280 reflects that Section 304(93 of the MTA does not presume that VNXX
calls are local calls, Rather, it permits thé originating ca‘rrier to determine whether VNXX calls are

local or toll in its end user tariffs.
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Issue 14: Proposed Rates
a Non—Recumng Charges (NRCS)

Issue 14 involves prc)posed rates for semces provided under the ICA. The arbitration panel
detenmned that it would break the main-issue into its constituent sublssues for resolutlon
beginning with the NRC rates. . . _

Sprint took the posiﬁon that Cent{zryTel’s rates must be based on TSLRIC and TELﬁIC. In its
view, any cost study vsed tol support the ;ates must be approved by the Commission rather than .
presented in response toa petmon for arbitration, as CenturyTel did in this case. Sprint argued
that the rates at issue should be set at zero until CenturyTel files an appropnate TSLRIC study for
. Commission approval. Sprint stated that it would agree to a retroactive true-up after such a cost
study is-approved. |

For its part, CenturyTe] admitted that it had no approved cost study for its proposed charges,
but explains that its most recent Commission approved cost study did not deirelop costs for these
‘ it_ems. However, CenturyTel claimed that its proposed rates were developed“‘usmg' a TSLR.IC. |
zpproach” that complies w1th federal and state law.

The arbitration panel reasoned that, generally, a carrier should not be permitted to implement ‘
_ rates for 1tems under 47 USC 251 that are not based on an approved cost study Rather, the panel |
concluded a new cost study that includes the missing items would be the appropnate next step, as
the Commission found in its Februéry 21, 2006 order in Case No. U-14678. However, the panel
found that Sprint’s proposal to set CenturyTel’s NRC rates at zero pending a final order in a new
cost case would not be reasonable, Rather, the panel recommended that the Commission approve
the rates proposed by CenturyTel. The panel reasoned that CenturyTel could adopt the approved

cost study for AT&T Michigan or Verizon North Incorporated as its own, as permitted by
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MCL 484.23 04(14)‘. If it did s.o, the non-recurring rates would be higher ﬂJaﬁ CenturyTel’s -
' probosed rates in this case. Therefore, the panel concluded that CenturyTel’s proposed rates were
reasonable.

The panel cietermined that no true-up should be necessary. It reasoned that the Commission’s
decision in Case No. U-14678 dictated that rates employed in the interim should treated as
permanent for the period ending when the Commission issues a decision in the new cost case,
because the Commission would be approving the rates for interim use in this order. Therefore, the
rates charged would be approved when they are c]_:arged.

Sprint objects and argues that the panel recommended adoption of rates that do ﬁot comply
with the FTA. Tt argues that rates for 47 USC 25 1-relatéd services should be priced consistent
with the pricing method set out in 47 USC 252(d). Those rates mﬁst be just and.reasonable, based
on coét, and non-discriminatory. They may ix.wlude a reasonable profit. Sprint noted that the -
panel determined that Centurﬂ‘éll’s proposed rates were not compliant with the FTA, which
requires TELRIC-based rates, or state law, which requi:res TSLRIC-based rates. Yet, Si)ﬁnt
argues, the panel adolvated those non compliant rates b;‘l an inteﬁﬁ basis, without providing for a
true~up once a cost case has been filed and resolved.

Sprint goes on o say that CenturyTel has rot met its burden to demonstrate that its NRCs
meet the standards of federal or state Jaw. Sprint points out that the Commission has declined to

. approve new cost studies that provide only a partial picture, and has required cost study applicants
to submit comprehensive costs. Moreover, Sprint argues, there has been nb record develope'd
relative to the proposed rates, and no opporrunitj to challenge the calculations or methods used to

determine these rates. Sprint argues here, as it did before the panel, that because no approved cost
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st.rldy"s':upport'S'these [ON-recurTing olrarges, they must be set at zero pending a Commission order
establishing toe relevant costs. | | .

| ~ Sprint goes on to state that if the Commission adoprs the panel’s recomroendation; it should
‘Tequire 4 cost case filing and provide for a true-up at the conclusion of tﬁe cost case. This would
_ make the rates interim and oomphant with the FCC’s rule, 47 CFR 51 715({1) |

Sprmt argues that, contrary {0 the panel’s discussion, the test for Iawful rates is not feasonable-
ness; rather ﬂ_le question to be answered is whether the rates are set at TELRIC/TSLRIC, as
demonstrated by an approved cost study. As to a true-up, Sprint argues that thereisa omcial
difference between Case No. U- _14678 arld the oresent one. It argoeé that in Case No. U-14673,
there was an approved cost study upon which the proposed rates had oeen set. The cost sfudy was
merely outdated. Inthe present case, there is no cost study supporting the rates proposed by |
CenturyTel -

The Comrrrlsswn is persuaded that the panel’s determination must be modified. The
Commission has consistently determined that ILLECs may not impose charges for items under 47
USC 251 for whlch no approved cost study exists. Consistent with that posmon, the Comrmssmn
finds that Cenmry’l"el may not be permitted to oharge its proposed rates as pennanent rates not
supported by an approved- cost study. The fact that the proposed rates are lower than those that |
Centnry'i'el ‘could use if it adopted another oarrier’s cost study is irrelevant. There isno approved
cost study for these elements at this time. Moreover there is no indication that all of CenturyTel’s
rates would be higher if it adopted another corap any s cost study. A carrier is not permitted to.do
cost studies in piecemeal fashion, and the Commission wﬂl not permit rates that presume adoption

of only a portion of another company’s cost study.
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That being saiﬁ, the Commission finds that the proposed rates may be charged as interim rates,
with a true-up after the Commission approves a new cost study for CenturyTel. CenturyTel has -
the statutory option of either filing a new cost study or adopting the whole cost study. of either
carrier that provides basié local eﬁchauge service to more than 250,000 end-users in this state.
MCL 484.2304(14). The Commission finds that CenturyTel shoql'd have 30 days from the date of
this order to determine which of these two options it desires anci to notify the Commission of its
choice. If it determines to adopt the cost study of another t.:arricr, it shall file its notice to do so in
this case, along with the rates that will be implemented in is ifiterconnection agreements. If
CenturyTel determines that it will file a cost study of its own, it must do so within 90 days o;f the
date of this order in a new docket. In either event, CenturyTel will implement its disputed
proposed NRC rates as interim ratés, with a true-up to be concluded within 90 days of a final
Commission order approving its cost study, whether that study is adopted from the apﬁroved study
of another carrier or approved after completion of a eost case.

b. Local Number Poﬁabiﬁty (LNP) Charges

Sprint argued that there should be no service order charges associated with LNP. Rather,
Sprint asserted, CenturyTel should recover its costs for LNP through an end-user surcharge as
tequired by the FCC. Bven if a service order charge is found appropriate, Sprint argued, it has the
same problem as the proposed rates for non—recurriné charges; there is no supi)ortmg cost study for
the amount proposed by CenturyTel. |

Concerning proposed rates for LNP, CenturyTel argued that service order charges ate
appropriate to recover the costs of processing the order and not the porting of the number. It
asserted that these costs would not arise aﬁsent an order from another carrier, which renders them

unrecoverable through an end-user surcharge, which it asserted is consistent with FCC rules.
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- The paﬁcl reasoned that the F'CC has found i;hat carriers may charge fees on LNP orders if

| they are standard fees charged for services not related to the provmmn of number portablllty I‘c
went on to say that to the extent that CenturyTeI proposed to implement a standard service order
charge that applies to alI CLEC service orders, including LNP, and the underlying cost would not
arise absent a CLEC order, the charge is permissible under the FCC’s rules. Despite there being
no cost study supporting this charge, the panel reasoned thaf Ceni'ury’rel should be permittéd to
charéc its iaroposéd rate becausé it would not be appro.prigte fofthe compény to receive nothing
for its service until arate is set.

Sprint objects and argues that carrier costs di.fectly related to the provision of number
poi'tabilify are'to be charged to the end;uscr. Thosé costs include: “querying of calls and the
porting of télephone numbers from ohe carrier to another.”

| The Commission finds that withouf an approved cost study to support these charges, it is mlat

poséible to assess whether théy are permissible under the FCC’s rules. At this junchire, the
. Commission finds that CenturyTel should not be permitted to impdse the proposed charges

pending c_omllaletion‘of the cost case referenced above. The Commission finds that the interim rate
- should be set at zero. At the conclusion of the cost casé, the true-up proceeding may include these
chargeg. |
" ¢. Subsequent Service Order Charge

Sprint argued that there should be no subsequent service 6rde¥ charges. CenturyTel argued

tﬁat Sprint @s'inconect in its intetpretation. It argjued that subsequent service order charges do not

apply to porting requests, but, rather, other service orders.
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The panel found that the portioﬁ of the agreeménf cited by Sprint applies to LNP only. The
panel recommended that CenturyTel be permitted to include charges for subsequent service orders
on non~LNP orders in the agreement as warranted. |

Sprint objects_and states that it is willing to accept forward-looking TELRIC/TSLRIC
compliant rates, but argues that subsequent service orders on norn-LNP orders are not permitted
under FCC rules and should not be imposed by the Commission.

Sprint’s objection to the charges as being unsupported by a cost study remains. That portion
of the objecﬁog is addressed by the Commission’s eatlier determination that CenturyTel must seek
approval of a new cost study before it Iﬁay iinplément, on a permanent basis, the charges it seeks
to impose here.

Sprint states that “subsequent service order charges on non-LNP orders are not permitted
under FCC rules and should not be iml;ose'd by the Commission.” It cites no authority for that
position. Therefore, the Comumission concludes that CenturyTel should be permitted to implement
its proposed charges, pending a true-up proceeding within 90 days of a Commission order

approving a new cost study.

Issue 15: Territory Sales and Contract Termination

Issue 15 involves terms r€lating fo the sale or transfer of CenturyTel exchanges. Sprint -
proposed that CenturyTel should be prohibited from terminating the ICA for any exchange that it
might sell or otherwise transfer to another company. Sprint argued that it should be assured that a
new agreement would be in place to allow continuation of service, Sprint further argued that -
CenturyTel should not have the right to terminate the ICA without assigning the agreement to its

successor. Otherwise, Sprint argued, it could be ata seﬁer_e disadvantage in quickly replacing the
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ICA. if CenturyTel ;sold a porﬁdn of me cbmpany that operates in an area in which épriﬁt offers
service. . | | " |
CcnturyTE:l argued that it should be permitted to preserve the right to terminate qbligations

: pndér fhe agreement in the eveﬁt of a sale or transfer for the following reasons: ‘(1) restriction
would impair a market-based asset salé_ with obligations on sale or transfer; (2)a pﬁrchasing party
may not be capable of implementing obligations that it is forced to assurme; (3) rcshjc’;ion would
lower the value of lthe assets; (4) restriction would potentiaily create a conflict with other ICAs in

which an acquirer holds interconnection agreements with Spn'ﬁﬁ (5) other sections of the ICA
provide‘ for bmdmg effect on suctessors and assigns; and (6) the Commission can require
continuity of service ﬁnder 47 CFR 51. 175. |

The panel found CenturyTel’s reasons 1, 5, and 6 persuasive, and recommended that the

| Commission adopt CenturyTel’s position on tﬁs issue. ‘In the panel’s ﬁew, the agreeinent

provides sufﬁéie'nt safegﬁards without Sprint;s propésed language. The panel noted that Section

. 43.0 provides that the ICA is binding én‘legal.successors and permittéci assigns. Based on that
language, the panel found that Sprint fai]ed to explain how its concerns would not be met with the
prétectidns afforded in Section 43. Moreover, the panel detérmined_ that the 90-day notice
required by Section 2.7 for any sale of a portion of an area to a non affiliate would be sufficient to

| meet'Sprint’é concerns. Tﬂe panel found that adding Sprint’s prbposéd languaée Would be
unnecessary given the otht.sr,safeguards in place.. o

Sprint objects and argues that 90 daj/s woul& not be sufficient for it to negotiate an‘

interconnection agreemént, with a different carrier. In fact, Sprint ‘argties, it would not even be
enough time for Sprint to file an atbitration proceeding to obtain an interconnection agreement.

Sprint argues that its proposed language would protect the continuation of service to existing end
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user customers. It argues that in a bilateral contract, one party shpuld not be permitted an absolute
right to terminate without the agreement allowing for it to be assigned to a successor.

Sprint further argues that CenturyTel overreaches in its argument that the assignment language
proposed by Sprint wi[i hamper future transactions. Tt argues that having the acquiring party in an
asset sale also acquire responsibility for contracts entered into by the acquired party is common.

‘In Sprint’s view, all customers are advantaged by having no interruptions in service. ‘Sprint states
that Centurﬂ‘el’-s ésséts will not be devalued by the 1aﬁguage sought by Sprint.

Sprint argues that the language of Section 43 works in tandem with Section 2.7, but does not
replace it. It argues that CenturyTel’s language would disqualify the purchasing company as an
assign because the agreement would be terminated in CenturyTel’s proposed languagé. Sprint
asserts that legal uncertainties arise that are unnecessary if the agreement is clear on assignment.

Sprint further argues that a purchasing party’s ob]iga‘tion to comply with applicable law does
not remedy the assignment issue. Tt says that there is no guarantee tha_t the service-affecting issues
will not arise during the time it takes to negdtiate an arbifration agreement with a new carrier.

Finally, Sprint argues, there is no good reason to force Sprint to accept interim arrangements
ordered by the Commission upon a salé, when Sprint alfeady has an interconnection agreement in
place that is approved by the Commission. Further, Sprint argues, the interim arrangement

" requirement does not apply if there is an existing interconnection arrangement.

A review of the arguments that the paﬁel found persuasive leads the Commission to conclude
that the panel’s recommendation should not be adopted. The panel relied upon CenturyTel’s
arguments that adopting Sprint’s proposed language: (1) would interfere witha market-based
asset sale by encumbering obligations on the sale or transfer; (5) would conilict with Article ITI,

Sections 32.0, 40.0, and 43.0, which already provide for binding effect upen successors and
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sSSigns; and (6) is unrtecessarjr because the Commission can requiré continuity of set\{tce.undsr A7
CFR 51.715. S | -
.Section 43.0 protrides, “This'agteerhent shall bs bindiiig on and inure to the benefit of the
Parties and fheir i:espective legal successors and peml.ittéd'assigns.”' The fact thatthere is 2 |
provision for “legal successors and taermitted assigns” does not r-éally address the issues raised by
- Sprint. If CenhnyTel sells off an area in which Sprmt prowdes service, the purchaser is not
necessaniy 4 SUCCESSOT O assigrn, since Sectmn 2.7 prowdes that the ICA is terminated as to those
areas sold. There would be no contract to assign at that point. ThlS also may affect the :
Comtmssmn s ability to order continuation of service under 47 CFR 51.715. In the Commission’s
E v1ew, 90 days notice is not sufficient to ensure that Sprint can negotlate anew ICA: with the
' purchasmg carrier for the affected area.

The Comtmssmn is not persuaded by the argued effect on the price for which CenturyTel may
be able to sell pieces of ifs company The panel noted that it believed that Sprint’s proposed
language “could negatively impact” the price. In the Commission’s view, it is common for a
purcltastng eﬁtity to take on the responsibilities of providing service under existing contracts. The -
et‘fect on a potential sale should not be significant in view of the substantial benefits accruing to
CenturyTel by virtue of the ICA. Moreover, the Comnﬁssipn is not persuaded that a contract,
which, by its terms, is in effect for two years will have a significant impact on the .valtie of
-CenturyTel’s assets |

The Commission is more persuaded by Sprmt’s arguments that the time pr ov1ded by the 90
days’ notice will not be sufficient for Sprint to negotiate an agreement with a carrier that has no

duty to move any more swiftly than the federal act requires. A petition for arbitration canhot be
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filed until at least 135 days after the first request for negotiation with the carrier. 47 USC232.

The Commission therefore adopts the language proposed by Sprint for Article TIT, Section 2.7.

Issue 16: Billing Records

Issue 16 involves ICA terms relatipg to billing fo1; indirect interconnection. Sprint ﬁroposed
language that would permit it to provide SS7 signaling information, other billing information when
available, and conform to industry standard billing formats. CenturyTel took the pdsition that the
information proposed by Sprint might not be suﬂibiént to permit bilii:ng. The parel adopted
CenturyTel’s position on this issue, relying on the collaborative results in Case No. U-14905, in
which the parties determined that SS7 information, by itself, is insufficient for billing purposes,
particularly when there are many carriers using a single trunk or when Sprint connects indirectly
with CenturyTel.

Sprint objects and argues tha}t the panel erred in requiring Sprint to provide percentage local
usage (PLUj factors for the exchange of traffic delivered over an indirect interconnection where a
third party provides transit service. Sprint notes that CenturyTel claimed it would be unable to
identify and bill Sprint originated traffic in such an arrangement. Sprint cites Article 1V, Section
3.3.1.4 and 4.5.2.2 and Aticle VII D (pricing) as the disputed provisions for this issue.

The Commission is not persuaded that the panel’s determination must be reversed. It has been
apparent to the Commission that, particularly with small ILECs, there is a problem identifying
traffic for billing that is transited by a third party. The result is “phantom traffic” that is not
identifiable and is therefore not b,illéble. CenturyTel is 2 small company and represents that it
currently does not ha{re the ability to identify traffic with SS7 signaling alone. CenturyTel argued

that to require it to purchase a new program and a billing system to go along with it would be
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tantamount to réquiring it to build a better network and provide service to Sprint superior to that

which it provides itself. The panel’s recommendation is adopted.

Application for Leave to Appeal

Sprint requests leave to appeal the pa;uél’s decisions to deny the company’s request for live
.presentations and discovery, and to reject Sprint’s filing of réply evidence. Spriht a'rgﬁes that both
requeéts were prompted by CenturyTel’s raising of 2 new issue In its response (Issué 16), aﬂd the
fact that the response contained CenturyTel’s first pro.polsal for pficing of various interconnection
elements. .Sprint asserts that the panel’s decisioﬁs violate Sprint’s due process rights and Section

72(3) of the Admmmtratlve Procedures Act (APA), MCL 24. 272(3), which govems the
opportunity for argument in contested cases, Sprint argues that 47 USC 252(d)(1) and
47 CFR 51.505 (€)(2) require that Sprint be given an opportunity to comment on CenturyTel’s
response. Sprint contends, furthet, that MCR 3.602{D) requires that a hearing Be held in an
arbitration. Sprint argues that the Commission will be in violation of 47 USC 252(d)(2) and 47
CFR 51.705, and will have faﬂcd in its statutory duty to establish rates for transport and termina-
tion of traffic, if the Commission decides this case Wn‘hout a hearing and consideration of rebuttal
evidence. Sprint emphasizes the complex nature of the issues in this pro ceeding, and the need for
expert testimony in order to ensure that the “pgncl tnderstands the key points.” Apﬁlication, p. 6.
| Sprint points out that, under federal law, if a state comrmnission establishes ra;ces in accordance
with a cost study under 47 CFR 51.505 anci 51.511, then the TLEC has the burden of proving to the
| ~ commission that its proposed rates are forward~lookmg and meet the requirements of the FCC’
pncmg rules. 47 USC 252(d)(1); 47 CFR 51 505(3) FCC rules require that a cost study be made
part of the factual record in a proceeding where rates are disputed, and notice and opportumty for
comment on the cost study must be provided. 47 CFR 51.505(e)(2). Sprint asserts that, because
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CenturyTel only provided the cost study as part of 1ts responsive testimony, there has been no
opportunity for appropriate development (;f the factual record on the proposed rates, Sprint argues
that the panel’s failure to .allow Sprint to test the information in the cost study through rebuttal
evidence, discovery, and‘live presentations will result in a violation of these requirements.

Sprint urges the Commission to consider its a;rbitration procedures on a case-by-case basis.
Sprint further contends that judicial review of the Commission’s decision to allow diiscovery 111
arbitration progeedings at the discretion of the arbitration panel would probably result in
'inva]idaﬁbﬁ-of the Commission’s arbitration procedures, because the procedures should have been
promuigated through rulemaking, -

In response, CenturyTel argues that the Commission has adopted geﬁeral arbitration proce-
dures that grant discreﬁon to the arbitration panel to establish what information is necessary for
reéolution of the arbi&aﬁon. May 18, 2604 order in Case No. U-13774, and July 16, 1996 order in
Case No. U-11134, .In this procceding the panel made no provision for discolvery, rebuttal
testimony, or live presentations.

CenturyTel contends that Sprint’s application for leave to appeal is_ in essence a request to turn
this arbitration into a contested case — a position that the Commission has repeatedly rejected.
CenturyTel points out that each lega;l authority cited by Sprint is inapplicable to the arbitration
process. CenturyTel further points out that Sprint’s objection to the way in which the Cor'xﬁnission
adopted its arbitration procedures is untimely and inappropriate to the instant proceeding.

CenturyTel argues that Sprint apparently desires to perform a cost study analysis, in order to
turn this case into a cost proceeding. CenturyTel points out that this is not a cost proceeding, but
rather an interconnection arinitration. CenturyTel notes that the Commission has previously held

that it will not review cost studies in an arbitration proceeding. February 21, 2006 order in Case
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Nos. U-14678/ 14781, p. 18. CenturyTel notes that tﬁé Coramission’s use of baseB'aH-st}rle arbitra-
tion focuses the panel’s attentibn on the relative meits of the contractuel ‘lang'uage' preéentéd by.
the parties, not on fact-ﬂndmg or cred1b111ty issues. |

. Finally, CenmryTeI argues that the application for Ieave to appeal does notmeet the standards
required for approval. '

Sprint reiterated its arguments in its June 20 obj g-ctions' :

Section 252 of the FTA sets out the ﬁrocedures for negotiation, arbitration, and approval of
ICAs. 47 USC 252. 1t delegates to staf.c commissions the auﬂiority to arbitrate ICAS Section.
25203)(4) provides thf;,t state commissions, in deciding interconnection arbitrations, shall co-nsider
the issues contained “in the petition and in the i‘a.spoi:.lge.” 47 USC 252(b)(4)(A). The entire

proceeding (including time for negotiations) must be coinpleted in nine months. 47 USC

- 252(b){4)(C). The state commission may set its own procedures, may rely on ény information -

necessary for résolving the issues presented in the petition and the response, and “may proceed on

 the basis of the best information available to it from whetever source derived.” 47 USC

252(b)(4)B). 7

Iz the July 16, 1996 order in ?as‘e No. U-11134, the Commission set arbitration procedures.
These procedures require the parties to include all information upon which they intend‘to rely in
the petition and_the response. There is no right to conduct discovér}}; although parties may requeét
that the panel order the production of additional information. Id., p. 2. Questioning is done by the
peinel. The procced'ing is not a contested case, but is “designed to inform the panel.” Id. This .
procedure was reaffirmed in, inter alia, thé September 23, 1996 order in Case No. U;11134, the

May 18, 2004 order in Case No. U-13774, and the February 21, 2006 order in Case
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Nos. U-14678/14781. 'Thus, the contested case procedures requested by Spﬁnt have been rejected
by the Commission several times.

The Commislsio_n is required by Section 252 to consider issueg presenteq in the respon'se.

47 USC 252(b)(4)(A). The Commission’s approved arbitration procedures gran;: discretion to the
panel to determine whether live presentations ‘and discovery are warranted. In this matter, the
panel determined that there was sufﬁcient‘informatioq in the record to allow the panél toreach a
resolution, and the panel so informed Sprint.

The Commission has determined that an arbitration is not a contested case within the meaning
of the APA, and there is no right to dliSt.:overy, evidentiary hearings, or cross-examination.
September 23,- 1996 order in Case No. U-11134, p. 3. Arbitration procedures set by the Commis-
sion are designed to ensure that the arbitration panel has sufﬁqiqnt information to reach a reasoned
decision; The panel is in the best position to determine what infénnation it needs.. 74., pp. 4-5.
The Commission has noted the extremely short time period al}o‘Wed by Section 252 for_tﬁe conclu-

sion of interconnection arbitrations, thus making contested case procedures such as discovery and

" cross-examination unwofkable. February 21, 2006 order in Case Nos.U-14678/14781, p. 17. The

Cormﬁssion has also keld that interconmection arbitrations are not cost cases, and are not the
appropriate forum for dnalysis of the cost study. Id., p. 18. See, Issue 14 discussién, SUpreL.
CenturyTel is correct that each legal authority cited by Sprint in support of its application is
inapposite. Section 72 of the APA, MCL 24,272, applies to contested cases. MCR 3.602(D)
applies to state court arbitration (under MCL 600.5001-600.5035). Section 252 of the FTA |
contains no right to discovery, live presentations; or rebuttal evidence. Fiﬁally, 47 CER 51.705
and 51.501 et seq. are rules governing cost based pﬁciné of network elements, that are applicable’

to cost cases, not interconnection arbitrations.

Page 31
U-15534



Rule 337(2) ‘of the Commission’s Rules of Practice and Procedure, 1999 AC R 460.17337,
establishes the standards for reviewing applications for leave to appeal “Not every apphcatlon
merits immediate review. An appellant must establish one of the following cond1t10ns before the
Commission will grant review:

1. A decision on the rulmg before subrmssmn of the full case to the Commis- .
sion for final decision will materially advance a timely resolution of the
proceedmg
2. A decision on the ruling before submission of the full case to the Commis-
sion for final decision will prevent substantial harm to the appellant or the .
public-at-large.
The Comnussmn finds that Sprint’s application does not meet the sta.ndards of Ritle 337(2). The

arguments contamed in the apphcahon du'ectly conflict with a 51gmﬁcant amount of Commlssmn

precedent, and rely on inapplicable legal authorn’:y. The application has no mer_lt, and therefore a

decision on the application will not materially advance this proceeding or prevent substantial harm

to anyone, The Commission denies Sprint’s appliéation for leave to appeal.

TI—[EREFORE IT IS ORDERED that;

A, Wlthm 30 days of the date of this order, CenturyTel Midwest — M1ch1gan Inc., shall notify
the Commissiou as to whether it will adopt another carrier’s approved cost study under
MCL 484.2304(14) or wil} submit a cost study of its éwn for approval. If Cenmry'_I‘ellMidwest -
Michigan, Inc., determines that 1t will adopt an approved cost study of anothe;" ‘carrier, it shall file
in this docket the required notice ﬁlong with the rates that will be implementéd-in its intercon-
nection agrecments. If CenturyTel Miciwest - Michigan, Inc., determines that it will submit a cost

study of its own for approval, it shall file its cost study in a new docket within 90 days of the date

" ofthis order.
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B. Within 90 day's'of a Commission ozﬁ'e_r approving a cost study for CenturyTel Midwest -
Michigan, Inc., there shall b.e a tme-ﬁp of interim iariées established in this order with the prices
resulting from the new cost study. Shbuld either party dispute thé correctness of the true-up, that
~ party may file an application in a sep-arate dotcket requesting Commission resolution of the
differences.

C. Sprint Commuﬁications Company L.P. and CenturyTe] Midwest ~ Michigan,‘ Inc. shall,
within 30 days of the date of this order, submit to the Commission an executed interéonnectic)n
agreement that conforms fo this order.

D. The application for leave to appeal filed by Sprint Communications Company L.P, is

- denied.
The Commission reserves jurisdiction and may issue further orders as necessary.

Any party aggrieved by this order may file an action in the appro;;riatc federal District Court
pursuant to 47 USC 252()(6). '

MICHIGAN PUBLIC SERVICE COMMISSION

Orjiakor N, Isiogu, Chairman

By its action‘of July 1, 2008. Monica Martinez, Commissioner
Mary Jo Kunkle, Executive Secretary Steven A. Transeth, Commissioner
Page 33

U-15534



EXHIBIT C



I the

WUnited States Court of Appeals
For the Sebenth Cireuit

Nos. 07-3557 & 07-3683

ILLINOIS BELL TELEPHONE COMPANY,
Plaintiff-Appellant,
Cross-Appellee,

CHARLES E. BOX, et al., Commissioners
of the Illinois Commerce Commission,

Defendants-Appellees,
Cross-Appellants,
and

ACCESS ONE, INC., et al.,

Intervening Defendants-Appellees.

Appeals from the United States District Court for the
Northern District of Illinois, Eastern Division.
No. 06 C 3550—Virginia M. Kendall, Judge.

ARGUED MAY 6, 2008—DECIDED MAY 23, 2008

Before EASTERBROOK, Chief Judge, and WOOD and
TINDER, Circuit Judges.



2 Nos. 07-3557 & 07-3683

EASTERBROOK, Chief Judge. The Telecommunications Act
of 1996 directs established local phone companies—
successors to the Bell Operating Companies that were
subsidiaries of AT&T before its breakup in 1983—to lease
parts of their networks to rivals on an & la carte basis.
47 U.5.C. §251(c)(3). Particular circuits or services, called
unbundled network elements, must be furnished at a
price, and under conditions, specified by the Federal
Communications Commission. Its method of setting the
price, called TELRIC (for total element long-run incre-
mental cost), was approved by Verizon Communications
Inc. v. ECC, 535 U.S. 467 (2002). That decision disap-
proved some of the FCC’s views about which elements
must be made available, however, and many questions
remained open until the FCC’s regulations in the wake of
its third Triennial Review were approved by the D.C.
Circuit. Covad Communications Co. v. FCC, 450 F.3d 528
(D.C. Cir. 2006). '

Today’s case poses two questions about incumbents’
obligations under the FCC’s regulations. The first is
whether these firms, called ILECs (for incumbent local
exchange carriers), must allow their rivals, called CLECs
(for competitive local exchange carriers), to use “entrance
facilities” at TELRIC prices for interconnection (that is,
transferring voice and data traffic from a CLEC’s network
to the ILEC’s, and the reverse). The second is whether
ILECs must lease fiber-optic circuits to deliver voice and
data services to the CLECs’ business customers. The 1996
Act provides that, when phone companies cannot agree
on the answer to questions such as these, state public-
utility commissions may decide. 47 U.S.C. §252(b). The
statute misleadingly calls this process “arbitration,” but
it bears none of the features—such as voluntary consent,
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a privately chosen adjudicator, and finality—that marks
normal arbitration. See generally AT&T Communications of
Illinois, Inc. v. llinois Bell Telephone Co., 349 F.3d 402 (7th
Cir. 2003); Mpower Communications Corp. v. Illinois Bell
Telephone Co., 457 F.3d 625 (7th Cir. 2006). The state com-~
mission’s decisions don’t implement private agreements;
they subject unwilling ILECs to public commands.

The Ilinois Commerce Commission concluded that
INinois Bell, the ILEC in northern Illinois—which does
business as AT&T following a series of corporate transac-
tions that need not be recounted—must allow CLECs to
use entrance facilities at TELRIC prices. It also concluded
that AT&T must allow the CLECs to use its fiber-optic
loops, except for service to “mass-market customers.” The
1996 Act allows such decisions by state agencies fo be
reviewed by federal courts. See Verizon Maryland Inc. .
Public Service Commission of Maryland, 535 U.S. 635 (2002).
The district judge concluded that the state commission
was right about entrance facilities and wrong about fiber-
optic loops. See 2007 U.S. Dist. LEXIS 70551 (N.D. IiL.
Sept. 21,2007). AT&T has appealed on the entrance-facility
issue; the commission has appealed on the local-loops
issue.

An “entrance facility” is a connection between a
switch maintained by an ILEC and a switch maintained
by a CLEC. In other words, it is a means of transferring
traffic from one carrier’s network to another. The con-
nection may be by copper cable, fiber-optic cable, or radio-
frequency link. The connection may be long or short;
multiple carriers’ switches may even be in the same
building (this is known as co-location). ILECs built en-
trance facilities to comply with their obligation to inter-
change traffic among networks. 47 U.S.C. §251(c)(2). Once



4 Nos. 07-3557 & 07-3683

the links between ILECs and CLECs networks existed,
CLECs began to use them to transport traffic from the
customers of one CLEC to the customers of another, using
the ILEC’s circuits as intermediaries. A given CLEC also
might route traffic among its own customers over the
ILEC’s network. Using an entrance facility to move voice
or data traffic among CLEC customers has come fo be
known as “backhauling,” though again the nomenclature
is misleading: intra-CLEC traffic is related only loosely
to loading freight on a truck, train, or boat at its destina-
tion for delivery to the vehicle’s point of origin.

In the third Triennial Review Remand Order, the FCC
concluded that CLECs do not need entrance facilities for
backhauling and should build their own equipment for
handling CLEC-to~CLEC traffic. ILECs need not pro-
vide unbundled network elements to CLECs that can
serve customers without “impairment” through their
own network elements. 47 U.S.C. §251(d)(2)(B). ("Impair-
ment” is a complex concept that need not be expli-
cated here.) No one contests the FCC’s conclusion in
this litigation.

What then of the original (and principal) use of an
entrance facility: linking networks to allow CLEC-to-ILEC
traffic (and ILEC-to-CLEC traffic)? The FCC stated.:

[Olur finding of non-impairment with respect to
entrance facilities does not alter the right of
[CLECs] to obtain interconnection facilities pursu-
ant to section 251{(c){2) for the transmission and
routing of telephone exchange service and ex-
change access service. Thus, [CLECs] will have
access to these facilities at cosi-based rates to
the extent that they require them to interconnect
with the [ILEC’s] network.
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Triennial Review Remand Order at J140. The state com-
mission relied on this passage when ordering AT&T to
make entrance facilities available at TELRIC prices to
CLECs for interconnection.

AT&T protests that this nullifies the FCC’s order. What's
the point of specifying that CLECs cannot demand access
to entrance facilities as unbundled network elements,
AT&T inquires, if state commissions can turn around and
require the same access at the same price anyway? The
answer, as the district court observed, is that CLECs do
not enjoy the “same” access to entrance facilities under
the state commission’s decision as they did before the
FCC’s order. Until then CLECs could use entrance
facilities for both interconnection and backhauling.
Under the state’s order, CLECs use entrance facilities
exclusively for interconnection, just as the FCC said in
q140. The state commission tells us that ILECs can
detect and block any attempted use of an entrance
facility for backhauling. (Every carrier, ILEC or CLEC,
must be able to determine the traffic’s destination in
order to route it accurately.)

Section 251(c)(2) allows a CLEC to interconnect at any
technologically feasible place. An entrance facility, de-
signed for the very purpose of linking two carriers’ net-
works, meets the requirement of feasibility, so a CLEC is
entitled to hand off traffic to an ILEC at any entrance
facility. The real dispute is not whether entrance facilities
will be used for interconnection, but how much the ILEC
can charge. Apparenily AT&T has filed tariffs for the
use of entrance facilities as interconnection gateways,
and the tariffs specify prices exceeding the fee calcu-
lated according to TELRIC. AT&T wants to be able to
charge the tariff price. Whether it can do sois not related to
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the scope of an ILEC’s obligations under §251(c)(3) to
furnish unbundled network elements.

What the FCC said in 7140 is that ILECs must allow
use of entrance facilities for interconnection at “cost-
based rates”. TELRIC is a cost-based rate, though not the
only one. We asked at oral argument whether anything
in the 1996 Act or the FCC’s regulations prohibits a
state commission from using TELRIC to tell ILECs what
they may charge for interconnection. Counsel for AT&T
allowed that the state commission could do this. Well,
that is effectively what the state commission has done.
Instead of suspending AT&T’s tariff for interconnec-
tion services and ordering a rate reduction, the state
commission has reached the same result by an “arbitra-
tion” under the 1996 Act. If there is any objection to this
procedure, it must rest on state rather than federal law.
Whether the state commission has followed the require-
ments that Illincis imposes for overriding a utility’s
published tariff is of no consequence in this federal suit.
It is enough for us to conclude that federal law permits a
state agency to use the TELRIC method to regulate the
price for the interconnection services that an ILEC must
furnish under §251{c){2).

On to optical fiber. The CLECs want, and the state
commission ordered AT&T to provide, local loops that
include optical fiber. A “local loop” is the set of wires and
routing facilities needed to transmit a signal between a
switch and a customer’s premises. New entrants find
local loops the most valuable unbundled network ele-
menis, because the switch-to-customer connection is the
most costly to build from scratch. (A belief that the
local loop was a natural monopoly was a principal rea-
son for regulating the Bell Operating Companies in the
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first place.) Regulations implementing the 1996 Act re-
quire ILECs such as AT&T to supply CLECs with local
loops based on copper wire. More recently both JLECs
and CLECs have added circuits based on optical fiber,
which is cheaper than copper wire and can carry more
traffic. Telecom firms may build new loops entirely from
fiber; these are called “fiber to the home” or FITTH
(whether “home” is a residence or an office}. More com-
monly optical fiber is used to connect a switch to a junc-
tion near a home or office, and wire installed long ago
carries the signal into the customer’s premises; these
loops are called “fiber to the curb” or FTTC. Finally, there
are hybrid loops “composed of both fiber optic cable,
usually in the feeder plant, and copper wire or cable”.
47 C.F.R. §51.319(a)(2).

Federal regulations provide that ILECs need not pro-
vide optical loops to rival carriers, and, although hybrid
loops must be supplied as unbundled network elements,
the incumbents are entitled to restrict the use to which
these may be put. 47 C.F.R. §51.319(a)(2), (3). The FCC
found that CLECs’ access to ILECs’ loops based on tradi-
tional copper wire means that they are not “impaired” by
lack of access to ILECs’ loops based on optical fiber.
Carriers are building new circuits using optical fiber; the
FCC concluded that CLECs, no less than the ILECs,
can and should do this for themselves. As long as CLECs
rely on network elements supplied by ILECs, real com-
petition is hampered; the ILECs’ facilities continue to be
monopolies and require regulation. See Graeme Guthrie,

. Regulating Infrastructure: The Impact on Risk and Invest-

ment, 44 J. Econ. Literature 925 (2006). One goal of the
1996 Acts’ “impairment” clauses is to wean CLECs from
reliance on unbundled network elements so that fully
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competitive landline networks will be built, now that
there is widespread agreement that local service is no
longer a natural monopoly.

The state commission understood the FCC'’s regulation -
as limited to “mass-market customers” (which the
state commission defined as those that use fewer than
4 phone circuits) and directed AT&T to furnish optical
and hybrid local loops between central offices and all
other customers to its rivals as unbundled network ele-
ments. The district court set this portion of the state
commission’s order aside, and sensibly.

Although the parties spend a good deal of time debating
what the FCC “intended” by its regulation, it is enough
to implement what the FCC said. The regulation as writ-
ten is unqualified. It says that ILECs need not furnish
optical-fiber local loops as unbundled network elements
and may restrict the use to which CLECs put hybrid
loops. Nothing turns on the customer’s identity or the
number of phone lines a given customer uses. Access to
copper-based loops is available for all customers; that’s
why the FCC concluded that access to optical loops is not
required to avoid impairment.

Commentary in the Triennial Review Order shows that
the regulations mean what they say. The FCC wrote that,
“in light of a competitive landscape in which [CLECs] are
leading the deployment of [fiber to the home], removing
unbundling obligations on [fiber to the home] loops
will promote their deployment of the network infrastruc-
ture necessary to provide broadband services to the mass
market.” Order at 1278. It added: “though our loop
unbundling analysis focuses upon the customer classes
most likely to be served by a specific type of loop, the
unbundling rules we adopt apply with equal force to
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every customer served by that loop type.” Id. at 197
n.623. And it drove the point home at 210: “while we
adopt loop unbundling rules specific to each loop type,
our unbundling obligations and limitations for such
loops do not vary based on the customer to be served.” The
state commission’s order, which does make the obliga-
tion “vary based on the customer to be served”, is pre-
empted by the FCC's rules. '

One final issue requires brief treatment. The district
court implemented its decision by issuing an injunction.
The state commission does not dispute the order’s ade-
quacy under Fed. R. Civ. P. 65(d) but does say that the
district court should have used a kinder, gentler, remedy,
such as a declaratory judgment. Perhaps this would be
right—if this suit were an action for review of admin-
istrative action after the fashion of the Administrative
Procedure Act. The 1996 Act authorizes judicial review
of state agencies’ decisions along the APA’s lines. 47
U.S.C. §252(e)(6). But state agencies objected, saying that
direct review would impinge on their sovereignty. The
Supreme Court finessed that question in Verizon Maryland
by holding that, whether or not §252(e)(6) properly autho-
rizes suits against states or state agencies in their own
names, state commissions’” decisions may be re-
viewed indirectly in suits against commissioners, in
their official capacity.

In other words, the Court concluded, Ex parte Young,
209 U.S. 123 (1908), comes to much the same end as
§252(e)(6). Two things distinguish suits under Ex parte
Young from direct review. First, the state and ifs agency
are not named parties to the suit. Second, to ensure that
the state is nonetheless bound by the decision, an injunc-
tion issues against state actors in their official capacities.
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Verizon Maryland treated injunctions as the normal out-
come of such proceedings, and declaratory judgments as
permissible (but not required) supplements. 535 U.5. at
645-48. The state commission’s members do not tell us
why the court should proceed otherwise today; indeed,
their brief does not even cite Verizon Maryland.

Nlinois is free to waive its sovereign immunity and
consent to litigation under §252(e}(6). If it does so, and
the state (or its agency) becomes a formal party, then a
district court should enter the same sort of judgment
that would be appropriate in cases against federal
agencies under the APA. As long as a state insists that the
approach of Ex parte Young be used, however, an injunc-
tion is the normal remedy.

AFFIRMED

USCA-D2-C-D072—5-23-08
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Before BYE, RILEY, and BENTON,' Circuit Judges.

BYE, Circuit Judge.

Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (SBC), attempted to
negotiate interconnection agreements with several competitors (Competing Local
Exchange Carriers (CLEC)) asrequired by the Telecommunications Act of 1996, Pub.
L.No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 47 U.S.C.).
When those negotiations failed, the dispute was submitted to arbitration as provided
for under the Act and the resulting arbitrator's decision was adopted by the Missouri
Public Service Commission (MPSC). SBC petitioned the district court® for review,
arguing the MPSC exceeded its authority by ordering SBC to allow CLECs broader
access to its facilities network than mandated by the Act. SBC also argued the MPSC
erred in ordering it to provide CLECs access to entrance facilities at cost. The district
court found the MPSC exceeded its authority when it decided issues relating to which
network facilities SBC was required to make available to CLECs. The district court

'Tudge Duane Benton recused himself from further participation in this case
following oral argument and did not participate in the decision. Pursuant to 8th Cir.
R. 47E, the two remaining judges on the panel have decided the case.

2The Honorable Charles A. Shaw, United States District Judge for the Eastern
District of Missouri.
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affirmed the MPSC's decision setting the rate SBC could charge CLECs for entrance
facilities needed for interconnection, On appeal, the MPSC and various CLECs argue
the district court erred in concluding the MPSC exceeded its authority. In. its cross-
appeal, SBC argues the district court erred in setting the rate it could charge for access
to entrance facilities. We affirm.

For years, local telephone service was provided by companies holding
monopolies which were subject to regulation by local governments. In passing the
Telecommunications Act of 1996, Congress chose to encourage competition among
telephone service providers and to impose greater federal regulation. The Actrequires
existing telephone companies, which previously held monopolies (Incumbent Local
Exchange Carriers (ILEC)), to make their local facilities or networks available to
newcomers — CLECs — for a fee, if the CLEC's ability to provide service was
"impaired" without access. This appeal focuses on two sections of the Act which
implemented these requirements — 47 U.S.C. §§ 251 and 271.

Under § 251, all ILECs are required to negotiate interconnection agreements
with impaired CLECs and to lease certain of their network facilities at cost-based rates
known as "total element long-run incremental cost" (TELRIC). If an agreement
cannot be negotiated, the Act requires unresolved § 251 disputes be submitted to
arbitration. Section 251 compliance, including the arbitration. process, is subject to
oversight by state public service commissions.

Prior to 2005, the Federal Communications Commission (FCC) took the
position ILECs were required under § 251 to make all basic elements of their local
networks (Unbundled Network Elements-Platform (UNE or UNE-Platform)) available
to CLECs at TELRIC rates. Courts reviewing the FCC's orders, however, disagreed
when the practice caused the competition pendulum to swing too far in favor of
CLECs. See, e.g., AT&T Corp. v. Towa Utils. Bd., 525 U.S. 366, 390 (1999) ("[I]f
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Congress had wanted to give blanket access to incumbents' networks on a basis as
unrestricted as the scheme the Commission has come up with . .. . It would simply
have said . . . whatever requested element can be provided must be provided."); U.S.
Telecom Ass'n v. FCC, 290 F.3d 415, 424 (D.C. Cir. 2002) ("If parties who have not
shared the risks are able to come in as equal partners on the successes, and avoid

payment for the losers, the incentive to invest plainly declines."); Verizon New
England, Inc. v. Maine Pub. Utils. Comm', 509 F.3d 1, 9 (1st Cir. 2007) (" [M]aking
a monopolist share . . . 'essential facilities' can promote competition; but it can also
retard investment, handicap competition detrimentally, and discourage alternative
means of achieving the same result that could conceivably enhance competition
...."). In 2005, the FCC issued its Triennial Review Remand Order (TRRO), which
no longer required ILECs to make all elements of their local networks available under
§ 251 at TELRIC rates. See Order on Remand, In the Matter of Unbundled Access
to Network Elements, Review of the Section 251 Unbundling Obligations of

Incumbent I .ocal Exchange Carriers, 20 F.C.C.R. 2533 (2005).

The TRRO also concluded CLECs were no longer impaired with respect to
"entrance facilities" and ILECs were not required to provide such facilities as UNEs
at TELRIC rates. An entrance facility is a connection between a switch maintained
by an ILEC and a switch maintained by a CLEC. It is a means of transferring traffic

- from one carrier's network to another's, and facilitates an ILEC's obligation under the
Acttointerchange traffic among networks. CLECs also use entrance facilities to route
customer traffic between a CLEC's customer and the CLEC's switch — a practice
known as "backhauling." When used to transfer traffic from one network to another,

~ entrance facilities are used for interconnection purposes. When used for backhauling,
they are not used for interconnection. The TRRO found CLECs did not need entrance
facilities for backhauling CLEC to CLEC traffic. Conversely, the TRRO reiterated
that TLECs are required to provide entrance facilities at TELRIC rates under
§ 251(c)(2) if necessary for interconnection purposes.



In addition to § 251, which applies to all ILECs, § 271 imposes additional
requirements on ILECs previously part of the Bell network (Bell Operating
Companies (BOC)). Under § 271, BOCs wishing to enter the long-distance market
must demonstrate they have, in addition to complying with § 251, made additional
network facilities listed in a "competitive checklist" available to CI.LECs. Unlike
§ 251, the language of § 271 expressly states § 271 compliance is determined by the
FCC.

Priorto 2005, § 271 compliance was not a contentious issue because the FCC's
interpretation of § 251 required ILECs to provide § 271 network facilities as part of
the § 251 agreements. It did not matter whether states had authority to force ILECs
to comply with § 271, because they could order the same level of compliance by
enforcing § 251. After the FCC issued its 2005 TRRO reducing the number of
network facilities ILECs were required to make available, states and CLECs began
exploring whether ILECs could be required to provide the same network facilities, i.e.,
the UNE-Platform, by enforcing the competitive checklist requirements of § 271.
That brings us to the primary issue in this case — the authority of states to enforce
§271.

After the Act was passed, SBC negotiated § 251 agreements with various
CLECs and complied with the additional requirements of § 271. As SBC and the
CLECs were in the process of renegotiating their § 251 agreements, the FCC issued
its 2005 TRRO reducing the number of network facilities ILECs were required to
make available. As a result, SBC refused to offer its UNE-Platform, leading to an
impasse in § 251 negotiations. SBC took the position it no longer had to offer the full
UNE-Platform at TELRIC rates. The CLECs contended, even though the § 251
requirements had changed, SBC could be required to make the same network facilities
available under § 271.

SBC and the CLECs were unable to reach an agreement and the dispute was
submitted to arbitration. The arbitrator, while recognizing he had no authority under
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§ 251 to order SBC to make the disputed network facilities available, ordered them
to be provided under § 271. Despite language in § 271 granting the FCC exclusive
authority over § 271 disputes, the arbitrator held the states have implied authority to
ensure ILECs comply with § 271. The arbitrator also held SBC was required to make
its entrance facilities available to CLECs for interconnection purposes at TELRIC
rates. The MPSC adopted the arbitrator's order. SBC appealed to the district court
arguing the MPSC exceeded its authority when it ordered SBC to provide the disputed
network facilities under § 271.

The district court affirmed in part, and reversed in part. It held the MPSC
exceeded its authority by ordering the disputed network facilities provided under
§ 271, but affirmed the MPSC's decision seiting the rate SBC could charge for
entrance facilities needed for interconnection. On appeal, the MPSC and CLECs
argue the structure of the Act implies Congress granted the states implicit authority
to enforce § 271. SBC argues the FCC —not the states — has sole authority to enforce
§ 271. Inits cross-appeal, SBC argues the Act no longer requires it to make entrance
facilities available at TELRIC rates. Alternatively, assuming it must provide access
for interconnection purposes, SBC argues the MPSC erred in finding the CLECs were
using the entrance facilities for interconnection, and not backhauling.

I

‘We review the MPSC's interpretation and application of federal law de novo
and will set aside its findings of fact only if they are arbitrary and capricious. WWC
License, L.1.C. v. Boyle, 459 F.3d 880, 889-90 (8th Cir. 2006). The parties agree this
appeal involves the interpretation and application of federal law and de novo review
applies.

The MPSC and CLECs concede the states have no authority to enforce § 271.
- Nonetheless, they contend Congress granted implicit authority by virtue of how the
Act is structured. They argue the Act requires ILECs to enter into § 251 agreements
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with CLECs and those agreements are subject to mandatory state approval. They
further argue ILECs seeking § 271 approval must, as a precondition, demonstrate they
have obtained state approval of their § 251 agreements. Thus, a state can defeat an
ILEC's attempt to win § 271 approval by withholding § 251 approval. They contend
this ability to hamstring an ILEC's attempt to obtain § 271 approval means Congress
intended to grant the states implicit authority to enforce § 271.

Sections 251-52 provide for a dual federal-state regime: the FCC
determines what UNE elements must be provided and sets pricing
policy; state commissions oversee the adoption of agreements . . .
providing such UNEs to competitors at prices based on those principles.
47 U.S.C. § 252(a), (b), (e), (f). Disputes as to the adoption of the
agreements submitted to state commissions go to federal, rather than
state, court for review, id. § 252(e), although implementation 1ssues may
arise in state proceedings. In short, the states have a major role under
these sections.

Verizon New England, Inc., 509 F.3d at 7.

Conversely, the plain language of § 271 makes clear states have no authority
to interpret or enforce the obligations of § 271. Section 271 contemplates two
administrative determinations and Congress assigned both to the FCC. First,a BOC
seeking § 271 approval must "apply to the Commission" — the FCC — and "the
Commission" "shall issue a written determination approving or denying the
authorization requested" after "[t]he Commission" determines whether the specified
criteria, including the competitive checklist, are satisfied. § 271(d)(1), (3);
271(c)(2)(B).

Second, the FCC must address any enforcement issues. "The Commission shall
establish procedures for the review of complaints" alleging a BOC is not complying
with § 271; "the Commission shall act on such [a] complaint within 90 days"; and "the
Commission may" take action to enforce the requirements of § 271 if "the
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Commission determines" a BOCisnotin compliance with its obligations under § 271.
§ 271(d)(6).

Unlike the authority granted states under § 251, Congress only gave states an
advisory role at the application stage of the § 271 process. The FCC is to "consult
with the State commission of any State that is the subject of" a § 271 application.
before the FCC rules on the application. § 271(d)(2)(B). The FCC need not "give the
State commissions' views any particular weight," SBC Commc'ns Inc. v. FCC, 138
F.3d 410, 416 (D.C. Cir. 1998). Moreover, Congress did not grant states even an
advisory role in addressing post-approval compliance issues. § 271(d)(6). "[Alny
complaint by [a CLEC] that [a BOC's] failure to provide [a certain form of network
access] will violate § 271 is an issue for the FCC, not for [a state commission]." Dieca
Commc'ns, Inc. v. Florida Pub. Serv. Comm'n, 447 F. Supp. 2d 1281, 1286 (N.D. Fla.
2006); see BellSouth Telecomms., Inc. v. Mississippi Pub. Serv. Comm'n, 368 F.
Supp. 2d 557, 566 (S.D. Miss. 2005). A state's role under § 271 is "limited" to
"issuing a recommendation” regarding a § 271 application, and a state commission

may not "parlay [its] limited role" into the authority to impose substantive
requirements exclusively the prerogative of the FCC. Indiana Bell Tel. Co. v. Indiana
Util. Regulatory Comm'n, 359 F.3d 493, 497 (7th Cir. 2004).

"The contrast [between the language in §§ 251, 252, and 271] confirms that
when Congress envisaged state commission power to implement the statute, it knew
how to provide for it." Verizon New England, Inc., 509 F.3d at 7. Accordingly, we

join those federal courts which have concluded the FCC has exclusive jurisdiction
over § 271. See, e.g., Id. at 7-8 (noting the majority of federal courts and state public
service commissions treat § 271 as within the exclusive authority of the FCC); Indiana
Bell Tel. Co., 359 F.3d at 495 ("The Act reserves to the FCC the authority to decide
whether to grant a section 271 application.").
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III

In its cross-appeal, SBC argues the district court erred in affirming the MPSC's
order holding CLECs are entitled to access SBC's entrance facilities for
interconnection purposes at TELRIC rates. SBC argues the order conflicts with FCC
rulings holding CLECs are no longer impaired with respect to entrance facilities and
not entitled to them as UNEs.

The MPSC acknowledged the FCC's ruling stating CLECs are not entitled to
entrance facilities as UNEs, but required SBC to allow access pursuant to § 251(c)(2),
which requires ILECs to provide interconnection to CLECs. The District Court
concluded the MPSC's order correctly implemented the FCC's rulings. Further, it
rejected SBC's argument the FCC only requires an ILEC to allow CLECs to
interconnect with its network but does not require it to lease the interconnection
facilities themselves.

The FCC has held CLECs are not impaired without access to entrance facilities
and are not entitled to entrance facilities as UNEs under § 251(c)(3). The FCC's
finding of non-impairment does not, however, alter the right of CLECs to obtain
interconnection facilities pursuant to § 251(c)(2) for transmission and routing of
telephone exchange service and exchange access service, i.e., CLEC to ILEC and
ILEC to CLEC traffic. The FCC determined when a CLEC uses enfrance facilities to
carry traffic to and from its own end users, i.e., backhauling or CLEC to CLEC, the
CLEC is not entitled to obtain entrance facilities as UNEs at TELRIC rates. If a
CLEC needs entrance facilities to interconnect with an ILEC's network, it has the right
to obtain such facilities from the ILEC. Thus, CLECs must be provided access at
TELRIC rates if necessary to interconnect with the ILEC's network. See Illinois Bell
Tel. Co. v. Box, Nos. 07-3557, 07-3683, 2008 WL 2151573, at 2-3 (7th Cir. May 23,
2008).
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Additionally, "interconnection" means the physical linking of two networks for
the mutual exchange of traffic. The term "interconnect" refers to "facilities and
equipment,' not to the provision of any service." AT&T Corp. v. ECC, 317 F.3d 227,
234-35 (D.C. Cir. 2003) (interpreting the term interconnect in § 251(a)(1)); see
Competitive Telecomms Ass'n v. FCC, 117 F.3d 1068, 1072 (8th Cir. 1997) (stating
interconnection as used in § 251(c)(2) means "a physical link between the equipment
of the carrier seeking interconnection and the LEC's network.").

The MPSC found, and the district court agreed, the entrance facilities requested
by the CLECs would be used solely for interconnection purposes within the meaning
of § 251(c)(2). Nothing in the record suggests the finding was arbitrary or capricious.
Further, the district court correctly concluded SBC was required to provide a physical
link to CLECs for access to its entrance facilities as necessary for interconnection at
TELRIC rates.

IV

The judgment of the district court is affirmed.
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