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1	 BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

2

3

4 In the Matter of

5 THE PUBLIC UTILITY COMMISSION
OF OREGON,

6

UM 1355

PACIFICORP'S MOTION TO FILE
ADDITIONAL TESTIMONY

Investigation into Forecasting Forced
Outa•e Rates for Electric Generatin•Units.7

8

9	 Pursuant to Administrative Law Judge ("AU") Allan Arlow's Ruling on January 22,

10 2010, PacifiCorp dlbla Pacific Power ("PacifiCorp" or the "Company") submits this Motion to

11	 File Additional Testimony to the Public Utility Commission of Oregon ("Commission").

12	 PacifiCorp requests the right to file additional testimony in this docket to address new factual

13	 issues raised for the first time by the Commission in its October 7, 2009, Notice of Intent to

14	 Modify Stipulations and Establish Rate Calculation ("Notice"). The testimony will address

15 issues that the Company's witnesses were unable to address in prior testimony. PacifiCorp

16 proposes to file its additional testimony 45 days from the date of the Commission's order

17	 permitting this testimony.

18	 1. BACKGROUND

19	 The Commission opened this docket to establish a methodology for forecasting forced

20	 outage rates for electric generating plants.

21	 On January 30, 2009, ALI Arlow adopted an Issues List that defined the scope of this

22 proceeding and governed the subsequent testimony filed by the parties. See Ruling (Jan.30,

23 2009). The parties filed opening and reply testimony on April 7, 2009, and May 13, 2009,

24 respectively. The Commission then convened a workshop on May 28, 2009. After the

25	 workshop, PacifiCorp, Staff of the Public Utility Commission ("Staff'), the Citizens' Utility Board

26
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1	 ("CUB"), and the Industrial Customers of Northwest Utilities ("1CNU") reached a settlement

2 that resolved most of the issues in the case as to PacifiCorp.

3	 During the May 28th workshop several new issues were raised by the parties. Thus,

4	 PacifiCorp requested the opportunity to file additional testimony to address these new issues.

5 Staff, ICNU, and CUB all objected to allowing any additional evidence. Nonetheless, the AU

6 allowed PacifiCorp to file supplemental testimony, subject to limitations proposed by the other

7 parties. See Prehearing Conference Report (July 6, 2009).

8	 PacifiCorp filed its supplemental testimony on July 24, 2009. Staff, ICNU and CUB

9 did not file supplemental testimony, although they were not precluded from doing so. Staff

10 and ICNU, however, did file reply testimony on August 13, 2009, eight days before the

11	 hearing. See Notice of Hearing (Aug.10, 2009). Although their testimony was supposed to

12	 respond to PacifiCorp's July 24 th supplemental testimony, Staff included extensive new

13 analysis and ICNU included an entirely new and novel collar proposal. Under the terms of the

14 July 6, 2009, Prehearing Conference, PacifiCorp had no opportunity to file responsive

15	 testimony.

16	 Because PacifiCorp had only eight days before hearing to analyze the new issues

17 raised in the Staff and ICNU "reply" testimony, the Company agreed to waive cross-

18 examination in exchange for additional time for discovery. See Ruling (Aug. 20, 2009).

19	 PacifiCorp objected to both the Staff and ICNU proposals and the parties briefed

20 these issues to the Commission, filing opening briefs on September 16, 2009, and reply briefs

21	 on September 24, 2009. in PacifiCorp's opening brief, it specifically objected to the ICNU new

22	 proposal as late-filed and insufficiently developed in the record and noted that ICNU's

23	 presentation of its new proposal in its reply testimony effectively precluded other parties from

24 responding to it. See PacifiCorp's Opening Brief at 2 (Sept. 16, 2009).

25	 On October 7, 2009, All Arlow issued a Notice of Intent to Modify Stipulations and

26	 Establish Rate Calculation ("Notice") finding that the Partial Stipulation was reasonable and in
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1	 the public interest with the exception of the fact the parties did not agree upon a methodology

2 to exclude extreme events. The Commission presented a new benchmark using NERC data

3 to identify extreme outages, but replacing these outliers with "the mean annual FOR from the

4 unit's entire historical data" Although the new benchmark has elements of both the Staff and

5 ICNU proposals, the proposed approach is not one that was previously examined or analyzed

	

6	 by the parties in their written testimony. In addition, the Commission also included a new

7 provision to address the exclusion and replacement of imprudent outages, an approach raised

	

8	 for the first time in the Notice.

	

9	 On October 19, 2009, PacifiCorp filed its Rejection of Proposed Addition to Partial

	

10	 Stipulation and Request for Additional Proceedings. In that filing, PacifiCorp rejected the

	

11	 Commission's proposed addition to its Partial Stipulation, requested that the Commission

	

12	 adopt the Partial Stipulation as originally filed, and requested additional proceedings to allow

13 the parties to submit testimony on the Commission's proposed collar mechanism and the

	

14	 additional issues raised in the Notice,

	

15	 On December 7, 2009, the Commission issued Order No. 09-479. The Commission

16 ordered the All to convene a procedural conference to establish procedures to allow parties

17 to file additional testimony related to the collar mechanism and the treatment of imprudent

18 outages if the testimony addressed new facts in dispute that witnesses had been previously

	

19	 unable to address.

	

20	 On January 7, 2010, the All convened a prehearing conference to establish a

	

21	 procedural schedule pursuant to Order No. 09-479. The parties were unable to agree on the

22 schedule to allow parties to submit additional testimony. Thus, ALJ Arlow issued his January

	

23	 22, 2010, Ruling allowing any party to file a motion "seeking the right to file additional

24 testimony with respect to new issues of fact arising subsequent to the submission of reply and

25 supplemental testimony."

26
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1	 IL	 DISCUSSION

	2	 A.	 New Facts Which PacifiCorp Will Establish in Additional Testimony

	3	 In the interest of developing a full and complete record in this docket and allowing the

4 Company to respond to new issues raised by the Commission, the Company requests the

	

5	 right to file testimony in this case. Based upon the Company's preliminary analysis, the

6 Company's testimony will establish the following new facts:

	

7	 • The Commission's proposed collar could produce anomalous results for

	

8	 PacifiCorp, disallowing significant forced outage-related costs for PacifiCorp even

	

9	 though its overall fleet performance is better than that of its comparable NERC peer

	

10	 group.

	

11	 • The Commission's proposed collar could encourage PacifiCorp to operate its fleet

	

12	 to decrease forced outage costs even if this reduces overall efficiency and increases

	

13	 overall NPC. This outcome could be prevented by modifying the Commission's

	

14	 proposed collar to apply only if the equivalent availability factor of the Company's

	

15	 thermal generation fleet falls below NERC averages.

	

16	 • The Commission's proposed collar will not more accurately forecast PacifiCorp's

	

17	 forced outage rates, which is the underlying purpose of the proposal. In some units,

	

18	 application of the Commission's proposed collar could produce higher forced outage

	

19	 rates. In other units, application of the Commission's proposed collar could produce

	

20	 lower forced outage rates. The combined use of NERC benchmarks and life-of-unit

	

21	 averages produces arbitrary and unpredictable forced outage rates.

	

22	 • The Commission's proposed collar would be more consistent and fair if, instead of

	

23	 using the unit's historical average forced outage rate as the replacement value, it used

	

24	 the 90th and 10th percentiles of the unit's historical forced outage rate.

	

25	 • Replacement of annual outage data when an imprudent outage of any length is

	

26	 found within the year will lead to anomalous results when otherwise normal outage
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1	 rates are excluded from the forecast. This results in a less accurate forced outage

	

2	 rate.

	

3	 • Consistent replacement of actual operating data with an historical average, as will

	

4	 occur when an imprudent outage of any length is found, will skew the future averages

	

5	 to the current historical average. This will cause the outage forecast to become less

	

6	 accurate and forces the outage rate further from the four-year rolling average the

	

7	 Commission has used since 1984.

	

8	 • Anomalous results could be minimized if the Commission's proposed treatment of

	

9	 imprudent outages in forecasting forced outage rates applied only to major outages

	

10	 which exceed a specified length (i.e. 28 days).

	

11	 B.	 The Commission Should Permit PacifiCorp to File Additional Testimony.

	12	 The Commission should permit PacifiCorp to file additional testimony establishing the

13 facts listed above. PacifiCorp has not previously addressed any of these points in its

14 testimony in this docket. PacifiCorp's supplemental testimony addressed Staff's proposed

15 collar mechanism, as refined and explained in the Commission workshop. PacifiCorp's

16 supplemental testimony did not address the use of historical average outage rates as the

	

17	 replacement value in a collar mechanism, which is the primary topic PacifiCorp proposes to

18 address in its additional testimony. The Company did not do so because this was not an

19 issue in the docket until October 7, 2009, when the Commission proposed a collar mechanism

20 incorporating this approach. Nor did PacifiCorp address how a year with an imprudent outage

	

21	 should be handled in a collar mechanism. Because no party had proposed using life-of-unit

22 averages or special treatment of years with imprudent outages in the collar mechanism at the

23 time PacifiCorp filed its supplemental testimony, PacifiCorp could not have addressed these

	

24	 issues in its supplemental testimony.

	

25	 Staff, CUB, and ICNU all objected to PacifiCorp's request to file supplemental

26 testimony and insisted that the scope of the testimony be limited. In response, the ALJ set an
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1	 expedited schedule and a page limit for the testimony. In this context, it is clear that

	

2	 PacifiCorp's supplemental testimony was limited to the issues that parties had raised to date.

	

3	 It is not credible to assert that PacifiCorp could have anticipated and addressed in its

4 supplemental testimony proposals that no party had yet made in the docket.

	

5	 ICNU and CUB have argued that because the Commission's proposed collar is a

6 hybrid of Staff's proposal and ICNU's proposal, there are no new issues of fact raised by the

7 October 7 th Notice.' PacifiCorp's proposed testimony, however, makes clear that there are a

8 number of important, new factual issues on which the Commission currently has no

9 evidentiary record.

	

10	 Additionally, it is inaccurate to assert that the Commission's proposed collar is a

	

11	 combination of the Staff and ICNU proposals. The Commission's proposed collar uses life-of-

12 plant average combined with a NERC benchmark, whereas ICNU's collar proposed use of a

13 twenty-year average both to exclude extreme outages and to determine the replacement

14 value, In any event, because ICNU's proposal was raised after the Company filed its

15 supplemental testimony, the Company never had an opportunity to file testimony on its

	

16	 proposal. 2

17	 1 ICNU and CUB also argue that Paoli'Corp has already had six different opportunities to develop
the record in this case. This reference is not clear, because PacifiCorp has filed only direct, reply and

18 supplemental testimony to date. ICNU and CUB also fail to note that the Company's prior testimony was
all filed before ICNU proposed its collar mechanism and before the Commission's October 7, 2010 Notice.

19 In any event, ICNU had the opportunity to present its collar mechanism in direct, reply or supplemental
testimony and yet chose to wait until its final round of testimony to do so. ICNU's presentation of a new

20 proposal in its reply to PacifiCorp's supplemental testimony has contributed to the current deficiencies in

21 
the record in this case.

2 ICNU and CUB now argue that PacifiCorp in fact had an opportunity to respond to ICNU's reply
22 testimony because it could have cross-examined ICNU's witnesses or requested the right to file additional

testimony, as it is doing here. See Letter from ICNU and CUB to AU Arlow at 2 (Jan. 19, 2010). ICNU
23 and CUB do not deny that ICNU's testimony presented a new proposal and new issues of fact to which

the Company has not responded. Rather, they assert that cross-examination is a reasonable substitute
24 for responsive testimony. The Commission's order, however, states that the Company has the right to file

testimony to address new issues of fact to which the Company's witnesses were unable to respond.
25 Cross-examination is not an opportunity for the Company's witnesses to address the new issues of fact

which were raised in the ICNU testimony.
26
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1	 This docket presents very complex issues. For PacifiCorp, it requires analyzing life-of-

2 unit historical forced outage rates for its 26 thermal generating units and comparing many

3 competing methodologies to determine the financial impact of each proposal, the policy

4 consequences of each proposal, and the ability of each proposal to accurately forecast outage

5 rates. The Commission should not limit the record when the stakes are so significant and the

6 issues so complex.

	

7	 It is Commission policy to allow parties the opportunity to respond to evidence

8 presented by other parties. See Re Internal Operating Guidelines for the Public Utility

9 Commission of Oregon, Docket UM 1016, Order No. 01-253 at 7 (Mar. 26, 2001) ("All parties

	

10	 are given an opportunity to present their evidence and all other parties are given an

	

11	 opportunity to respond to that evidence."). Moreover, the Oregon Administrative Procedures

12 Act requires the full development of the record prior to decision. See e.g. ORS 183.482(8)(c)

13 (Commission orders must be supported by substantial evidence in the record). The

	

14	 Commission should allow additional testimony to ensure that its final decision in this case is

15 informed and supported by a fully developed evidentiary record.

	

16	 III. CONCLUSION

	17	 For all the reasons previously stated, PacifiCorp requests that the Commission allow

18 it to file additional testimony in this docket to address new factual issues raised subsequent to

19 /0

20 Hill

21 NH

	22	 /////

23 Nil

24 NU

	

25	 /////

26 Hill
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1	 the filing of PacifiCorp's supplemental testimony. PacifiCorp proposes to file its additional

2 testimony 45 days from the date of the Commission's order permitting this testimony.

3

4 DATED: January 29, 2010.	 McDowell & Rackn r' PC
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