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OREGON PUBLIC UTILITY COMMISSION

UW-123

7 In the Matter of

FISH MILL LODGES WATER SYSTEM FISH MILL LODGES WATER SYSTEM
MOTION FOR RECONSIDERATION8

REQUEST FOR A GENERAL RATE
9 INCREASE,

10

11 Fish Mill Lodges Water System (the "Water System") moves for reconsideration of 
the

12 Public Utility Commission's Order of May 19,2008. i Specifically, the Water System requests

13 reconsideration of the amortization of contract labor expenses over three years and the reduction

14 in legal fees and the amortization of those fees over three years. The decision on both of these

15 cxpenses is based on errors of fact essential to the decision, and new evidence, and are therefore

16 subject to reconsideration under OAR 860-014-0095. This motion is supported by the

17 Supplemental Testimony of Shawn Bedsole and the Declaration of William J. Ohle fied

18 herewith.

19

20

1. Factual Background and Procednral History.

As noted in the direct testimony of Kathy Miller, Senior Utility A.nalyst, the Water

System is a very small water utility with essentially four customers, the Fish Mil Lodges & R.V.

Park (Fish Mill Lodges), which is also the ultimate owner of the utility, and three private

residences that have historically received service from the Water System. The utility started out

21

22

23

24

25 i The Commission's May 19, 2008, Order incorporates the findings, discussion and

conclusion in the Commission's earlier Order No. 8-235 of April 24, 2008.26
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as a simple arrangement between neighbors, but became the subject of regulation when

2 intervcntion by the Commission was required to assist in what has become an ongoing dispute

3 between the Water System and one of 
its neighbors, Lawrence Gunn. This came to a head in late

4 i 997 when therc was a system outage and Mr. Gunn blocked access to the utility system

5 nccessary to make rcpairs. Legal action and the intervention of law enforcement authorities and

6 the Commission bccame necessary just for the Water System to do its job. (Dir. Test. of 
Miller

7 pp. 2-3).

8 Evcn though the Water System has been under the Commission's jurisdiction since 1997,

9 the Watcr System did not request ratc regulation until mid-2007. This request eventually lead to

10 thc opcning of the present docket and the issuance of the order subject to this motion for

11 rcconsideration. It is important to note that prior to the 2007 request to be rate-regulatcd - and

12 most notably during the test year of2006 -- the Water System has never gone through a ratc case

13 proccdure nor has it had the need for legal assistance with its rates. In fact, the Water System

14 went through the entire rate casc without the bencfit of legal representation and only

15 subscqucntly retaincd counscl a little over a week prior to the fiing ofthc present motion. (Ohle

16 Dcc. '12). Bccause ofthc lack ofrepresentation, although having done an admirable job pro se,

i 7 the Watcr System lacked thc advice necessary on how and what testimony was rclcvant and

18 should be prcscnted. ¡d. As such, the Water System rcquests at this time that the Commission

19 acccpt the Supplcmental Tcstimony of Shawn Bedsolc and thc Declaration submitted by Wiliam

20 J.Ohlc.

21 It is also important to note that historically Fish Mill Lodges has subsidized the operation

22 of the utility by providing administrative services and maintenance without accounting for the

23 expcnse. (Supp. Test. of Bedsolc p. 3). The day to day operation, billing, trouble calls, customer

24 disputcs, and dealing with the regulatory authorities have all been provided by Fish Mil Lodges

25 frcc of chargc. No where in the current Order is compensation for those services reflected, yet

26 they are essential to the operation of 
the utility. Fish Mill Lodges wil now be biling the utility
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for thosc cxpcnses, which until included in the rates will show as a deficit for recoupment in

2 j~iturc ratc cases. To the extent that actual contract and legal expenses are also incurred and not

3 compcnsatcd for in current rates, they also will accumulatc as a deficit on the utility's books.

4

5

6

7

8

2. thc Administrative Expenses and Brush Clearing wil Not be Covered in the
Annual Repairs and Maintenancc Account and Should be Allowed Under
Contract Labor Services

The current Order contains no expense allocation for Salaries or Wages. Traditionally,

administrativc scrviccs and general house keeping, like the clearing of brush from the facilities,

has bccn provided to the Water System by Fish Mill Lodges at no cost to thc utility. (See Supp.
9

Tcsl. ofBcdsolc p. 3). Thc 2006 Tcst Ycar, howcvcr, demonstrated thc true cost of at lcast somc
10

of thosc serviccs, contracted labor expenses of $4,512, that Staff admits was primarily for the

clcaring ofbrush at the facilities necessary to make repairs. (Dir. Tcst. of Miller p. 12). The
i 1

12
Commission, howcver, based on Staffs testimony, reduced the expenses to $1,037, amortized

13

14

ovcr thrce ycars, and only for the purposes of recovcring past expenses. the Commission's

conclusion that the annual cost for thc clcaring of brush is somchow included in the annual $780
15

16

17

allocation for rcpairs and maintenancc is contradicted by Staffs own finding - the clearing of

brush at the facilities actual costs $3,1 i 1. Order, at p. 3 (April 24, 2008); (Dir. Test. of Miler p.

12.) Thc clcaring of brush is not a one time expense, but it is a continuing necessity for the

upkcep ofthc facility and for the repairs required by the Drinking Watcr Program. (Supp. Test.

of Bedsole pp. 4-5). There is nothing in the record to support Staffs conclusion that this brush

18

19

20
clcaring activity should bc a one-timc cxpense or how the amounts allowed for Repairs and

2 i
Maintcnance would cover this activity. Presumably, Staff assumed that Fish Mill Lodges should

22

23

24

continue to provide this servicc for free, along with the general administration of the utility.

This, however, is a legitimate expense and it should be allowed annually. For the integrity of the

system, and for access when necessary to make repairs, there is nothing in the record to dispute
25

that this activity should be undertaken at least once yearly, and likewise there is nothing in the
26
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record to indicatc that thc $3, 111 incurred is not a reasonable amount for that service.

2 Furthcr, as discusscd in dctail bclow in the ncxt section, in may be impossible for Fish

3 Mill Lodges to continuc to provide maintenance services to the utility requiring all of those

4 scrviccs to be outsourced. The threats by Mr. Gunn have made it dangerous Fish Mill Lodgcs

5 personnel to service the facilities. To the extent that the Order is based on the assumption that

6 Fish Mill Lodgcs can or should continue to provide resources to the utility free of charge, this

7 may no longcr bc a practical altcrnative. Thc requircment that work be outsourced will create

8 cxpcnscs that cannot bc dcfcrrcd, and if not includcd in the ratcs now, will require Fish Mill

9 Lodgcs to makc actual cash loans to thc Water System in order for it to make payment to its third

10 party contractors.

11 Finally, accounting for the total 
labor costs for keeping the facilities clear and accessiblc

12 will hclp off-set the dcficit now being created by the failure of 
the current Order to take into

13 account thc othcr administrativc functions providcd to the utility by Fish Mill Lodges. At somc

14 point in timc, hopcfully thc next ratc case, thc Water System will bc in a position to prescnt its

15 total costs, including all administrative costs and labor costs now being funded solcly by Fish

16 Mill Lodgcs. Presently, these expenses will show as deficit spending by the utility and will

17 cvcntually nced to bc paid and rccovcred in ratcs.

18 Therefore, the Water System requests that its tariffs be adjusted to reflect the proper cost

i 9 of contract labor.

20

21

3. The Water System' Legal Expenses Have in the Past and Wil Continue into the
Foreseeable Future, Exceed the Amount Allowed by the Commission.

22 As noted above, the present rate proceeding of 
2007/2008 is a first for the Water System.

23 Thc previously incurred legal cxpenses, those documented from the 2006 Test Year, deal

24 particularly with the ongoing property dispute with Mr. Gunn that is an unfortunate, but

25 unavoidablc, cxpcnse necessary for the rcliable operation of 
the utility. In fact, Mr. Gunn

26 continucs to be an impcdiment to thc operation of the utility in two spccifics:
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1

2

(l ) Mr. Gunn does not voluntarily allow access to his property to inspect and

maintain thc line as it crosses his property. Whenever access to Mr. Gunn's property is required,

,
-, thc Watcr Systcm must Erst obtain a Writ of Assistance from the Circuit Court, deliver the Writ

4 to local law cnforcemcnt, and pay local law cnforcement to escort the utility employees onto thc

5

6

propcrty for their own safety. (Supp. Tesl. of Bcdsole pp. 4-7);

(2) There has been in the past and continues to be a threat of physical harm to the

7 employecs and property of Fish Mill Lodges when servicing the pump house and storage tank

8 rcquiring thc outsourcing of such scrvicc. the only access to the utility facilities, the pump and

9 storagc tank, rcquirc passing in front of the Gunn household and has in thc past provoked

10 violcncc and thrcats to pcrson and property. As a result, Fish Mill Lodges can no longer provide

1 I scrviccs to the utility for free, but for thcir own safety must outsource those services or again,

12 scck through thc legal systcm the assistance oflaw enforcement. ¡d.

13 Rcsolving the tensions bctween Mr. Gunn and the Water System and Fish Mill Lodges is

14 somcthing complctcly beyond the control ofthc Water System short of 
abandoning the property

15 and thc systcm and thc Watcr Systcm and Fish Mill Lodges should not be required to pay from

16 its own rcsourccs for thc scrviccs rcquircd to kecp their own personnel and contractors safe in

i 7 their jobs. (Supp. Test. of Bedsolc pp. 5-6; Ohle Dcc. '1 3).

18 Thc Commission's conclusion that a less expensive resolution to this dispute is availablc

i 9 is wholly unsupported by the record. Order at p. 4 (April 24, 2008). There is no supportable

20 basis for thc opinion of Staff that the dispute should havc been resolved 10 years ago and is

21 contradictcd by thc Supplemcntal Testimony of 
Shawn Bedsole. (Supp. Test. of Bedsole pp. 5-

22 6). Thcsc lcgal cxpcnscs will continuc to be incurred for the opcration of 
the utility and thc

23 utility is entitled to compensation for those amounts. The Water System is under a legal

24 obligation to provide service, and without the intervention of 
the cours and law cnforcement

25 with this ongoing access dispute, the Water Systcm cannot fulfill those obligations. Until

26 Mr. Gunn dccides to bc more reasonable, the Water System has no other option.
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Regardlcss, and even if no additional legal fees are allowed for the ongoing disputes with

2 Mr. Gunn, nowhcre in thc rate case has there been any allocation for legal expenses for

3 assistancc in the ratc casc. In this regard, the Water System has been put into a no-win situation:

4 the Water System's rates have becn historically far too low and as a rcsult, the Water System had

5 no rcsourccs upon which to hire an attorney to assist it during the rate proceeding; as such, the

6 Watcr System lacked an advocate in the proceeding and as a result, insufficient revenues were

7 includcd in thc ratcs to cover thc cxpense of Icgal represcntation in a rate proceeding. This cycle

8 would havc continucd but for the commitment of Fish Mill Lodgcs of its own resources which

9 havc now allowcd the Watcr Systcm to retain counsel to advocate for the inclusion of revenuc

10 suffcient to cover the legal expenses of being a regulated entity. (Ohle Dec. ii 11).

11 Thc $754 annually allowed in legal expcnses would pay for approximately 2 y, hours of

12 legal reprcscntation per year. This is woefully inadequate to properly provide legal

13 rcprcscntation to a rcgulatcd utility, let alonc dcal with Mr. Gunn. Even assuming that the $754

14 per year is adcquate to deal with Mr. Gunn and othcr possible disputes - such as the illegal

15 conncction rcccntly discovered by the operators of the systcm (Supp. Test. of Bcdsole p. 2) -

16 propcr regulatory rcprcscntation is conservatively estimated at $2,480 per year, which would pay

17 for rcprcsentation during onc rate proceeding every three years and allow a qualified attorney to

18 providc thrcc days (24 total hours) of service. (Ohle Dec. ii,i 3-8). Expecting any regulated

19 utility to appcar bcforc the Commission without 
legal rcpresentation places the utility at a severe

20 and unfàir disadvantagc ovcr the Commission and Stal1~ which has unfettcrcd access to the its in-

21 house attorncys as wcll as those at the Departmcnt of Justice.

22 At a minimum, the Water System should be allowed $3,234 per year for legal

23 reprcsentation -that being $754 plus $2,480 - howcver to fully account for the legal costs to the

24 Watcr Systcm it should be allowed the amount document to deal with Mr. Gunn during the test

25 ycar ($3,506) plus thc cost ofregulatory rcpresentation ($2,480), for a total of$5,986. Undcr the

26 currcnt Ordcr, the Watcr System can bc expccted to run a significant deiìcit requiring the
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continucd subsidy by Fish Mill Lodges of its opcration. This is improper, if not illegaL.

2 Thcrcforc, thc Water Systcm should be allowed an increase in annualiegal fees suffcient to pay

3 its cxpcnscs on an ongoing basis.

4

5

6

7

8

9

4. Conclusion.

For thc reasons stated above, the Water System requcsts that its tariffs be modified to

reflcct the full $3, 111 for annual contract labor cxpenses and for an allocation of $5,986 for

annual legal expcnscs.

Rcspcctf~iiiy submitted,

12
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William J. Ohle, WSBA #2 I 714
wohle(ischwabe.com
Facsimile: 503.796.2900
Of Attorneys for Fish Mill Lodges Water
System
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CERTIFICATE OF SERVICE

I hereby certify that on the / B'day of July, 2008, I served the foregoing FISH MILL LODGES

WATER SYSTEM MOTION FOR RECONSIDERATION upon all parties of record in this

proceeding by mailing a copy properly addressed with first class postage prepaid or by electronic

mail pursuant to OAR 860-13-0070.

lil/l/ T / /I~~ --..Ú06
William J. Ohle

Ccrtificatc of Scrvicc
PDX/065339IOS3907/W.10/2772842. i


