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Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 1 

ADDRESS. 2 

A. My name is Thomas D. Morgan.  My business address is 550 Capitol Street 3 

NE Suite 215, Salem, Oregon 97301-2551.  4 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND WORK 5 

EXPERIENCE. 6 

A. My Witness Qualification Statement is found in Exhibit Staff/101. 7 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 8 

A. The purpose of my testimony is to respond to Avista Corporation’s (“Avista 9 

Corp” or “Company”) request to reorganize into a holding company structure.   10 

  For reasons explained below, the Reorganization, as proposed by Avista 11 

Corp, would not provide net benefits to ratepayers, primarily because it poses 12 

too much risk to the financial health of the utility.  However, staff has proposed 13 

conditions that would require the Company to place additional focus on the 14 

credit quality of the regulated utility.  If these conditions are part of the 15 

Reorganization, staff would conclude that the proposed Reorganization does 16 

provide net benefits to customers, and would recommend that the Commission 17 

approve Avista Corp’s Application.  However, if the Reorganization does not 18 

include Staff’s proposed conditions, or some variant that accomplishes the 19 

same objectives, Staff recommends that the Commission deny Avista Corp’s 20 

Application.  21 

Q. DID YOU PREPARE EXHIBITS FOR THIS DOCKET? 22 
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A. Yes. I prepared Exhibit Staff/102, 103 and 104.  Exhibit 102 lists the conditions 1 

that were initially proposed by Avista along with the recommended changes 2 

proposed by Staff.  Exhibit 103 includes reports referenced in this testimony 3 

and Exhibit 104 provides two confidential financial statements that represent 4 

the capitalization of the Company and one of its affiliates. 5 
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THE COMPANY’S PLAN OF REORGANIZATION 1 

Q. HOW DOES THE COMPANY PROPOSE TO REORGANIZE? 2 

A. Avista Corp proposes to modify its current corporate structure by adopting a 3 

holding company organization (the “Reorganization”).  Under the terms of the 4 

Reorganization,1 a holding company (“AVA” or “Parent Company”) would be 5 

the parent company of the regulated utility, “Avista Utilities.”   AVA would hold 6 

Avista Utilities as a separate corporate entity along with a “sister” company, 7 

Avista Capital, Inc. (“Avista Capital”).    8 

  Because the Reorganization contemplates a change in the entity controlling 9 

Avista’s regulated operations, Avista Corp must obtain the Commission’s 10 

authorization under ORS 757.511  11 

Q. HOW WILL THE REORGANIZATION TAKE PLACE? 12 

A. Under the terms of the agreement, AVA would issue common stock shares 13 

equal to the number of current outstanding shares of Avista Corp.  Owners of 14 

Avista Corp common stock would then exchange their Avista Corp shares for 15 

shares of AVA.  Any Avista Corp shareholder who “dissents” will receive 16 

payment for their Avista Corp shares, rather than AVA shares. After the share 17 

exchange is completed, AVA would own all of the shares of common stock of 18 

Avista Utilities.  The current holders of the common stock of Avista Corp will 19 

hold all the common stock of AVA. 20 

                                            
1 The current and proposed corporate structures are available in Appendix A of the 
application, the “Comparison of Organization Structures”. The terms of the share exchange, 
i.e., the holding company structure, are provided in the “Plan of Share Exchange,” located at 
Appendix B of the Application and at UM 1250 Avista/202, Malquist/1.  The plan has been 
adopted by Avista Corp’s directors and shareholders. 
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Q. HOW MANY SUBSIDIARIES OF THE PARENT COMPANY WOULD 1 

THERE BE AFTER THE REORGANIZATION? 2 

A. Two.  Avista Corp would cease to exist and AVA would become the new 3 

Parent Company.  Avista Utilities would become a subsidiary under the new 4 

holding company, along with Avista Capital. 5 

The Company represents that Avista Capital, a wholly-owned subsidiary of 6 

Avista Corp, holds the Company’s unregulated affiliate investments and that 7 

the Reorganization would transfer Avista Capital to the Parent Company.  8 

Avista Capital would continue to conduct business for approximately 17 9 

companies that are currently organized under Avista Corp.  Avista Capital 10 

would remain as a business entity and would be directly held by the new 11 

holding company. 12 

Q. DOES THE PLAN OF REORGANIZATION INCLUDE THE TRANSFER OF 13 

ANY UTILITY ASSETS OR CHANGE IN REGULATORY JURISDICTION? 14 

A. No, Avista stated in its application that the Reorganization does not entail the 15 

transfer of utility assets, that Avista customers would not see any change in the 16 

utility or its operations, and that Avista Utilities would continue to be subject to 17 

the existing regulatory jurisdiction Oregon Public Utility Commission on matters 18 

impacting its Oregon customers such as rates and customer service. 19 

Q. WILL AVISTA UTILITIES HAVE ANY SUBSIDIARIES? 20 

A. Yes. Two entities that are currently held by Avista Corp, Spokane Energy LLC 21 

and Avista Receivables, Inc., would be held by Avista Utilities.  These 22 

companies are “special purpose entities.” Avista Receivables, Inc. “factors” 23 
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accounts receivables in order to provide cash flows prior to the actual collection 1 

of amounts owed by customers.  Spokane Energy, LLC  was structured with 2 

Enron and Portland General Electric (PGE), to “monetize” a long-term capacity 3 

contract that existed between Avista Corp and PGE. 4 

  While the former company is consolidated on Avista’s accounting records, the 5 

latter organization is not. 6 

[CONFIDENTIAL/] xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 7 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 8 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 9 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 10 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 11 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx [/CONFIDENTIAL]  12 

Q. WOULD OTHER SUBSIDIARIES INITIALLY REMAIN UNDER AVISTA 13 

UTILITIES? 14 

A. Yes.  Because of a loan covenant associated with a specific debt issuance, i.e., 15 

approximately $275 million of 9.75 percent Notes due in 2008, the Company 16 

will not be able to complete the reorganization until the issuance is redeemed 17 

or is liquidated.  Without the approval of the debt holders, or prior to the 18 

maturity date of the Notes (June 2008), all the subsidiaries would initially 19 

remain under the umbrella of Avista Utilities.  Until that time, the balance sheet 20 

of Avista Capital would remain with the regulated company, Avista Utilities, and 21 

there would be virtually no change in its capital structure. 22 
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  However, upon the maturity of the 9.75% Notes, Avista Capital would be 1 

“dividended” to the Holding Company (AVA). 2 

Q. WHY DOES THE COMPANY WANT TO REORGANIZE? 3 

A. The Company believes that the Reorganization would make it easier for the 4 

Parent Company to enter into new businesses in order to diversify its 5 

operations.  It states that the Reorganization would allow the reorganized 6 

structure to “better respond to the changing business environment of the 7 

electric and natural gas industry, while providing the opportunity to further 8 

insulate its utility business from its non-utility businesses.”  The Company 9 

indicates that customers of its regulated operations would benefit by being 10 

further insulated from the risks of the non-utility affiliates.  (UM 1250/Exhibit 11 

100, Norwood/2.) 12 

STANDARD OF REVIEW 13 

Q.   WHAT IS THE COMMISSION’S STANDARD OF REVIEW? 14 

A. The Commission applies a two-prong test to Applications under ORS 757.511.  15 

The Commission examines whether the utility’s customers “will be served” by 16 

the proposed transaction and whether the transaction is in the public interest.  17 

To answer the first question, the Commission determines whether customers 18 

will realize a “net benefit” from the proposed transaction.  To answer the 19 

second, the Commission determines whether the proposed transaction will 20 

impose a detriment to Oregon citizens as a whole.  (OPUC Order No. 01-778 21 

at 11.)     22 
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 1 

STAFF ANALYSIS 2 

Q. DOES THE COMPANY’S APPLICATION SATISFY THE COMMISSION’S 3 

ORS 757.511 CRITERIA? 4 

A. No.  Staff agrees with the Company that the proposed Reorganization could 5 

benefit customers by further insulating them from the Company’s unregulated 6 

activities.  However, the Reorganization also poses risks.  Avista Corp’s 7 

financial rating is currently below investment grade.  Similarly, Avista Corp’s 8 

equity level, and the anticipated equity level for Avista Utilities, are below what 9 

at least one ratings agency (Standard & Poor’s) has determined is the 10 

minimum level for investment grade.  The conditions that Avista Corp offers in 11 

its Application do not sufficiently mitigate risk associated with the expected 12 

financial condition and capital structure of Avista Utilities and AVA.   13 

Q.   PLEASE EXPLAIN.  14 

A. As of the end of 2006, Avista Corp had a consolidated 45.17 percent level of 15 

equity and a secured-debt credit rating of BB+, which is non-investment grade.  16 

This credit rating is at least three notches below the credit ratings of all other 17 

Oregon utilities regulated by the Commission, which are all investment grade.  18 

If the reorganization were completed immediately, Avista Utilities would have 19 

about a 37.5 percent equity level.  This capitalization does not include a 20 

significant amount of “off balance sheet” leverage.  See Staff/104, Morgan/2. 21 

The independent credit rating of the reorganized Avista Utilities Company has 22 

not been determined, and it is likely to be no greater than AVA’s anticipated 23 
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rating, due to its weaker financial structure.  These low levels of equity and 1 

relatively low credit ratings pose risks to customers of Avista Corp’s regulated 2 

operations.  Most notably, given its relatively low level of equity, the Parent 3 

Company could further erode the financial strength of the utility by draining 4 

equity in order to provide a dividend to its ratepayers.   5 

Furthermore, Avista Corp’s plans for the long-term debt that it currently holds 6 

pose some risk to customers.  All of the debt currently held by Avista Corp 7 

would remain with Avista Utilities, including secured First Mortgage Bonds 8 

(FMBs), unsecured debt and preferred stock, and all other agreements to 9 

which the Company is a party, would remain with Avista Utilities.  (See 10 

paragraph 24 of the Application, page 8.) 11 

  Prior to the formation of the holding company, the regulated utility capital 12 

structure was viewed from a consolidated basis.  The company proposes 13 

the formation of a holding company whereby about $250 million of equity 14 

value is transferred away from the regulated utility to the affiliated sister 15 

company, Avista Capital.  In addition, virtually of the existing debt capital 16 

($1.1 billion) would remain with the regulated utility. 17 

Q. HOW WOULD THIS AFFECT AVISTA UTILITIES? 18 

A. All else being equal, removing a quarter billion dollars in equity from the 19 

utility company and saddling it with all the existing debt obligations, makes 20 

the utility riskier than if the Reorganization did not take place.  Because the 21 

debt requirements will be shifted almost entirely onto the regulated utility, 22 
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additional risk is evident if the utility company is being depended upon to 1 

also fund the dividend requirements of the company. This financial risk is 2 

the primary negative aspect to the proposed reorganization. 3 

Q. DOES AVISTA CORP PROPOSE RING FENCING PROVISIONS TO 4 

ADDRESS RISK POSED BY THE REORGANIZATION?  5 

A. Yes and several are satisfactory.  However, as a whole, they are not sufficient 6 

to protect ratepayers from the risks associated with the Reorganization.  The 7 

most notably deficient ring fencing provisions are Avista Corp’s commitments 8 

concerning the equity level of Avista Utilities.  Avista Corp commits that it will 9 

increase its equity level to 35% by December 31, 2007, and to 38% by 10 

December 31, 2008, and that it will not make any dividends to AVA that will 11 

reduce Avista Utilities’ common equity capital below 25%.   If Avista Corp does 12 

not meet the equity level benchmarks, Avista Corp proposes automatic 2% 13 

decreases to Avista’s base rates.  Specifically, if Avista Utilities does not meet 14 

the 2007 benchmark, its rates would decrease by 2% on April 1, 2008.  If 15 

Avista Utilities does not meet the 2008 benchmark, its rates would decrease by 16 

2% on April 1, 2009.  17 

Q. WHY ARE THESE PROVISIONS DEFICIENT? 18 

A. These ring fencing provisions do little to facilitate the goal of increasing Avista 19 

Utilities’ equity level and financial strength.  The penalties that Avista Corp 20 

proposes may in fact be counterproductive, because the penalties will reduce 21 

Avista Utilities’ revenues and possibly negatively impact its credit ratings.  If the 22 

penalty provisions are triggered, it will not only mean that Avista Utilities has 23 
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failed to increase its equity level, but may mean that its ability to do so on a 1 

going forward basis is impaired because its revenues are reduced.    2 

  Furthermore, Avista Corp’s commitment that Avista Utilities will not make a 3 

dividend to AVA if Avista Utilities equity level is below 25 percent is of 4 

negligible value. In order to be a useful protection for ratepayers, the equity 5 

level floor must be a good deal higher before dividends should be available. 6 

Q. WHAT CONDITIONS DOES STAFF PROPOSE TO BETTER PROTECT 7 

RATEPAYERS FROM RISKS ASSOCIATED WITH THE 8 

REORGANIZATION? 9 

A. First, staff removes the condition reducing Avista Utilities rates if its equity level 10 

targets are not met.  Second, staff strengthens Avista Corp’s condition 11 

prohibiting it from providing dividends to AVA if its total equity ratio is below 25 12 

percent.  Specifically, staff increases the equity ratio floor from 25 percent to 33 13 

percent in 2007, 38 percent in 2008, 40 percent in 2009, and 44 percent 14 

thereafter.  Staff also proposes a condition that would allow Avista Utilities to 15 

make a dividend to AVA only if Avista Utilities’ interest coverage is greater than 16 

2.5:1, and still would be after the dividend or, if its senior unsecured long-term 17 

debt rating is at or better than BBB with Standard & Poor’s or Baa2 with 18 

Moody’s Investor Service, Inc. 19 

Q. WHY ARE THESE CONDITIONS SUPERIOR TO THOSE PROPOSED BY 20 

AVISTA CORP? 21 

A. The conditions proposed by Avista Corp merely exacerbate the risk proposed 22 

by the Reorganization.  This is because the conditions only increase the risk to 23 
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Avista Utilities’ financial health by creating financial penalties if Avista Utilities 1 

does not meet certain benchmarks, while at the same time, providing no clear 2 

path to meeting those benchmarks.   3 

  In contrast, staff’s proposed conditions address this risk, rather than 4 

exacerbate it, and provide Avista Utilities realistic tools to improve its capital 5 

structure and financial health.  Staff increased the minimum equity ratio for 6 

providing dividends to AVA in order to give cushion in which to increase equity 7 

free from pressure to provide dividends to AVA.   Secondly, staff added a 8 

condition ensuring that it will only provide a dividend to AVA Corp when it can 9 

demonstrate a satisfactory interest coverage rate or senior unsecured long-10 

term debt rating.   Finally, staff increased the benchmark equity ratios to help 11 

ensure Avista Utilities financial condition and ratings improve.  12 

Q. DO PRIOR COMMISSION ORDERS SUPPORT THE RING FENCING 13 

PROVISIONS PROPOSED BY STAFF?  14 

A.  Yes.  In Docket No. UM 1209, in which the Commission addressed 15 

MidAmerican Energy Holding Company’s (“MEHC”) application to acquire 16 

PacifiCorp, parties to the docket, including staff and the Citizens’ Utility Board 17 

(“CUB”), identified risks in the transaction proposed by MEHC that are similar 18 

to those presented by Avista Corp’s Application.  In that case, staff was 19 

concerned that MEHC’s short-term financial obligations would cause MEHC to 20 

put pressure on PacifiCorp to produce funds to meet those obligations.  Staff 21 

was also concerned that MEHC’s debt would negatively impact PacifiCorp’s 22 

credit rating and therefore increase PacifiCorp’s cost of debt.   In response to 23 
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these concerns, MEHC agreed to several ring-fencing provisions to insulate 1 

MEHC from PacifiCorp, including MEHC’s agreement that the equity level in 2 

the consolidated capital structure of PPW Holdings LLC would be no less than 3 

agreed-to minimums, initially 48.25 percent and declining to 44 percent over 4 

several years.  MEHC also agreed that no dividends would be taken from 5 

PacifiCorp if PacifICorp’s unsecured debt is rated BBB- or lower by Standard & 6 

Poor’s or Fitch, or Baa3 or lower by Moody’s.  Order No. 06-082 at 15-16.  The 7 

Commission concluded that these ring fencing provisions mitigated concerns 8 

raised by parties in that docket that are similar to those raised by staff and 9 

were sufficient to protect PacifiCorp from financial degradation and ratepayers 10 

from any ill effects arising from a ratings downgrade attributable to the 11 

transaction.  (Order No. 06-082 at pp 7-8.)   12 

  PGE agreed to similar conditions in connection with its recent request to re-13 

distribute its stock to Enron’s creditors in 2006.  PGE agreed that it would not 14 

pay a dividend to shareholders if it would cause its common equity capital to 15 

fall below 48 percent.  Order No. 05-1250.   The condition agreed to in that 16 

docket provided that the ratio would change as the ownership of PGE by the 17 

bankrupt Enron estate reduced its holdings of PGE’s stock. 18 

In response to similar concerns raised during its bid to purchase PGE in 19 

1996-97, Enron agreed that PGE would maintain a minimum level of 48 20 

percent equity. OPUC Order No. 97-196.  Scottish Power made the same 21 

commitment regarding PacifiCorp when it purchased PacifiCorp in 1999.  22 

OPUC Order No. 99-616.   23 
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Q. IS THERE EVIDENCE FROM CREDIT RATING AGENCIES OR OTHER 1 

ORGANIZATIONS THAT SUPPORT STAFF’S PROPOSAL? 2 

A. Yes.  I will discuss two sources that support Staff’s position. 3 

The first is a Standard & Poor’s presentation at the American Gas Association 4 

Financial Forum, on May 7, 2006, titled “Understanding the Ratings Process.” 5 

See Staff/103.2 6 

S&P indicates that insulation factors include regulatory requirements, such as 7 

the limitation on upstream dividends and mandated leverage and coverage 8 

tests.  S&P promotes structural separation ring-fencing measures, which 9 

include not only legal separation, but also economic disincentives that would 10 

support the regulated enterprise.  (See Slide 5 of 25) 11 

Staff’s proposed conditions would provide meaningful support for the 12 

proposed Reorganization, and are consistent with the expectations of S&P. 13 

S&P indicates that the “regulatory safety net is important to protect a utility. 14 

 15 

Healthy Regulated Company (See Slide 8) 16 

 Reliable regulatory decisions adjudicated in a timely manner 17 

 Solid and predictable cash flow generation 18 

 Ready access to capital markets 19 

 Steady, straightforward business strategy 20 

 Transparent balance sheet 21 

 Effective liability and liquidity management 22 

                                            

2 http://www.aga.org/Content/ContentGroups/Investor_Relations1/Presentations1/S&PFF06.ppt 
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 1 
Liability Management (See Slide 20) 2 

 Important indicator of credit quality  3 

 Issuers approach to liability management has a direct 4 

correlation with level of embedded risk  5 

 Vulnerability to refinancing risk 6 

 Debt duration and maturity profile 7 

 Contingent liabilities & off-balance sheet obligations 8 

 9 

   The other source of information supporting staff’s proposed ring-fencing 10 

conditions is found in a report entitled, “Can 'Ring-Fencing Protect Ratepayers 11 

from Risk”?  Richard Stavros, an author for Public Utilities Fortnightly, quotes 12 

“Can ‘Ring-Fencing’ Protect Ratepayers from Risk,”3 which states:  13 

“Fitch Ratings, in a meeting with state regulators last year, said there is no 14 
perfect ring-fence that can completely insulate a utility. According to Fitch, 15 
companies have an inalienable right to force a subsidiary into bankruptcy. A 16 
company cannot waive this right, according to the general counsel at Fitch. 17 
The National Association of Regulatory Utility Commissioners’ (NARUC) 18 
subcommittee on Accounting and Finance last year investigated the issue of 19 
ring-fencing in an attempt to identify best practices…. 20 

 21 

Therefore, no matter how stringent a Commission’s authority may be, without 22 

solid preventative measures, the credit quality of a regulated utility may cause 23 

it to be drawn into bankruptcy proceedings, or to otherwise suffer ill effects of a 24 

transaction or reorganization.  Strong ring fencing measures provided 25 
                                            

3 Stavros, Richard, “Taking Business Private: Return of the Barbarians,” Public Utilities Fortnightly, 
February 2004, pp. 25-29 
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significant support to Portland General Electric (PGE) during the bankruptcy of 1 

Enron.  Staff’s proposed conditions are designed to support the regulated 2 

operation of Avista Utilities. 3 

Q. ARE THERE OTHER ORGANIZATIONS THAT SUPPORT STAFF’S 4 

PROPOSAL? 5 

A. Yes. A subcommittee from the National Association of Regulatory Utility 6 

Commissions (NARUC) suggests several ring-fencing measures to protect 7 

regulated utilities from their parent companies.  The following provides 8 

NARUC’s recommendations regarding reasonable ring fencing proposals: 9 

 Commission authority to restrict and mandate use and terms of sale 10 

of utility assets. This includes restriction against using utility assets 11 

as collateral of guarantee for any non-utility business. 12 

 13 

 Commission authority to restrict dividend payments to a parent 14 

company in order to maintain financial viability of the utility. This 15 

may include, but is not limited to maintenance of a minimum equity 16 

ratio balance. 17 

 18 

 Commission authority to authorize loans, loan guarantees, 19 

engagement in money pools and large supply contract between 20 

utility and affiliate companies. 21 

 22 

 Commission authority over the establishment of a holding company 23 

structure involving a regulated utility. 24 

 25 

 Expand commission authority over security applications to include 26 

the ability to restrict type and use of financing. 27 
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Q. DOES STAFF PROPOSE ADDITIONAL MODIFICATIONS TO THE 1 

CONDITIONS PROPOSED BY AVISTA CORP? 2 

A. Yes.  Staff started with the conditions proposed by Avista Corp in the testimony 3 

of Avista Corp witness Kelly Norwood.  The conditions that Avista Corp offers 4 

in this case are conditions to which Avista Corp and the staff of the Idaho 5 

Public Utility Commission stipulated in connection with Avista Corp’s 6 

application to reorganize filed in that state (hereinafter referred to as “the Idaho 7 

Conditions”).  The Idaho Public Utilities Commission approved the stipulation 8 

and has allowed Avista Corp’s application.   9 

  As already noted, staff found 14 of the conditions satisfactory.  However, 10 

staff’s proposed conditions  omit a few of the Idaho Conditions that are not 11 

necessary, e.g., relating to the authority of the Idaho Public Utilities 12 

Commission or authority the Oregon Commission has by statute, modify 13 

others, and include conditions not found in the Idaho Conditions.  14 

Q. WHAT ADDITIONAL CONDITIONS DOES STAFF PROPOSE? 15 

A. In addition to the two conditions I discuss above relating to Avista Utilities 16 

ability to issue dividends to AVA, staff proposes conditions providing that: 17 

• Avista Utilities will not voluntarily enter into bankruptcy without first 18 

obtaining a Commission order that doing so will benefit customers;   19 

• AVA and Avista Utilities will not contest any motion asserting, or order or 20 

judgment stating, that the Commission retains its full authority over 21 

Avista Utilities in the event of either voluntary or involuntary bankruptcy 22 

affecting either AVA or Avista Utilities;  23 
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• AVA or an AVA subsidiary may not convey a subsidiary to Avista Utilities 1 

without Commission approval. 2 

• AVA, Avista Utilities and all subsidiaries of each will separately account 3 

for their respective assets and liabilities. 4 

• Before December 31, 2009, neither Avista Utilities nor any of its other 5 

subsidiaries will enter into any electric or natural gas commodity 6 

transactions, either physical or financial with AVA or its other affiliates or 7 

subsidiaries.   8 

Staff also recommends that the Commission adopt the same provisions 9 

it has adopted in previous ORS 757.511 proceedings that establish the 10 

mechanism by which the Commission may impose penalties if any of the 11 

conditions are violated and a dispute resolution mechanism AVA, Avista 12 

Utilities and staff will use to resolve any disputes regarding inspection or 13 

discovery of AVA’s books and records. 14 

Q. PLEASE DISCUSS STAFF’S CONDITIONS RELATING TO BANKRUPTCY. 15 

A. Staff proposes that any voluntary bankruptcy filing that includes Avista Utilities 16 

or any of its subsidiaries should be in the best interest of customers, and that 17 

such a showing should be provided prior to entering into bankruptcy.  18 

Q.  PLEASE DISCUSS STAFF’S CONDITION REQUIRING AVISTA UTILITIES, 19 

AVA AND ALL SUBSIDIARIES OF BOTH TO SEPARATELY ACCOUNT 20 

FOR THEIR ASSETS AND LIABILITIES. 21 

A. This condition buttresses a condition proposed by Avista Corp that requires 22 

AVA, Avista Utilities, and all subsidiaries to maintain separate books and 23 
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records.  Providing that Avista Utilities, AVA, and all subsidiaries actually 1 

account for their assets separately provides an additional level of assurance 2 

that Avista Corp’s other affiliates will also maintain segregated and 3 

independent accounting. 4 

Q. PLEASE DISCUSS STAFF’S CONDITION PROHIBITING AVISTA UTILITIES 5 

FROM ENTERING INTO NATURAL GAS COMMODITY TRANSACTIONS 6 

WITH AVA OR ITS SUBSIDIARIES. 7 

A. This condition was considered in other states for the review of the Company’s 8 

reorganization.  While it may not be necessary for inclusion in Oregon due to 9 

existing affiliated interest statutes and associated rules and policies, it clarifies 10 

Staff’s expectations. 11 

Q. PLEASE DISCUSS STAFF’S CONDITION PROHIBITING AVA OR ITS 12 

SUBSIDIARIES FROM CONVEYING A SUBSIDIARY TO AVISTA UTILITIES. 13 

A. This condition is to guarantee that no assets other than those that support the 14 

regulated operations of Avista Utilities is maintained under the utility’s 15 

corporate structure and is partially to assure that there is no potential cross 16 

subsidization. 17 

Q. PLEASE DISCUSS STAFF’S CONDITIONS REGARDING THE MECHANISM 18 

FOR IMPOSING PENALTIES AND DISPUTE RESOLUTION FOR 19 

DISCOVERY. 20 

A. Staff replaced the penalty mechanism posed by Avista Utilities because Avista 21 

Corp’s condition does not provide substantial relief in the event of violations of 22 

accepted conditions.  Under the condition proposed by Avista Utilities, the 23 
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Commission would issue a written notification of violation and Avista would 1 

have five to ten days to correct the satisfy the condition, including report filing, 2 

or the Company could request extensions.  If the violations are not addressed, 3 

then the Commission would have to determine the appropriate penalty.  Staff’s 4 

version of the condition allows a similar ten-day period for response by the 5 

Company.  However, if there is no response, or if the response is not timely, 6 

then Staff’s proposal provides a specific course of action that could be taken. 7 

Q. WHICH OF THE IDAHO CONDITIONS DOES STAFF OMIT? 8 

A. Staff omits six of the Idaho Conditions.  A brief description of each condition, 9 

and the reasons for omission, are below: 10 

• Idaho Condition 14:  Provides that the capital requirements of Avista 11 

Utilities would be given high priority by the Boards of Directors of AVA 12 

and Avista Utilities.  Staff omitted this condition because the obligation 13 

to serve the customers of the utility includes providing capital for 14 

necessary projects. 15 

• Idaho Condition 15:  Provides certain limitations on Affiliated Interest 16 

transactions and loan guarantees.  Staff omitted this condition because 17 

it is not needed: the Commission has existing statutory authority to 18 

approve inter-company agreements and to limit financial support of non-19 

regulated affiliates by the regulated entity. 20 

• Idaho Condition 17:  Provides that Avista Utilities will be subject to an 21 

automatic rate reduction if it does not meet a benchmark equity ratio in 22 

2007 and 2008.  For the reasons discussed above, staff omitted this 23 
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condition and replaced it with an equity building provision that is similar 1 

to conditions agreed to by parties and approved by this Commission in 2 

previous ORS 757.511 proceedings. 3 

• Idaho Condition 18:  Provides that Avista Utilities would not send 4 

dividends if the result would cause the total equity capital of the utility to 5 

fall below 25 percent.  For the reasons discussed above, staff omitted 6 

this condition and replaced it with minimum interest coverage and credit 7 

rating criteria. 8 

• Idaho Condition 22:  Provides that Avista Utilities must apply with the 9 

Idaho Commission for approval of security issuances under Idaho law.  10 

Staff omitted this condition because it is not needed: the Commission 11 

has existing statutory authority to approve the issuance of securities. 12 

• Condition 32:  Describes a mechanism parties are encouraged to use to 13 

address violations of the Idaho Conditions.  Staff replaced this provision 14 

with a comparable condition that has been agreed to and approved in 15 

several Oregon ORS 757.511 proceedings.  16 

Q. WHICH OF THE IDAHO CONDITIONS DID STAFF MODIFY? 17 

A. Staff modified 12 of the proposed Idaho Conditions, including Numbers 1, 2, 6, 18 

9, 12, 13, 20, 21, 23, 24, 25 and 29. 19 

  For the most part, the re-wording addresses minor changes. 20 

• Condition 1:  As discussed previously, Staff’s proposed changes to 21 

Condition 1 provide for a better level of accounting control among AVA 22 

and its affiliates.  Avista Corp agreed to a similar modification in 23 
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Washington.  The Idaho Conditions that Avista Corp has proposed in 1 

this docket include a “most-favored nation” clause, which means that 2 

under Avista’s proposal, the Oregon Commission is free to adopt any 3 

of the conditions adopted in Avista’s other jurisdictions.  Presumably, 4 

therefore, Staff’s proposed modification to Condition 1 should be 5 

acceptable to Avista Corp. 6 

• Condition 2:  Staff slightly modified Condition 2 concerning the 7 

Commission’s access to the books and records of Avista Utilities, AVA, 8 

and their subsidiaries and affiliates so that it compares to the discovery 9 

standard in Oregon’s Rules of Civil Procedure.  In Oregon, parties in 10 

civil matters are allowed to “discover” information that is reasonably 11 

calculated to lead to the discovery of admissible information.  Staff has 12 

modified Condition 2 to allow the Commission to seek information from 13 

AVA and its subsidiaries and affiliates, as well as from the subsidiaries 14 

and affiliates of Avista Utilities, that is either relevant to the business of 15 

Avista Utilities or may lead to information that is relevant to the 16 

business of Avista Utilities.  17 

• Condition 6:  Staff made a minor change to clarify where Avista Utilities 18 

files the document required under Avista Corp’s proposed condition 19 

six.   20 

• Condition 9:  Staff removed the portion of Avista’s proposed condition 21 

that relates to the transfer pricing policy because it is already a part of 22 

the Commission’s policies and practices. 23 
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• Condition 12:  Staff added additional language to limit the inclusion of 1 

costs “associated with” as well as “of” the formation of the holding 2 

company in the utility’s regulated accounts. 3 

• Condition 13:  Staff included language like that described in Condition 4 

6.   5 

• Condition 20:  Staff included a requirement of written notification in the 6 

event of a credit rating downgrade, which supplement’s Avista’s 7 

proposal of scheduling a meeting with Commission Staff. 8 

• Condition 21:  Staff expounded on the requirement for annual filings 9 

that pertains to compliance with these conditions. 10 

• Conditions 23 and 24: Staff addressed how certain information would 11 

be provided for Staff’s review, upon request.   12 

• Condition 25:  Staff removed some of the notification obligations 13 

proposed by the Company. 14 

• Condition 29:  Staff clarified the meaning of the phrase “less than” in 15 

the condition.  16 

Q. SHOULD THE COMMISSION ALLOW AVISTA CORP’S APPLICATION 17 

WITHOUT THE CONDITIONS AS PROPOSED BY STAFF?   18 

A.  No.  Staff proposes ring-fencing conditions that, when combined with other 19 

conditions proposed by Avista Corp, sufficiently protect the Company’s 20 

regulated operations for purposes of the Commission’s analysis.  Meaning, 21 

with the additional and modified conditions proposed by staff, the 22 

Reorganization will provide net benefits to Avista Corp’s Oregon ratepayers. 23 
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Q.  WHAT IF AVISTA CORP DOES NOT AGREE TO STAFF’S CONDITIONS OR 1 

REASONABLE ALTERNATIVES? 2 

A. In that case, staff recommends that the Commission either reject the 3 

Application or approve the Application subject to the conditions as proposed by 4 

staff.    5 

Q. DOES THE COMMISSION HAVE STATUTORY AUTHORITY TO APPROVE 6 

THE APPLICATION SUBJECT TO CONDITIONS? 7 

A. The Commission discussed that question in Docket No. UM 1121.  As already 8 

noted, that docket concerned TPG’s application for authority to acquire PGE.  9 

Several parties opposed the proposed transaction, and recommended that the 10 

Commission allow TPG’s application only if the Commission imposed certain 11 

conditions.  The Commission noted that there is some ambiguity as to whether 12 

the Commission has authority to approve an application under ORS 757.511 13 

subject to conditions.  However, the Commission did not resolve that question, 14 

instead deciding that as a matter of discretion, it would not do so in that case.  15 

Order No. 05-114 at 19.  16 

The resolution of the issue regarding the Commission’s authority under ORS 17 

757.511 is beyond the scope of this testimony and should be addressed in 18 

briefs, if necessary.  In any event, Staff recommends that if Avista Corp 19 

declines to agree to the conditions recommended by staff, and if the 20 

Commission decides that it does not have authority to identify conditions under 21 

which it would approve the Application, the Commission should deny Avista 22 

Corp’s Application.  If the Commission concludes it does have authority to 23 
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approve an ORS 757.511 Application subject to conditions, staff recommends 1 

that the Commission approve Avista Corp’s Application, subject to the 2 

conditions as staff recommends them.   3 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 4 

A. Yes. 5 
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WITNESS QUALIFICATIONS STATEMENT 
 
 
NAME:  Thomas D. Morgan 
 
EMPLOYER:  Public Utility Commission of Oregon 
 
TITLE:  Senior Financial Economist, Economic & Policy Analysis 
 
ADDRESS:  550 Capitol St NE Suite 215, Salem, Oregon 97301-2551. 
 
EDUCATION:  Bachelor of Science in Business Administration, Finance; 

1993, University of Oregon, Eugene, Oregon summa cum 
laude.  I am enrolled in Master of Science in Finance 
program through the University of Leicester (UK). 

 
 
RELEVANT WORK 
EXPERIENCE:  Since August 2001, I have been employed by the Public 

Utility Commission of Oregon as a financial analyst in the 
Economic Research & Financial/Policy Analysis Division.  
Current responsibilities include conducting research and 
providing technical support for cost of equity issues for 
electric, telecommunications, and gas utilities.   

 
   From October 1997 to August 2001, I worked for the 

Oregon Department of Revenue as a Senior Appraiser 
Analyst in the Utility Program, Valuation Section of the 
Property Tax Division. Duties included appraising a variety 
of public utility and transportation properties.  The valuation 
process included developing cost of capital studies for use 
in the discounting of cash flows in the Income 
Capitalization Approach to value.  Duties included 
valuation of the property owned by gas, electric, 
telecommunication and airline companies. 

 
   I am a certified general property appraiser and have been 

involved in the valuation of commercial properties since 
1993. 
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