
S ‘T ~ii~E~L 900 SW. Fifth Avenue, Suite 2600Portland, Oregon 97204

S
F~.I \,~E~S main 503.224.3380

L L fax 503.220.2480

wnnw.xtoel.com

ATIORNEYS AT LAW

KATHERINE A. MCDOWELL
Direct(503) 294~9602

November17, 2005 kamcdowe11@stoe1.com

VIA ELECTRONIC FILING

PUC Filing Center
Public Utility Commissionof Oregon
P0 Box 2148
Salem,OR 97308-2148

Re: MEHC’s Responseto ICNU’s Motion to Compel
DocketUM 1209

Enclosedfor filing pleasefind MEHC’s Responseto ICNU’s Motion to Compelin theabove-
referenceddocket. A copyofthis filing hasbeenservedon all partiesto thisproceedingas
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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
3 UM 1209

In theMatterofMIDAMERICAN MEHC’s RESPONSETO ICNU’s
ENERGYHOLDINGS COMPANY MOTION TO COMPEL
Applicationfor Authorizationto Acquire

6 PacificPower& Light, dbaPacifiCorp.

7

8 MidAmericanEnergyHoldings Company(“MEHC”) providesthefollowing

9 expeditedresponseto theIndustrialCustomersofNorthwestUtilities’ (“ICNTJ”) Motion to

10 Compelresponsesto ICNU 7.11 and7.12.

11 1. ICNU seeksto compelresponsesto datarequestsaskingwhetherMEHC or

12 BerkshireHathawayhaveconsideredtheacquisitionofPGEwithin thepastfive yearsand

13 requestingall relateddocumentsand analysis.MEHC objectedto theserequestsbecause

14 theyseekinformationthat is irrelevantto this case. See MEHC Responsesto ICNTJ 7.11

~ 15 and7.12.

16 2. ICNU correctlystatesin its motion to compelthatORCP36B(1) allows

17 discovery“regardinganymatter,notprivileged,which is relevantto theclaim ordefenseof

18 thepartyseekingdiscovery...“ Motion to Compelat 3 (emphasisadded).As notedin the

19 Commission’sRulingon August25, 2005 in this case,“[p]roceedingsunderORS757.511

20 arelimited in scopeby statuteandrelatedCommissiondecisions.”Rulingat 2, Petitionsto

21 InterveneGranted,ParticzpationLimited,UM 1209(August26,2005)(“August26, 2005

22 Ruling”). Theboundsof permissiblediscoveryin this casearesetby well-defined

23 limitationson thescopeof ORS757.511proceedings.

24 3. The focusin a caseunderORS757.511 is thepotentialbenefitsandharmsof

25 theproposedtransactioncompared“againstthestateoftheutility asit [is] currently

26 configured.” August26, 2005 Ruling at 2; seeIn re OregonElectricUtility Company,
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1 UM 1121, Order05-114at2O(OrPubUtil Comm’nMar.10, 2005)(“TPG Order”). The

2 “statutedoesnot providefor considerationofcounter-offersorcompetingproposals.”TPG

3 Order at 16; seealso id. at 18 n. 14 (rejectingconsiderationofpublic purchaseofPGEas an

4 alternativebasecase“becauseORS 757.511doesnot providefor considerationofcompeting

5 proposals.”)

6 TheCommissionassesseseachmergeron acaseby casebasis,focusingon the

7 particularsof thetransactionbeforeit. SeeIn re LegalStandardfor ApprovalofMergers,

8 UM 1011,Order0l-778at 11 (OrPubUtilComm’nSept.4,2001). InUM918,the

9 CommissionapprovedScottishPower’smergerwith PacifiCorpoverICNU’s objectionthat

10 themergercouldprecludeadomesticmergerfrom which synergiescouldbederived. In that

11 Order,theCommissionnotedthat“all mergersinvolve.. . a comparisonof thestatusquo

~‘ 12 with theeffect ofthemerger.” In re ScottishPower,UM 918, Order99-00615(Or PubUtil

13 Comm’nOct 6, 1999).

14 In summary,in consideringatransactionunderORS 757.511,theCommission

15 reviewsthetransactionbeforeit, withoutconsiderationofpotentialadditional oralternative

‘— 16 transactions.
fI~ .~

17 4. ICNTJ 7.11 and7.12 inquireinto additionalor alternativetransactionsto the

18 transactionwhich is thesubjectof this case(i.e., apurchaseof PGEby MEHC). This

19 informationis outsidetheproperscopeof ORS757.511 andis not thereforediscoverablein

20 this case.Permittingdiscoveryinto otherpotentialbusinesstransactionsconsideredby an

21 ORS 757.511applicantwould expandthescopeoftheproceedings,exacerbatethealready

22 difficult challengesassociatedwith themanagementofhighly confidentialbusiness

23 informationin thesecases,andultimatelydeterinvestmentin Oregonutilities becauseof

24 exposureto discoveryof wholly unrelated,confidentialbusinesstransactionsunder

25 ORS757.511.

26
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1 5. ICNU claimsthat informationregardingMEHC’s considerationofthe

2 purchaseofPGEis relevantto this casebecause“if MEHC wereto acquirePacifiCorpand

3 PGE,it wouldhavesubstantialcontrolover thetwo majorprovidersofelectricservicein

4 PortlandandmanyotherareasofOregon.”Motion to Compelat 3. Theproblemwith

5 ICNLJ’s argument,however,is that it posits apotentialharmassociatedwith this transaction

6 relatedto ahypotheticalpurchaseof PGEby MEHC. As notedabove,however,

7 ORS757.511reviewsactualtransactions,eschewingconsiderationofhypothetical

8 alternativesor additions. No amountof discoveryinto MEHC’s reviewof apossible

9 purchaseofPGEwill turn this hypotheticaltransactioninto an actualtransaction.In any

10 event,ICNU’s concernsaboutthepotentialharmof MEHC owningbothPacifiCorpand

11 PGEarenotwell-foundedbecauseany MEHC purchaseof PGEwould requireseparate

12 reviewunderORS757.511—ifsucha purchaseis everproposed.

13 6. Theinformationrequestedby ICNIJ—analysisfor an unrelatedutility

14 acquisition—ishighly confidentialbusinessinformation. ORCP36(C)(7)providesthat the

15 courtcanlimit ordenyamotion compellingdiscoveryof “a tradesecretor otherconfidential

~~- 16 research,development,or commercialinformation.” Thisprovisionacknowledgesthatthe

17 moresensitivethe information,themorediscoveryof it shouldberegulated. Here,wherethe

18 discoverysoughtis marginalatbest,theCommissionshouldconcludetheharmof ordering

19 disclosurefar outweighsICNTJ’s needfor theinformation.

20 7. ICNU hasaskedfor expeditedtreatmentof this motion andMEHC has

21 compliedby filing this expeditedresponse.While MEHC believesthereis no basisfor

22 productionofthe informationrequestedby ICNU 7.11 and7.12, it canexpeditiouslycomply

23 with an ordercompellingproduction. MEHC objectsto anydelayin thefiling of ICNU’s

24 testimonyon thebasisofthependencyof ICNU’s motion to compel.

25 III

26 ///
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For all theforegoingreasons,MEHC askstheCommissionto deny1CM]’ s Motion to1

2 Compel.

3 DATED: November17, 2005.
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