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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UM 1209
In the Matter of MIDAMERICAN MEHC’s AND PACIFICORP’s
ENERGY HOLDINGS COMPANY’S RESPONSE TO JOINT MOTION FOR
Application for an Order Authorizing CERTIFICATION

MEHC to Exercise Substantial Influence
Over the Policies and Actions of PacifiCorp

Pursuant to OAR 860-013-0035 and 860-013-0050, MidAmerican Energy Holdings
Company (“MEHC”) and PacifiCorp (collectively, the “Filing Parties”) provide the
following response to the Joint Parties’' Motion for Certification of Administrative Law
Judge Christina M. Smith’s August 4, 2005 Ruling establishing the procedural schedule in
UM 1209 (“Joint Motion for Certification”).

1. As a general matter, the Filing Parties can support any reasonable procedural
schedule that results in a Commission order by the end of the suspension period of February
28,2006. The Filing Parties believe that a reasonable procedural schedule is one that
accommodates the needs of the Commission to develop an orderly and complete record and
the needs of Staff and Intervenors to constructively and fully respond to the Application. The
Filing Parties believe that the schedule contained in the ALJ’s August 4, 2005 Ruling
(“August 4 Ruling”) meets these goals.

A reasonable procedural schedule also needs to respect the practical limitations and
constraints associated with the fact that this case is now pending in five other states. The

Filing Parties appreciate the ALJ’s consideration in setting the current hearing dates of

! The parties to this motion are the Citizens’ Utility Board, the Industrial Customers
of Northwest Utilities, Community Action Directors of Oregon and the Oregon Energy
Coordinators Association, Renewable Northwest Project, and NW Energy Coalition
(collectively, the “Joint Parties”).
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January 5-6, 2006, a schedule that avoids conflicts with hearings now set in other states in
this case and with hearings in PacifiCorp’s Washington rate case. The Filing Parties
respectfully request that any Commission order in response to the Joint Motion for
Certification adhere to the current January 5-6 hearing dates because of conflicts on other
dates in December 2005 and January 2006. Furthermore, the Filing Parties and others have
agreed to a schedule in Wyoming and are now negotiating a schedule in Idaho that assume
that the Oregon hearing will occur as scheduled.

2. OAR 860-012-0035 gives the ALJ the authority to set a schedule and requires
the ALJ to “maintain order” in this case. Because the ALJ’s August 4 Ruling is a procedural
order that falls squarely within the ALJ’s rights and duties, it is an unusual candidate for
certification to the Commission under OAR 860-014-0091. By its terms, the certification
option is reserved for rulings that “may result in substantial detriment to the public interest or
undue prejudice to any party,” a standard that appears to implicate more substantive subject
matter than the terms of a particular testimony filing date within a case schedule.

3. The Joint Motion for Certification seeks a Commission ruling adopting the
schedule the parties proposed at the pre-hearing conference instead of the schedule
announced in the August 4 Ruling. The “undue prejudice” alleged in the Joint Motion is not
the rejection of a stipulated schedule, however, nor could it be. Under OAR 860-014-
0085(4), a stipulation among the parties “shall not be binding on the Commission or
Administrative Law Judge (ALJ).” In any event, the ALJ made clear in the Ruling of
August 5, 2005 that she modified the proposed schedule for good cause: “The schedule
ultimately adopted uses some of the dates and events in the proposed schedule, but modified
other events to better serve the needs of the Commission to develop a sound factual record
and arguments in a timely fashion.” The Filing Parties supported the schedule proposed at

the pre-hearing conference. Based on the ALJ’s representation that the schedule in the

Page2 - MEHC’s AND PACIFICORP’s RESPONSE TO MOTION FOR CERTIFICATION

Portlnd3-1525792.1 0051851-00004



STOEL RIVES Lrr

900 SW Fifth Avenue, Suite 2600, Portland, OR 97204

Fax (503) 220-2480

Main (503) 224-3380

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

August 4 Ruling will better serve the Commission’s needs in this case, the Filing Parties
support the revised schedule set forth in that ruling.

4. The ALJ’s responsibility for case management is particularly important in
ORS 757.511 proceedings. The statute gives the Commission a dual mandate: the duty to
examine and investigate an application and the duty to do so “promptly,” a term defined by
the statute as 19 business days or less. While MEHC has agreed in this case to add
approximately seven months to the 19-business day suspension period, for the reasons stated
in its Application, it has not waived the requirement of ORS 757.511 that the Commission’s
examination and investigation be conducted “promptly.” The schedule set forth in the
August 4 Ruling balances the requirements of ORS 757.511 by permitting a prompt but
thorough examination and investigation.

5. The Joint Motion for Certification complains that the schedule adopted in the
August 4 Ruling departs significantly from the schedule followed in UM 1121. The
Commission has historically set a wide range of schedules in ORS 757.511 proceedings, with
the UM 1121 schedule ranking as one of the most protracted. Others have been shorter than
the seven and one-half month schedule set for this case in the August 4 Ruling. See, e.g., In
re NW Natural’s Acquisition of PGE, UM 1045 (scheduled for final order on May 28, 2002,
six months after November 28, 2001 filing); In re PacifiCorp Holdings, Inc. (internal
restructuring proposal approved under ORS 757.511 within two months of filing).

In general, the more straightforward the application, the more truncated the schedule.
The Application here involves the acquisition of PacifiCorp by a well-financed, deeply
experienced energy company interested in long-term ownership. This is a much more
straightforward transaction than the highly-leveraged, short-term acquisition of PGE
proposed by a non-energy company, Oregon Electric Utility Company, LLC and TPG

Partners IIT and IV, LLP (collectively “TPG”) in UM 1121.
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6. This case also differs from UM 1121 because the Filing Parties have had an
opportunity to observe and learn from procedural problems that occurred in that case. In pre-
filing discussions with stakeholders, many expressed dissatisfaction with the case process in
UM 1121. The Filing Parties responded to this feedback by filing a comprehensive
Application, with a full set of testimony responding to the concerns and issues raised in the
pre-filing discussions. The Filing Parties agreed in their initial filing to dozens of
commitments derived from other merger proceedings, avoiding the need to negotiate or
litigate these in this case. The Filing Parties also instituted procedures to expedite the
discovery process in this case, including opening an electronic data room stocked with
hundreds of background documents. The Filing Parties respectfully submit that these
procedural changes make the UM 1121 schedule inapplicable as precedent here.

7. The Joint Motion for Certification bases its claim of “undue prejudice” on the
change in the date for Staff and Intervenor Testimony from December 12, 2005 to November
21,2005. The Motion focuses primarily on the fact that Staff and Intervenor Testimony is
now due 24 days instead of 45 days after the Applicant’s Supplemental Direct Testimony.
As a practical matter, the Filing Parties believe that the Staff and Intervenor testimony will
focus most significantly on Applicant’s Direct Testimony filed on July 15, 2005, because it
anticipates that Applicant’s Supplemental Direct Testimony will be relatively narrow in
scope. The November 21, 2005 deadline for the Staff and Intervenor testimony is more than
four months after the filing of Applicant’s Direct Testimony.

8. To address the concerns raised in the Joint Motion for Certification about the
shortened period between Applicant’s Supplemental Direct Testimony and the Staff and
Intervenor Testimony, the Filing Parties offer to file Applicant’s Supplemental Direct
Testimony on an earlier date, such as October 21, 2005, at the ALJ’s direction.
Additionally, to address concerns about the ability to conduct discovery on Applicant’s

Supplemental Direct Testimony, the Filing Parties agree to a five-day, best-efforts discovery
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turn-around period between the filing of Applicant’s Supplemental Direct Testimony and the
filing of Staff and Intervenor Testimony.

0. The Filing Parties also pledge to continue to take all steps within their control
to expedite normal procedures in this case. In this regard, the Filing Parties have expedited
the PUHCA repeal-related changes to their initial filing due on August 22, 2005, and filed
these revisions on August 17, 2005.

10.  The Joint Motion for Certification also claims that holding Opening
Presentations on January 4, 2006 is prejudicial because it may impinge on the ability to
prepare for hearing. The Commission has adopted the Oregon Rules of Civil Procedure
under OAR 860-011-0000(3). Under ORCP 58, opening statements are a normal part of trial
procedure. The August 4, 2005 Ruling cannot be deemed prejudicial on the basis that it

includes such a requirement.

DATED: August 18, 2005.
STOEL RIVES e

o
A

}ﬁ‘étherine A. ¥McDowell
Attorneys for MEHC and PacifiCorp
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing document in docket UM 1209 on the

Mailing with postage prepaid

[ Hand delivery
O Facsimile transmission

Electronic mail

AMERICAN RIVERS
1025 VERMONT AVE NW, SUITE 720
WASHINGTON DC 20005

PORTLAND GENERAL ELECTRIC
RATES & REGULATORY AFFAIRS
121 SW SALMON STREET, IWTC0702
PORTLAND OR 97204
pge.opuc.filings@pgn.com

UTILITY WORKERS UNION OF AMERICA
PO BOX 37

SAN CLEMENTE CA 92674-0037
uwua@redhabanero.com

DOUGLAS L ANDERSON
MIDAMERICAN ENERGY HOLDINGS CO
302 S36 ST STE 400

OMAHA NE 68131
danderson@midamerican.com

ADAM § ARMS

MCKANNA BISHOP JOFFE & SULLIVAN LLP
1635 NW JOHNSON ST

PORTLAND OR 97209

aarms@mbjlaw.com

MAGGIE BRILZ

IDAHO POWER COMPANY
PO BOX 70

BOISE ID 83707-0070
mbrilz@idahopower.com

JOANNE M BUTLER
IDAHO POWER COMPANY
PO BOX 70

BOISE ID 83707-0070
jbutler@idahopower.com

following named person(s) on the date indicated below by

to said person(s) a true copy thereof, contained in a sealed envelope, addressed to said

person(s) at his or her last-known address(es) indicated below.

NW ENERGY COALITION
219 FIRST ST STE 100
SEATTLE WA 98104

TROUT UNLIMITED
1300 N 17TH ST, SUITE 500
ARLINTON VA 22209

JIM ABRAHAMSON -- CONFIDENTIAL
COMMUNITY ACTION DIRECTORS OF OREGON
4035 12TH ST CUTOFF SE STE 110

SALEM OR 97302

jim@cado-oregon.org

SUSAN ANDERSON

CITY OF PORTLAND OFFICE OF SUSTAINABLE DEV
721 NW 9TH AVE -- SUITE 350

PORTLAND OR 97209-3447
susananderson@ei.portland.or.us

CURTIS G BERKEY

ALEXANDER, BERKEY, WILLIAMS & WEATHERS, LLP
2000 CENTER STREET, SUITE 308

BERKELEY CA 94704

cberkey@abwwlaw.com

LOWREY R BROWN -- CONFIDENTIAL
CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY, SUITE 308
PORTLAND OR 97205
lowrey@oregoncub.org

PHIL CARVER

OREGON DEPARTMENT OF ENERGY
625 MARION STNE STE 1

SALEM OR 97301-3742
philip.h.carver@state.or.us

- CERTIFICATE OF SERVICE (UM 1209)
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RALPH CAVANAGH -- CONFIDENTIAL
NATURAL RESOURCES DEFENSE COUNCIL
111 SUTTER ST FL 20

SAN FRANCISCO CA 94104
rcavanagh@nrdc.org

JOHN CORBETT
YUROK TRIBE

PO BOX 1027
KLAMATH CA 95548
jeorbett@yuroktribe.nsn.us

CHRIS CREAN

MULTNOMAH COUNTY

501 SE HAWTHORNE, SUITE 500
PORTLAND OR 97214
christopher.d.crean@co.multnomah.or.us

MICHAEL EARLY

INDUSTRIAL CUSTOMERS OF NORTHWEST
UTILITIES

333 SW TAYLOR STE 400

PORTLAND OR 97204

mearly@icnu.org

ANN L FISHER

AF LEGAL & CONSULTING SERVICES
2005 SW 71ST AVE

PORTLAND OR 97225-3705
energlaw@aol.com

BERNARDO R GARCIA

UTILITY WORKERS UNION OF AMERICA
215 AVENDIA DEL MAR, SUITE M

SAN CLEMENTE CA 92672
uwua@redhabanero.com

DAVID E HAMILTON

NORRIS & STEVENS

621 SW MORRISON ST STE 800
PORTLAND OR 97205-3825
davidh@norrstev.com

JASON W JONES -- CONFIDENTIAL
DEPARTMENT OF JUSTICE

REGULATED UTILITY & BUSINESS SECTION
1162 COURT STNE

SALEM OR 97301-4096
jason.w.jones@state.or.us

BARTON L KLINE -- CONFIDENTIAL
IDAHO POWER COMPANY

PO BOX 70

BOISE ID 83707-0070
bkline@idahopower.com

MICHAEL T WEIRICH -- CONFIDENTIAL
DEPARTMENT OF JUSTICE

REGULATED UTILITY & BUSINESS SECTION
1162 COURT ST NE

SALEM OR 97301-4096

michael. weirich@state.or.us

BRYAN CONWAY

PO BOX 2148

SALEM OR 97309-2148
bryan.conway@state.or.us

JOAN COTE -- CONFIDENTIAL

OREGON ENERGY COORDINATORS ASSOCIATION
2585 STATE ST NE

SALEM OR 97301

cotej@mwvcaa.org

MELINDA J DAVISON
DAVISON VAN CLEVE PC
333 SW TAYLOR, STE. 400
PORTLAND OR 97204
mail@dvclaw.com

JASON EISDORFER -- CONFIDENTIAL
CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205
jason@oregoncub.org

JOHN R GALE

IDAHO POWER COMPANY
PO BOX 70

BOISE ID 83707-0070
rgale@idahopower.com

ANN ENGLISH GRAVATT
RENEWABLE NORTHWEST PROJECT
917 SW OAK - STE 303

PORTLAND OR 97205

ann@rnp.org

NANCY HARPER

IBEW, LOCAL 125

17200 NE SACRAMENTO
GRESHAM OR 97230
nancy@ibew125.com

BENJAMIN WALTERS

CITY OF PORTLAND - OFFICE OF CITY ATTORNEY
1221 SW 4TH AVE - RM 430

PORTLAND OR 97204

bwalters@ci.portland.or.us

KAITLIN LOVELL

TROUT UNLIMITED

213 SW ASH ST, SUITE 205
PORTLAND OR 97204
klovell@tu.org

WILLIAM MILLER
IBEW, LOCAL 125

17200 NE SACRAMENTO
GRESHAM OR 97230
bill@ibew125.com

- CERTIFICATE OF SERVICE (UM 1209)
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STEVEN WEISS

NORTHWEST ENERGY COALITION
4422 OREGON TRAIL CT NE
SALEM OR 97305
steve@nwenergy.org

MICHAEL W ORCUTT

HOOPA VALLEY TRIBE FISHERIES DEPT
PO BOX 417

HOOPA CA 95546

LISA F RACKNER -- CONFIDENTIAL
ATER WYNNE LLP

222 SW COLUMBIA ST STE 1800
PORTLAND OR 97201-6618
Hfr@aterwynne.com

GREGORY W SAID

IDAHO POWER COMPANY
PO BOX 70

BOISE ID 83707
gsaid@idahopower.com

GLEN H SPAIN -- CONFIDENTIAL

PACIFIC COAST FEDERATION OF FISHERMEN'S
ASSOC

PO BOX 11170

EUGENE OR 97440-3370

fishlifr@aol.com

DOUGLAS C TINGEY
PORTLAND GENERAL ELECTRIC
121 SW SALMON 1WTC13
PORTLAND OR 97204
doug.tingey@pgn.com

SARAH WALLACE -- CONFIDENTIAL
ATER WYNNE LLP

222 SW COLUMBIA STE 1800
PORTLAND OR 97201-6618
sek@aterwynne.com

DATED: August 18, 2005.

BARBARA LEE NORMAN
KARUK TRIBE OF CALIFORNIA
PO BOX 657

YREKA OR 96097

JANET L PREWITT -- CONFIDENTIAL
DEPARTMENT OF JUSTICE

1162 COURT ST NE

SALEM OR 97301-4096
janet.prewitt@doj.state.or.us

STEVE ROTHERT
AMERICAN RIVERS

409 SPRING ST, SUITED
NEVADA CITY CA 95959
srothert@americanrivers.org

THOMAS P SCHLOSSER

MORISSET, SCHLOSSER, JOZWIAK & MCGAW
801 SECOND AVE, SUITE 1115

SEATTLE WA 98104-1509

t.schlosser@msaj.com

JOHN W STEPHENS

ESLER STEPHENS & BUCKLEY
888 SW FIFTH AVE STE 700
PORTLAND OR 97204-2021
stephens@eslerstephens.com

SANDI R TRIPP

KARUK TRIBE DEPT. OF NATURAL RESOURCES
PO BOX 1016

HAPPY CAMP CA 95546

BENJAMIN WALTERS

CITY OF PORTLAND - OFFICE OF CITY ATTORNEY

1221 SW4TH AVE - RM 430
PORTLAND OR 97204
bwalters@ci.portiand.or.us

Kafghérine A. McDowell

Joint Counsel for MidAmerican Energy
Holdings Company and PacifiCorp

- CERTIFICATE OF SERVICE (UM 1209)
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