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The applicants' objections to the Hoopa Valley Tribe's (the "Tribe") application for
intervention are unfounded and misrepresent the issues that the Tribe intends to raise in this
proceeding. The purpose of this proceeding is to evaluate whether the transfer of ownership and
control of PacifiCorp to MidAmerican Energy Holdings Company ("MEHC") benefits or harms
the public interest. ORS § 757.511. It is well within the scope of the Commission's public
interest review to consider whether PacifiCorp's new owner, MEHC, is committed to spending
the millions (potentially hundreds of millions) of dollars that will be necessary to comply with
the FERC licenses for the Klamath Hydroelectric Project.

The public interest review under ORS § 757.511 demands that the Commission
determine whether MEHC is fully informed of the extent of funds that will be necessary to
comply with the new FERC licenses, whether MEHC has adequately budgeted funds for
compliance with the licenses, and how MEHC intends to finance the obligations related to FERC
license compliance. In general, the Commission, in order to comply with its duties under ORS
§ 757.511 must assure itself that MEHC is fully prepared to shoulder the significant liabilities
and obligations associated with the new FERC licenses. This transaction will harm Oregon's
citizens and Oregon's environment if MEHC is not fully committed to spending the substantial

amount of money necessary to comply with the FERC licenses.



A. The Issues Raised By The Tribe Are Within The Proper Scope of This Proceeding.

The applicants incorrectly state that the Tribe is "trying to pursue conditions unrelated to
the alleged harms posed by the transaction." The Tribe is not asking the Commission to evaluate
technical issues related to dam operations or to evaluate and impose environmental related
conditions. The Tribe is asking the Commission to ensure that MEHC is fully aware of and
committed to implementing and funding the conditions that will be required in the new FERC
licenses.

FERC is currently evaluating conditions to impose in the new licenses for the Klamath
Hydroelectric Project, and the Tribe does not seek to duplicate that process here. In stark
contrast to the legal requirements applicable when the Klamath Project was built (in 1917) and
licensed (in 1956), federal law now mandates that equal consideration be given to power and
environmental interests when a FERC license is issued. See Electric Consumers Power Act, Pub.
L. No. 99-495 (1986) (amending § 4(e) of Federal Power Act to provide for "equal
consideration" of energy and environmental concerns, including fish, wildlife, and recreation in
licensing decisions). In the FERC proceeding, the Tribes, the States of Oregon and California,
the U.S. Department of the Interior, NOAA Fisheries, and FERC are going to follow the mandate
of federal law and require conditions to protect and restore the imperiled Klamath fishery. Those
license conditions are likely to include things such as removal or laddering of dams which were
built without any fish passage and improvement of existing defective fish ladders at upstream
dams. American Rivers, Inc. v. FERC, 170 F.3d 896 (9th Cir. 1999) (§ 18 of the Federal Power
Act requires FERC to impose any fish passage prescriptions recommended by the Secretaries of
Commerce and the Interior in a new license).

The costs associated with implementing the conditions imposed to protect fish, wildlife,
and water quality will be substantial. The Tribe does not seek a repetition of the FERC process in
this proceeding. The Tribe simply wants the Commission to ensure that the new owner, MEHC,
1s fully informed of, and committed to, the significant obligations to all citizens that it will be

assuming when it acquires PacifiCorp and control over the Klamath Hydroelectric Project.



The Tribe has cause for concern that the Klamath Hydroelectric Project is not a top
priority for MEHC. In its joint application, MEHC says that the primary public benefit of its
ownership of PacifiCorp is its willingness to invest in infrastructure and project improvements.
MEHC goes on to list numerous projects where it intends to invest hundreds of millions of
dollars into PacifiCorp operations - many of which have no relation to Oregon. Significantly, no
mention is made of the Klamath Hydroelectric Project even though that project will require
millions of dollars in infrastructure upgrades and even though it has a great effect on Oregon's
citizens and environment. There is no indication in the joint application that MEHC even knows
that the Klamath Hydroelectric Project exists. This Commission, on behalf of Oregon's citizens,
must assure itself that MEHC is prepared to undertake the obligations associated with the
Klamath Project. If MEHC is not so prepared, the public interest, at least for citizens of southern

Oregon, is not furthered by this transaction.

B. The Tribe's Intervention Will Not Unreasonably Broaden The Issues, Burden The
Record, Or Unreasonably Delay The Proceeding.

The intervention of the Hoopa Valley Tribe will not unreasonably broaden the issues.
The issues to be raised by the Tribe are no broader than those listed in ORS § 757.511, which
outlines the information that an applicant must provide under that section. Under ORS
§ 757.511, the applicant must provide information on "(a) financial ability; . . . (¢) the source and
amounts of funds or other consideration to be used in the acquisition; . . . (g) the applicant's
expertise in operating public utilities; (h) the applicant's plan for operating the public utility; and
(1) how the acquisition will serve the public utility's customers in the public interest." The
Tribe's issues are consistent with those listed in § 757.511. The Tribe wants assurance that
MEHC is aware of the extent of its obligations related to the Klamath Project and is committed
to funding those obligations in full. Those issues are directly related to the purpose of this
proceeding.

MEHC and PacifiCorp argue that this Commission should not be concerned with their
application because it simply is an application to "replace MEHC for ScottishPower as the owner

of PacifiCorp." However, under Oregon law, this "replacement" of ScottishPower with MEHC



is the event that triggers the public interest review. Oregon law recognizes that a transfer of
ownership is not as benign as MEHC and PacifiCorp make it out to be, and thus requires the
Commission to carefully evaluate the benefits and harms associated with such a change in
ownership. Whether the new owner of a company (in this case, MEHC) is committed to making
necessary infrastructure investments in a project that has devastated a portion of Oregon's
environment is within the scope of the Commission's public interest review.

Intervention of the Tribe will not burden the record. On the contrary, the Tribe does not
anticipate the need to submit a substantial amount of information into the record. If MEHC and
PacifiCorp provide realistic estimates to the Commission of the anticipated cost of compliance
with the new FERC license and MEHC provides sufficient assurance that it is prepared to
undertake those obligations in full, the Tribe may have little evidence to add to the record. If the
Tribe believes that MEHC's and PacifiCorp's estimates are unrealistic and do not convey the
proper scope of the necessary investment, the Tribe would like to present additional evidence to
inform the Commission of the conditions that are likely to be imposed by federal law in the new
licenses. The Tribe has no desire to create needless work for itself, MEHC, PacifiCorp, or the
Commission. The Tribe has legitimate concerns it wants addressed, and seeks its legal right to
join this proceeding and raise those concerns.

There is no reason why the Tribe's intervention will delay this proceeding. MEHC and
PacifiCorp argue that the Tribe wants this proceeding to turn into a second FERC proceeding; to
re-argue all the things that are already being addressed in the FERC proceeding. Nothing is
further from the truth. The FERC forum is adequate to address the specific environmental
conditions that PacifiCorp and MEHC must comply with in the new FERC licenses. This forum
is necessary to ensure that MEHC is prepared, financially and operationally, to fulfill those

conditions.

C. Many of The Applicants' Objections Misunderstand or Misstate The Tribe's
Position.

The applicants complain that the Tribe's Application for Intervention alleges detriment to

the Tribe's environmental, economic, and cultural interests. The applicants confuse the Tribe's



interest in this proceeding (which is the harm caused by PacifiCorp's operation of the Klamath
Hydroelectric Project) with the issues that the Tribe intends to raise. The Tribe was required, by
OAR § 860-012-001, to explain to the Commission both its interest and the issues to be raised.
While the Tribe's interest is clearly related to PacifiCorp's operations and the harm that they
cause to the Klamath basin fishery, people, and economy, the issues to be raised in this
proceeding relate to MEHC's ability and willingness to finance the infrastructure improvements
and environmental conditions necessary to restore the fishery. As clearly stated in Section B of

the Tribe's Application for Intervention:

The proposed purchase of PacifiCorp from Scottish Power is undoubtedly based

upon assumptions concerning the costs of compliance with fisheries and water

protection measures. It is critically important that the Commission assure itself

that MidAmerican Energy Holdings Company is prepared to shoulder the

liabilities and obligations to rectify operations that are lethal to salmonids.

The Tribe's underlying interest is protection and restoration of the Klamath fishery, but the
issues to be raised by the Tribe focus specifically on the transfer of ownership to MEHC and the
effect that such transfer will have on compliance with the new FERC licenses.

PacifiCorp also argues that "this case does not implicate any changes to PacifiCorp's
responsibility for its hydro projects." Even if that is true, it is entirely beside the point. This
proceeding was triggered because of the proposed change in control. The issue isn't whether
PacifiCorp's responsibility for the Klamath Hydro Project is changing; the issue is whether the
new owner of PacifiCorp, the entity responsible for decision-making, policy-making, and
funding is prepared to carry out those responsibilities. It is clearly relevant in this proceeding to
evaluate whether MEHC is committed to fulfilling PacifiCorp's obligations and responsibilities,
or whether it considers infrastructure investment on the Klamath as a low priority.

The applicants' objections also make much of the fact that there is already an open FERC

proceeding on the Klamath re-licensing. Again, that is entirely beside the point. The issues



raised by the Tribe in this proceeding in no way duplicate the work being conducted in the FERC
proceeding. It is absurd to argue, as applicants do, that "deference to FERC authority" requires
rejection of the Tribe's intervention. This proceeding in no way infringes on the FERC
proceeding, nor does the FERC proceeding infringe upon this Commission. The FERC
proceeding will determine what environmental conditions are required in the new FERC
licenses; this Commission must ensure, for the benefit of Oregon's environment and public, that
MEHC is fully aware of and prepared to fulfill those conditions when the FERC licenses are
issued.

The applicants also argue that the Commission's obligation to "promptly" examine their
application requires denial of the Tribe's petition. This is absurd. The applicants apparently are
seeking a rubber-stamp approval, rather than the thorough public interest review required by
Oregon law. Regardless, the Tribe is fully confident that their intervention will not delay the
schedule adopted by the Commission in this proceeding. The Tribe, like the Commission, wants
a prompt, but thorough, review of the proposed transfer of control.

D. Conclusion - The Tribe's Application for Intervention Should Be Granted.

The applicants' objections fail to show that the Tribe's intervention will unreasonably
broaden the scope of these proceedings, burden the record, or unreasonably delay the
proceeding. The applicants' objections misstate the Tribe's purpose in intervening in this
proceeding. The Tribe does not seek to duplicate or re-litigate issues being raised in the FERC
proceeding. The Tribe is entitled, in this forum, to express its concerns related to MEHC's
willingness and commitment to implement and fund the conditions that will be required in the
new FERC licenses for the Klamath Hydroelectric Project. The Tribe's application for

Intervention should be granted.



DATED this 15th day of August, 2005
Respectfully submitted

MORISSET, SCHLOSSER, JOZWIAK, & MCGAW

/s/ Thomas P. Schlosser
Thomas P. Schlosser, WSBA No. 06276
1115 Norton Building
801 Second Avenue
Seattle, WA 98104-1509
Tel.: 206/ 386-5200
Fax: 206/ 386-7322
Email: t.schlosser@msaj.com

/s/ Rob Roy Smith

Rob Roy Smith, OSB No. 00393
1115 Norton Building
801 Second Avenue
Seattle, WA 98104-1509
Tel.: 206/ 386-5200
Fax: 206/ 386-7322
Email: r.smith@msaj.com

Attorneys for the Hoopa Valley Tribe
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of August, 2005, in addition to electronic service, 1

mailed the original and five copies of the Hoopa Valley Tribe's Reply To MEHC's and

PacifiCorp's Objections To the Tribe's Application For Intervention, via First-Class Mail to:

Public Utility Commission of Oregon

Attn: Filing Center

550 Capitol St., NE #215
P.O. Box 2148

Salem, OR 97308-2148

Email: PUC.FilingCenter@state.or.us

I further certify that on the 15th day of August, 2005, I served a copy of Hoopa

Valley Tribe's Reply To MEHC's and PacifiCorp's Objections To the Tribe's Application For

Intervention on counsel via E-mail to the following addresses:

Utility Workers Union of America
P.O. Box 37

San Clemente, CA 92674-0037
uswua@redhabanero.com

Douglas L. Anderson

MidAmerican Energy Holdings Company
302 South 36 Street, Suite 400

Omaha, NE 68131
gerickson@midamerican.com

Bernardo R. Garcia

Utility Workers Union of America
215 Avendia Del Mar, Suite M
San Clemente, CA 92672
uwua@redhabanero.com

Ann English Gravatt
Renewable Northwest Project
917 S.W. Oak — Suite 303
Portland, OR 97205
ann@rmp.or

Jason W. Jones

Department of Justice

Regulated Utility & Business Section
1162 Court Street, N.E.

Salem, OR 97301-4096
jason.w.jones(@state.or.us

Andrea L. Kelly

PacifiCorp

825 N.E. Multnomah Street, Suite 800
Portland, OR 97232
andrea.kelly@pacificorp.com

Katherine A. McDowell

Stoel Rives LLP

900 S.W. Fifth Avenue, Suite 1600
Portland, OR 97204-1268

Mark C. Moench

MidAmerican Energy Holdings Company
2755 E. Cottonwood Parkway, Suite 300
Salt Lake City, UT 84171-0400




kamcdowell@stoel.com

mcmoench@midamerican.com

John W. Stephens

Esler Stephens & Buckley

888 S.W. Fifth Avenue, Suite 700
Portland, OR 97204-2021
stephens@eslerstephens.com

Michael T. Weirich

Department of Justice

Regulated Utility & Business Section
1162 Court Street, N.E.

Salem, OR 97301-4096

Michael weirich@state.or.us

Steve Rothert

American Rivers, California Field Office
409 Spring St., Suite D

Nevada City, CA 95959
srothert@amrivers.org

Lowrey R. Brown

Jason G. Eisdorfer

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland, OR 97205
lowrey(@oregoncub.org

Ralph Cavanaugh

Natural Resources Defense Council
111 Sutter Street, Flr. 20

San Francisco, CA 94104
rcavanaugh@nrdc.org

Melinda J. Davison
Davison Van Cleve, PC
333 SW Taylor, Suite 400
Portland, OR 97204
mail@dvclaw.com

American Rivers
1025 Vermont Ave. NW, Suite 720
Washington, DC 20005

Michael W. Orcutt

Hoopa Valley Tribe Fisheries Dept.
P.O. Box 417

Hoopa, CA 95546

Pacific Coast Federation of Fishermans’
Associations c¢/o Glen H. Spain
P.O.Box 11170

Eugene, OR 97440-3370
fishlifr@aol.com

Douglas C. Tingey

Portland General Electric Co.

121 SW Salmon Street, IWTC1301
Portland, OR 97204
doug.tingey@pgn.com

Rates & Regulatory Affairs
Portland General Electric

121 SW Salmon Street, IWTC0702
Portland, OR 97204
pge@opuc.filings@pen.com

Trout Unlimited
1300 N. 17" Street, Suite 500
Arlington, VA 22209

NW Energy Coalition
219 First Street, Suite 100
Seattle, WA 98104

Jim Abrahamson

Community Action Directors of Oregon
4035 12" Street Cutoff SE, Suite 110
Salem, OR 97302
Jim@cado-oregon.org

Adam S. Arms
aarms@mbilaw.com

Maggie Brilz

Idaho Power Company
P.0. Box 70

Boise, ID 83707-0070
mbrilz@idahopower.com




Ken Canon

Industrial Customers of NW Utilities
333 SW Taylor, Suite 400

Portland, OR 97204
kcanon@incu.org

Curtis G. Berkey

Alexander, Berkey, Williams, & Weathers
2000 Center Street, Suite 308

Berkey, CA 94704
cberkey@abwwlaw.com

Phil Carver

Oregon Department of Energy
625 Marion Street NE, Suite 1
Salem, OR 97301-3742
Philip.h.carver@state.or.us

John Corbett

Yurok Tribe

P.O. Box 1027

Klamath, CA 95548
jcorbett@yuroktribe.nsn.us

Joan Cote

Oregon Energy Coordinators Association
2585 State Street NE

Salem, OR 97301

cotej@mwvcaa.org

Chris Crean

Multnomah County

501 SE Hawthorne, Suite 500

Portland, OR 97214
Christopher.d.crean@co.multnomah.or.us

Michael Feldman

Community Action Directors of Oregon
2448 W. Harvard Blvd.

Roseburg, OR 97470

Joanne M. Butler

Idaho Power Company
P.O. Box 70

Boise, ID 83707-0070
jbutler@idahopower.com

John R. Gale

Idaho Power Company
P.O. Box 70

Boise, ID 83707-0070
reale@idahopower.com

Barton Kline

Idaho Power Company
P.O. Box 70

Boise, ID 83707-0070
bkline@idahopower.com

David E. Hamilton

Norris & Stevens

621 SW Morrison Street, Suite 800
Portland, OR 97205-3825
davidh@norrstev.com

Ann L. Fisher

AF Legal & Consulting Services
2005 SW 71% Avenue

Portland, OR 97225
energlaw(@aol.com

Kaitlin Lovell William Miller

Trout Unlimited Nancy Harper

213 SW Ash Street, Suite 205 bill@ibew125.com
Portland, OR 97204 nancy@ibew125.com
klovell@tu.org

Barbara Lee Norman Janet L. Prewitt
Karuk Tribe of California Department of Justice
P.O. Box 657 1162 Court Street NE

Yreka, OR 96097

Salem, OR 97301-4096
Janet.prewitt#doj.state.or.us

Lisa F. Rackner

Ater Wynne LLP

222 SW Columbia, Suite 1800
Portland, OR 97201-6618
Ifr@aterwynne.com

Gregory W. Said

Idaho Power Company
P.O. Box 70

Boise, ID 83707-0070
gsaid@idahopower.com
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Sandi R. Tripp Sarah Wallace

Karuk Tribe — Dept. of Natural Resources Ater Wynne LLP

P.O.Box 1016 222 SW Columbia, Suite 1800
Happy Camp, CA 95546 Portland, OR 97201-6618
sek@aterwynne.com

Steven Weiss

Northwest Energy Coalition
4422 Oregon Trail Court NE
Salem, OR 97305
steve(@nwenergy.org

I declare the above to be true and correct under penalty of perjury. Executed this 15" day

of August, 2005, at Seattle, Washington.

/s/ Rob Rovy Smith

Rob Roy Smith, OSB No. 00393
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