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BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 
UF 4218 / UM 1206 

 
TESTIMONY OF 

RICHARD W. CUTHBERT 
ON BEHALF OF THE CITY OF PORTLAND 

 
 

QUALIFICATIONS AND SUMMARY OF TESTIMONY 

Q. Please state your name, business address, and occupation. 

A. My name is Richard W. Cuthbert.  My business address is R. W. Beck, Inc., 

1001 Fourth Avenue, Suite 2500, Seattle, Washington 98154-1004.  I am a 

Principal and Senior Director with the firm of R. W. Beck, Inc., Engineers and 

Consultants, which has its headquarters in Seattle, Washington.  R. W. Beck is a 

nationally recognized engineering and management consulting firm serving 

clients throughout the United States, principally in utility matters.  

Q. Please state your educational background. 

A. I have a Masters of Science degree from Oregon State University in Corvallis, 

Oregon, where my specialization was in the fields of resource economics and 

statistics.  Prior to this, I earned a Bachelor of Arts degree from Reed College in 

Portland, Oregon. 

Q. Briefly describe your professional experience. 

A. I have been employed by R. W. Beck since July 1981.  My primary 

responsibilities are in the areas of financial analyses, cost of capital studies, utility 
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rates and cost-of-service studies, load forecasting, and various other assignments, 

primarily for electric and water utilities.  In this capacity, I have prepared expert 

testimony on the cost of capital and various ratemaking issues in cases appearing 

before both state and Federal regulatory agencies.  I have also reviewed a wide 

range of issues related to the appropriate regulation of public utilities, several of 

which have resulted in expert testimony.  Prior to my employment with 

R. W. Beck, I worked as an economic research assistant at Oregon State 

University from 1978 through 1980. 

Q. Have you previously testified as an expert witness concerning the regulation 

of public utilities? 

A. Yes.  I have testified before various jurisdictions at both the state and Federal 

levels on issues such as required rate of return, proper capitalization structure, and 

financial impact assessment.  A full listing of my participation in various 

proceedings as an expert witness is provided as Exhibit COP/101 to this 

testimony. 

Q. On whose behalf are you presenting this testimony? 

A. I am testifying on behalf of the City of Portland (“the City”). 

Q. What information have you reviewed to develop your testimony and 

recommendations? 

A. I reviewed the Application and Stipulation along with the supporting testimony 

prepared by the Applicants, certain Commission orders and other documents from 

prior proceedings in Oregon, various documents and information provided in 

response to data requests, information provided to me by the City, and various 
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publicly available reports and other non-confidential information regarding PGE 

and the proposed issuance of new PGE common stock. 

Q. Have you provided any exhibits that support your recommendations? 

A. Yes.  I have prepared exhibits COP/101 through exhibits COP/114 to accompany 

this testimony.  

Q. Were these exhibits prepared or organized by you or under your direct 

supervision? 

A. Yes, they were. 

Q. What is the purpose of your testimony? 

A. The purpose of my testimony is to address certain concerns about the Application 

prepared by the Applicants in this proceeding and the Stipulation entered into by 

a number of parties of the proceeding. 

Q. What is the background of your involvement in this case? 

A. On June 17, 2005, Portland General Electric (“PGE”) and Enron filed their joint 

Application for the Commission’s review of the proposed issuance of new PGE 

common stock, and the distribution of that stock.  On July 19, 2005, a prehearing 

conference was held at the Commission’s office to establish the schedule in this 

proceeding.  Shortly after this date, R.W. Beck was retained by the City to 

provide assistance in reviewing the Application and the development of the 

Stipulation related to the plan to create and distribute new PGE common stock. 
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Q. Did your firm have previous involvement related to the City’s proposal to 

purchase PGE from Enron? 

A. R. W. Beck was hired by the City in early 2005 to help it evaluate the merits of a 

proposal to purchase PGE and municipalize its operations.  Our efforts were 

centered on analyzing the potential impacts to ratepayers under a municipalization 

scenario.  R. W. Beck also assisted the City during 2002 and 2003 in an earlier 

effort to purchase PGE. 

Q. Regarding R. W. Beck’s 2005 evaluation of the merits of a proposal by the 

City to purchase PGE and municipalize its operations, what conclusions did 

the analyses performed reach? 

A. Using publicly available financial and operating data for PGE, R. W. Beck 

created a financial model and financial pro forma analysis of an acquisition and 

subsequent operation by the City of PGE as a municipal utility.  From our 

analyses, we concluded that the City’s proposed acquisition of PGE’s common 

stock from Enron for approximately $2 billion along with the assumption of 

outstanding PGE debt was financially and operationally feasible.  We also 

concluded that this transaction would enable the City to reduce PGE customer 

rates by approximately 10 percent. 

Q. Please summarize your concerns with the Application and the Stipulation. 

A. Although the Application, as modified by the Stipulated Conditions, indicates that 

the Applicants believe the proposed creation and distribution of new PGE 

common equity will serve the public interest and benefit PGE customers, I believe 

that the Application and Stipulation do not maintain the current level of 

protections afforded to PGE’s customers by the existing conditions available 
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under Enron’s ownership and do not provide a net benefit to PGE ratepayers.  

Additionally, I believe that the implementation of the actions proposed in the 

Application and Stipulation will pose increased risks and increased liabilities to 

PGE’s ratepayers.  

  Two of my principal concerns with the Application and Stipulation are 

related to the “net benefits” test for PGE ratepayers: 

1. The stock distribution plan will not in any meaningful way result in the 

“benefit” of a local headquarters, local management, and independence as 

Applicants claim on page 27 of the Application.  Under Enron’s 

ownership PGE already has the benefit of a local headquarters and local 

management, and with current controls imposed by Commission orders 

has relative independence from Enron.  The Application and Stipulation 

do not provide any benefit not already in place, nor do they provide for 

future stability and adequate protection from loss of local control post 

transfer.  This concern is due to the level of control the Reserve will have 

in the selection of the Board of Directors, and is amplified by the recent 

repeal of the Public Utility Holding Company Act (“PUHCA”) by 

Congress.  The repeal of PUHCA makes it more likely that PGE will be a 

takeover target, and nothing in the Application and Stipulation provides 

assurance of retaining the current status of  local headquarters and local 

management. 

2. The Application and Stipulation do not provide adequate protection to 

PGE ratepayers from Enron-related liabilities and do not provide adequate 

protection from potential long-term financial harm.  This concern relates 

to inadequacies in Conditions 5, 6, 8 and 11 of the Stipulation. 
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As a result of these concerns, it is my view that the Application and Stipulation do 

not meet the Commission’s net benefit test and, unless the Commission imposes 

additional conditions on the Application, the Application should be rejected. 

Q. What additional conditions are you recommending the Commission impose 

as part of its acceptance of the Application? 

A. I recommend the following additional conditions be imposed by the Commission: 

1) PGE should be required to estimate the potential financial costs and 

liabilities arising from Enron’s ownership of PGE, and this information 

should be provided to the Commission for its review and considerations.  

PGE should also be required to establish adequate reserves to meet these 

costs and liabilities. 

2) The Commission should explicitly affirm its position that PGE ratepayers 

will not be required to cover any Enron-related costs or liabilities and that 

PGE’s new stockholders will be financially responsible for these costs and 

liabilities. 

3) Conditions 5 and 8 of the Stipulation should be strengthened by requiring 

prior Commission approval of any cash payments or dividends from PGE 

to its new stockholders while the Reserve holding is greater than 

20 percent of total new common stock and by requiring adequate financial 

reserves to be established to cover all Enron related costs and liabilities.   

4) In addition to these actions that address potential harms to PGE customers 

associated with adoption of the Application, the Commission should 

require an immediate rate credit of $100 million as part of the 

establishment of the new PGE stock issuance plan.  This rate credit would 
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provide the necessary benefit to PGE ratepayers to meet the Commission’s 

net benefit standard. 

LACK OF NET BENEFITS OF THE APPLICATION 

Q. What is the Commission’s policy regarding the need for a net benefit test for 

a merger or change in utility ownership? 

A. As staff testified in UM 1121, the Commission’s role in matters such as these is to 

determine if the application meets the requirements of ORS 757.511.  “This 

statute requires the applicant to ‘bear the burden of showing that granting the 

application is in the public interest’.” (Staff/100, Conway/3, lines 2-5, Exhibit 

COP/102).  In this case the Commission is considering the Joint Application of 

PGE, Enron, and Stephen Forbes Cooper, LLC (“the Applicants”) to create and 

distribute new PGE common stock which results in a change of control over the 

management and affairs of PGE.  Such change of control requires PGE to meet 

the requirements of ORS 757.511.   

  Furthermore, during the foreseeable future, a significant amount of the 

new PGE common stock will be deposited into a trust fund, the Disputed Claims 

Reserve (“the Reserve”), which will be overseen by Steven Forbes Cooper LLC 

and other members of the Enron Board of Directors.  During the unknown amount 

of time in which a substantial amount of the shares remain in the Reserve, these 

shares will be voted as a bloc.  This voting bloc will give the Reserve, and by 

extension whoever controls the voting rights of the Reserve, “substantial 

influence” over PGE within the meaning of ORS 757.511.  This change in control 

also requires PGE to meet the public benefit requirements of ORS 757.511.  As 
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stated in the Joint Testimony, this standard was explained in Commission Order 

No. 05-114: 
 
  “The meaning of ‘serve the public utility’s customers in the 

public interest’ was the subject of a Commission investigation in 
docket UM 1011.  Utilities, consumer groups, and Staff provided 
input on the applicable standard under the statute.  The 
Commission resolved the docket by issuing Order No. 01-778, 
which adopted a two-pronged legal standard under ORS 
757.511(3).  After reviewing the text and context of the statute, the 
Commission ‘read the verb ‘serve’ to indicate a net benefit 
standard for merger approval.’  See Order No. 01-778 at 10.  The 
Commission went on to state that providing net benefits is a 
specific way to cure the general concern enunciated in ORS 
757.506 that a transaction could harm customers.  The order then 
set out a second requirement:  ‘in addition to finding a net benefit 
to the utility’s customers, we must also find that the proposed 
transaction will not impose a detriment on Oregon citizens as a 
whole’  See Order No. 01-778 at 11.”  Order No. 05-114 at 17. 

 Additionally, the Commission explained the concept of a comparator or 

comparison case in evaluating the new benefit test: 
 
  “ORS 757.506(1)(c) delineates some harms against which 

customers should be protected, including degradation of utility 
service, higher rates, weakened financial structure and diminution 
of utility assets.  The wording of the statute presumes a review of 
the utility’s current status to see if a proposed transaction would 
cause harm.  ORS 757.506(2) further provides that regulation is to 
prevent ‘unnecessary and unwarranted harm to such utilities’ 
customers.’  Reading this statute in concert with ORS 757.511, we 
reject Applicants’ approach and conclude that we must compare 
the potential benefits and harms of the transaction against the PGE 
as it is currently configured.  However, this transaction is unique, 
because PGE is in a transitional state.  It is owned by Enron, which 
is in bankruptcy and is being liquidated.  There is little to suggest 
that PGE would operate very differently after the stock distribution 
plan than it does now.  With Enron’s current hands-off approach, 
PGE is, essentially, currently acting as a stand-alone utility.  
Therefore, to take into account the current transitional nature of 
PGE’s ownership, we will compare Applicants’ proposed to PGE 
as a separate and distinct entity, which would function as PGE 
operates today.”  Order No. 05-114 at 18. 
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Q. Why did the Commission indicate that the net benefit test is important for a 

change in utility ownership and control? 

A. The Commission stated in Order No. 05-114 that in order to show that an 

application for a change of ownership is in the public interest, net benefits must 

be specifically demonstrated as a cure to the potential harms that may occur with 

a change in ownership.  Only by showing a net benefit relative to the existing 

condition or some other comparator, is the standard of ORS 757.511 satisfied. 

Q. What net benefits are claimed by the Applicants? 

A. The Applicants state in their Joint Testimony in support of the Stipulation that the 

unique nature of this change in ownership is the basis for the proposed conditions 

in the Stipulation and that these conditions are designed “… to provide net 

benefits as a whole …” (page 14 of Joint Testimony).  Section VII of the 

Application describes separately those conditions that purportedly prevent harm 

to ratepayers and those conditions that purportedly benefit rate payers over the 

status quo.  The Application presents the Commission with only three reasons 

why it believes that the Application “serves the public interest and benefits 

customers” (which for ease of reference, I will refer to as the “Three Reasons”): 

• The first of the Three Reasons concludes that no risks will be borne by 

PGE or its customers from the transaction, identifying the absence of new 

debt or liability at the PGE level and the shareholder level, and stating that 

one-time costs will not be passed through to customers (“First Reason”). 

• The second of the Three Reasons concludes that becoming a publicly 

traded company will focus direction and management decisions solely on 

operating a public utility in Oregon, and that PGE will have access to the 

public equity markets (“Second Reason”). 
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• The third of the Three Reasons concludes that PGE will pay its taxes 

directly to taxing authorities once it is no longer consolidated with Enron 

(“Third Reason”). 

  Not one of the Three Reasons actually describes a benefit to ratepayers 

over the status quo.  Nor do any of the Three Reasons discuss or address the 

statutory requirement to demonstrate a “net benefit” accruing to the ratepayers as 

a result of approval of the change of control requested by PGE. 

  The First Reason describes a lack of risk, but no benefit.  The status quo 

already has none of the risks identified by PGE in the First Reason.  As discussed 

below, however, the proposed transaction imposes significant risk for the 

ratepayers and thus a reduction of benefits. 

  The Second Reason has two parts, neither of which addresses a benefit to 

ratepayers over the status quo.  I will address the lack of change in status 

regarding local headquarters, local management and independence later in my 

testimony.  PGE currently has access to the public equity and the public debt 

markets, and has outstanding preferred stock and outstanding independent debt 

not owned or controlled by Enron.  Current statutory authority exists for PGE to 

seek approval from the Commission to issue and sell additional equity securities 

and debt instruments.  PGE does not claim that Enron’s ownership of its stock has 

had a detrimental effect on its provision of service to its ratepayers and PGE does 

not present any examples of how or why the change to Stephen Forbes Cooper 

and Enron creditors’ ownership of its stock will improve service to its ratepayers.  

The more plausible argument is that by removing many of the protections against 

manipulation by Enron imposed by prior Commission orders, the ratepayers will 

be worse off under the control of Stephen Forbes Cooper and Enron creditors as 
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proposed in the Application.  I will address this issue further later in my 

testimony. 

  The Third Reason has nothing to do with the PGE ratepayers at all, much 

less purport to benefit the ratepayers.  Paying taxes to the federal government, the 

state government, and other taxing jurisdictions benefits the public generally, not 

the ratepayers.  It is noteworthy only because Enron has not paid the taxes PGE 

collected from the ratepayers.  To be a benefit to ratepayers, PGE would have to 

refund to the ratepayers, through a rate credit, the taxes PGE collected but Enron 

did not pay.  PGE has not proposed such a rate credit in the Application. 

Q. Do the Application and Stipulation meet the Commission’s net public benefit 

test? 

A. I do not believe they do. As explained above, the Application and Stipulation do 

not demonstrate any benefit, much less a net benefit to ratepayers. The Stipulation 

as it currently stands does not even rise to the same level of protection and 

benefits to PGE ratepayers that were established by the Commission in the 

Enron/PGE merger proceeding, or even those proposed by Oregon Electric Utility 

in its PGE acquisition approval application rejected by the Commission earlier 

this year.  Additionally there is no rate relief for PGE customers from rate levels 

that are among the highest in the region. 

Q. Have PGE ratepayers been negatively impacted by Enron ownership of the 

company? 

A. Although this is difficult to assess quantitatively, significant liabilities associated 

with PGE’s ownership by Enron will continue to be a factor impacting the 

company for many years.  Among the negative factors affecting PGE are:  
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• In the Oregon Electric Utility proceeding, staff witness Morgan identified 

a $5 to $7 million increase in PGE debt expense attributed to Enron. 

(Exhibit COP/103.) 

• Forgiveness of Enron accounts payable to PGE:  PGE’s 2004 Form 10-K 

report filed with the Securities and Exchange Commission (“SEC”), at 

pages 117 through 120 (see Exhibit COP/104) reveals in excess of 

$73 million owed by Enron and its affiliates to PGE that have been written 

off, waived or released. 

• The recent dividend payment of $150 million from PGE to Enron – 

referred to as a “catch-up dividend”:  The question is whether it was a 

benefit to the ratepayers to have this money paid out as dividends or held 

in reserve until the resolution of Enron liabilities is complete.  Also, 

instead of paying this money to Enron, it could have been used to cover 

the accounts receivable just mentioned. 

• A significant number of liabilities are discussed in Appendix A of the 

Application and PGE’s most recently filed form 10-Q for the second 

quarter of 2005, none of which have been definitively resolved, or if 

resolved, have not been submitted to the Commission in this docket.  Even 

though Enron has agreed to indemnify PGE and its ratepayers for matters 

related to federal taxes and employee benefits, there are other matters 

related to unfair and deceptive trade practices in the western energy 

markets in 2000 and 2001 and unpaid Multnomah County taxes, among 

other things, that are still unresolved.  Additionally, Enron has not stated 

whether its indemnity for taxes and pension liabilities is a cash funded 

indemnity or a creditor claim indemnity which will be added to the queue 

of other creditor claims to be paid with pennies on the dollar.  Enron’s 
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recent dollar settlements of other non-PGE California related liabilities 

were converted to creditor claims and not cash funded. Accordingly, 

without providing a cash funded indemnity dedicated to PGE and 

approved by the bankruptcy court, any claimed indemnity by Enron is 

illusory. 

The bottom line is that the Application and its supporting testimony have failed to 

note or quantify the potential negative impact of Enron ownership of PGE on 

ratepayers and how the loss of protection from these liabilities could negatively 

impact PGE ratepayers before releasing Enron from its indemnity obligations 

under existing conditions. 

Q. Why should these issues be considered by the Commission in this 

proceeding? 

A. When Enron acquired PGE in 1997, the Commission agreed with Enron that the 

acquisition would be “in the public interest” because it provided net benefits to 

PGE’s customers.  Rate credits were guaranteed by Enron and the Commission 

found this, along with other conditions that provided adequate ring-fencing, 

satisfied the “net benefits” test.  Now Stephen Forbes Cooper and Enron creditors 

must demonstrate that their proposed acquisition of PGE common stock also 

results in “net benefits” to the ratepayer, which must be over and above the 

existing conditions agreed to in the Enron/PGE merger, and not a mere substitute.  

Basic fairness to the ratepayers dictates that at a minimum, the ratepayers receive 

the net benefit promised them in the 1997 Enron acquisition.  By statute, the 

ratepayers deserve to receive a net benefit from this transaction as well. 
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ISSUE OF CLAIMED BENEFITS FROM LOCAL CONTROL 

Q. Please describe your concern with the benefits of local control identified in 

the Application. 

A. Starting on page 27 of the Application, PGE discusses the public benefits that will 

arise from the local control that will result from this stock distribution.  PGE 

claims in its Application that one of the benefits of its plan is that “policy, 

direction and management decisions for PGE will be made by PGE’s board of 

directors and management .   .”  Further on a number of occasions, PGE 

management has touted one of the benefits of the Application being a return to 

“local control” for PGE which will now be headquartered in Portland.  (See for 

example, citation by PGE chief financial officer in COP/105.) 

  As stated above, PGE is currently headquartered in Portland.  Transferring 

PGE stock to Stephen Forbes Cooper and Enron creditors does not change the 

location of the company.  The Stipulation does not provide any assurance that 

PGE headquarters will remain in Portland.  Neither does the Stipulation provide 

for or can it guarantee “local control” over management of PGE.  Further, we note 

that in the Oregon Electric Utility proceedings the Commission in Order No. 05-

114 (Exhibit COP/106, page 32) rejected such “local control” aspects as 

“benefits” saying, 
 
  “Applicants claim that they will restore the local focus of 

PGE with a commitment to maintain at least five Oregonians on 
the PGE Board of Directors.  An Oregonian will also serve as chair 
of the Board.  Oregon Electric contends that this strong local 
presence will bring greater sensitivity to local issues, along with 
providing PGE with a higher degree of accountability to 
customers. 

 



 
 COP/100 
 Cuthbert/15 

 

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  “We find no benefit from this commitment.  PGE currently 
has a local focus.  Moreover, a local presence on the board of 
directors is common in the energy industry, especially here in the 
Pacific Northwest.  As ICNU notes, Northwest Natural Gas 
Company, Avista Corporation, Puget Sound Energy, and 
PacifiCorp all have strong local representation on their board of 
directors.” 

  It is worth noting that the Commission also rejected the notion of “local 

control” as providing any benefits in the Oregon Electric Utility proceeding.  

Order No. 05-114 at page 33 (Exhibit COP/106): 
 
  “On this record, we cannot conclude that Applicants’ 

commitment to local focus, TPG's expertise, and the end of Enron 
ownership provide ratepayers any benefit they would not receive if 
PGE continues to operate as a stand-alone entity.” 

  Again, there is no explanation by the Applicants as to how and why 

transferring stock to Stephen Forbes Cooper and Enron creditors provides any 

improvement from the current status. 

  The concern that local control will be lost by this transaction and the 

removal of Enron ring-fencing has been heightened by the recent repeal by 

Congress of the Public Utility Holding Company Act (“PUHCA”).  PUHCA has 

been an important utility law in the past because it has restricted ownership of 

electric assets in this country. 

Q. Please describe how the repeal of PUHCA has implications for PGE in this 

proceeding. 

A. PUHCA has made it difficult for both utilities and non-utility businesses to 

acquire utility assets across state lines.  The law was enacted 70 years ago to 

simplify the complexities of utility ownership and to make it easier for state 

regulators to oversee intrastate utility operations.  Under PUHCA, lengthy SEC 
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approval was required in certain cases involving utility mergers and acquisitions.  

Under the new regulations, the SEC will no longer be involved in utility 

regulatory oversight – rather this responsibility will shift to the Federal Energy 

Regulatory Commission (“FERC”).  In addition, domestic and foreign non-utility 

entities will be allowed to invest in utility assets across state and country lines.  

Experts have predicted that the rate of mergers and acquisitions will increase after 

PUHCA, especially for small- to medium-sized utilities within a single 

jurisdictional market, like PGE.  (See COP/107, COP/108, and COP/109 for more 

information on PUHCA’s repeal and possible impacts of this repeal on PGE.) 

Q. What other concerns do you have with regard to the local control issue? 

A. While the scenario of local control may or may not occur in the long term under a 

Wall Street controlled public market for PGE stock, in the short term the direction 

and policies of PGE will be set by an Enron controlled new Board that will be 

selected by the new PGE common stockholders.  Because the Reserve 

administrator is estimated to hold an initial holding of 70 percent of new PGE 

common stock, the same Reserve administrator who currently controls the PGE 

Board will continue to have control of the new PGE Board.  While the primary 

purpose of the Reserve is to distribute the remainder of the PGE stock, the fact 

remains that the primary duty of the Reserve administrator is to maximize the 

value of PGE in the interest of the Enron creditors.  The Reserve administrator’s 

and Enron creditors’ short-term interests in maximizing PGE’s short-term value 

do not align with the long-term interests of the ratepayers of PGE.  It is prudent 

for the Commission to be concerned that the control of PGE by parties with short-

term monetary interests will result in the same short-term cost cutting and 

operations manipulations that can generate short-term spikes in net earnings, 
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which in part led the Commission to deny approval of the Oregon Electric Utility 

transfer approval application.   

  Finally, there is no proof or empirical data provided to demonstrate that a 

publicly traded utility company results in “local control” or provides any “local 

control” benefit to the ratepayers.  The major investors in publicly traded utility 

companies frequently are mutual funds and institutional investors few of whom 

are located in Oregon.  These investors, and not local residents and ratepayers, 

will ultimately control PGE. 

Q. Has PGE provided a specific timeline for the distribution of stock from the 

Reserve to new shareholders? 

A. No.  Except for the initial 30 percent stock distribution which is expected to take 

place in the first quarter of 2006, there is no specific timeline for the distribution 

of the remainder of the stock by the Reserve.  In addition, no stock can be 

distributed until and unless PGE receives approval from the SEC, the FERC, the 

Nuclear Regulatory Commission and the Federal Communications Commission, 

among others, as referenced on page 13 of the Application.  None of these 

approvals has been obtained and no timetable for obtaining such approvals has 

been provided by the Applicants. 

Q. How much local control of PGE will there really be if the majority of its new 

stock is controlled by the Reserve? 

A. Potentially very little.  In the immediate future I am concerned about the inherent 

short-term perspective of a Board elected primarily by the Reserve.  While the 

Stipulation contains a number of limits and restrictions designed to protect the 

financial stability of PGE, I do not believe that these conditions adequately 
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account for the loss of local control of PGE in the short term.  The specific 

conditions in question will be addressed later in my testimony. 

Q. When will the new PGE Board be elected? 

A. Based on testimony from Rogan/Palmer filed on August 8, 2005 (Rogan-Palmer 

Testimony, page 9), the new PGE Board will be elected at the earliest in 2007.  

Before this time, decisions regarding dividend policy and funding capital 

expenditures could favor short-term benefits to the Reserve owners and be 

counter to the long-term interests of PGE customers.  Rather than there being 

more local control, as asserted in the Application, this suggests that in the short 

term there could actually be less. 

Q. Is local control of PGE a benefit of the Application? 

A. In light of the repeal of PUHCA and the short-term perspective that is the 

Reserve’s natural interest, the benefits related to local control and autonomy as 

set forth in the Application are indiscernible, and no better or different, if not 

worse, than the current status quo. 

INADEQUATE FINANCIAL PROTECTION OF PGE RATEPAYERS 

Q. What are your concerns related to the inadequate financial protection for 

PGE ratepayers provided by the Application and Stipulation? 

A. The Application and Stipulation purport to address protection of PGE ratepayers 

in a number of ways: 

• In Condition 5, PGE agrees that it will not make any distributions to 

shareholders that would cause PGE’s common equity ratio to fall below 
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48 percent without Commission approval.  The condition also states that 

as the Reserve holding of PGE stock diminishes, there will be no 

minimum common equity ratio percentage that limits such distributions. 

• Condition 5(c), which provides for a temporary hold back of $40 million 

of equity, seems to be a small amount to cover the potential liability of 

Enron related to Condition 10 in Order No. 97-196.  The adequacy of this 

reserve level needs to be determined. 

These conditions of the Stipulation do not provide adequate protections to 

ratepayers from potential long-term financial harm arising from existing 

liabilities.  This concern also relates to conditions 6, 8 and 11 as described below. 

Q. What are your concerns with regard to Condition 5? 

A. If PGE is serious about improving its financial status during the next two to three 

years without large rate increases to cover Enron-related liabilities, it should have 

higher equity ratio targets than those included in the Application and the 

Stipulation.  As always, a caveat allowing “Commission approval” of a lower 

equity ratio level than in the Stipulation if unforeseen circumstances arise would 

protect the interest of PGE and its shareholders.  Holding PGE to at least a 

50 percent equity ratio level “without prior Commission approval” would be more 

consistent with the Application. 

  Additionally the Condition 5(c) provision for reserving $40 million of 

equity seems to be a small amount to cover the potential liability of Enron related 

factors covered by Condition 10 in Order No. 97-196. 

Q.  How was the $40 million figure arrived at? 
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A. No explanation is provided in the Stipulation, nor is any rationale identified in the 

Joint Testimony.  However, since this is not a cash funded reserve to pay Enron 

related liabilities, its existence provides no real protection to PGE ratepayers.  

Just as importantly, it provides no net benefit to ratepayers.  Under current 

Commission orders and oversight related to Enron, the ratepayers have more 

protection from Enron related liabilities.  Furthermore, the $40 million could be 

quickly drained by existing, identifiable liabilities.  For example, PGE has 

indicated that its exposure to the California Refund matter by itself is 

approximately $60 million, of which $40 million is reserved, per PGE’s 

presentation to Moody’s Investor Service on October 13, 2004, page 14 (Exhibit 

COP/110) and in the 2004 10-K report, page 122 (Exhibit COP/104). 

Q. What are your concerns with regard to Condition 6? 

A. Although Conditions 6(a) through 6(c) provide some level of protection for the 

ratepayers, Condition 6(d) puts a very short fuse on some of these protections, as 

little as 30 days after PGE’s new rates from its next rate case become effective.  

Assuming PGE makes a filing next spring and there is a nine-month regulatory 

review process by the Commission, many ratepayer protections could expire by 

the end of 2006.  Given the complexity and magnitude of many of the potential 

Enron related liabilities, this “one bite at the apple” approach is not acceptable.  I 

believe there should not be any time limitation following the issuance of new 

PGE stock for coverage of liabilities arising out of Condition 10 in Order 

No. 97-196. 
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Q. Please describe your concerns related to the inadequate protection of PGE 

ratepayers that would result from adoption of the Application and the 

Conditions in the Stipulation. 

A. The Stipulation recognizes that there are potentially significant levels of unknown 

outcomes relative to increased costs associated with Enron’s ownership of PGE.  

This will not come as news to the Commission:  Staff testified in UM 1121 that, 

“The ultimate liability exposure to PGE could be large enough to drain PGE’s 

financial capacity.” (Staff/200, Morgan/9, lines 18-19, COP/111.)  While Enron 

has offered indemnification for two specific issues, federal taxes and employee 

benefits, as described in Article III of the Separation Agreement, it has offered no 

cash funded reserve to cover the full range of potential liability exposures (and, as 

stated above, there are no guarantees that its indemnity on federal taxes and 

pension will be cash funded).  The Stipulation merely offers a temporary increase 

in equity by a delay of paying dividends of $40 million in Condition 5(c), which 

amounts could disappear when PGE concludes its next rate case.  It is important 

also to note that this is not a $40 million cash reserve to fund Enron’s related 

liabilities that ultimately will flow to ratepayers, but merely reflects a potential 

timing delay on paying dividends.  A funded cash reserve on the order of 

$100 million or more may be necessary to properly protect the ratepayers from 

Enron related liabilities.  The actual level of exposure should be determined or 

estimated by PGE. 

Q. What are your concerns with some of the other Stipulation conditions? 

A. I believe that several of the conditions are of little value in protecting PGE 

ratepayers: 
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• Condition 8 allows that PGE will provide the Commission with “written 

notice” of dividend declarations “at the same time that PGE discloses this 

information to the public.”  In my view this is a nearly meaningless 

condition.  This benefit is inconsequential, as stock exchange regulations 

will require PGE to provide standard public notice of any board approval 

to issue dividends as a publicly traded company.  Giving simultaneous, 

direct notice to the Commission is of no benefit to ratepayers without 

some corresponding authority for the Commission to act to protect 

ratepayer interests.  The condition is noticeably silent in this regard. 

• Condition 11 only holds PGE to maintaining its existing BBB+ bond 

rating in order to have free license in dividend and cash distributions.  

Again, this is a very weak protection for PGE ratepayers.  Especially in 

light of PGE’s projected net income for 2007 of $125 million as presented 

at a May 6, 2005 Banker Meeting that was provided to the City of 

Portland by Enron early this year (Exhibit COP/112) (which is an increase 

of 36 percent from PGE’s net income of $92 million in 2004), it appears 

that PGE should be able to increase its equity ratio and its bond rating.  

Events in California several years ago demonstrate the sometime volatile 

nature of bond ratings, where instead of a slow and predictable decline in 

ratings, under certain circumstances a more precipitous decline occurs.  

Maintenance of PGE’s existing bond rating is essentially another 

meaningless protection, especially from the PGE ratepayer perspective. 

Q. What is an appropriate remedy to address your concerns regarding these 

issues? 
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A. I believe it is appropriate for the Commission to have authorization over dividend 

and other cash distributions for the immediate future.  Commission approval of 

proposed dividend payments prior to their being declared by the PGE Board 

would provide protection and benefit to ratepayers.  I believe this is particularly 

appropriate during the time that the Reserve has substantial influence over the 

PGE Board.  It would provide a protection to ratepayers from potential short-term 

interests that might arise at PGE during the time that the Reserve still controls 

20 percent or more of the new PGE common stock. 

Q. What actions should the Commission take to address the concerns with the 

Application and Stipulation that you have raised? 

A. There are a number of remedies I believe the Commission could implement that 

would address these concerns.  Specifically:  

• The Commission should clearly state as part of any approval of a PGE 

stock issuance plan that Enron or new PGE stockholders should continue 

to provide protection for PGE ratepayers from liabilities arising from 

Enron ownership of the company; i.e., that Enron-related costs shall not be 

borne by PGE ratepayers in any future rate proceedings.  Having now 

emerged from bankruptcy, Enron could reconfirm this responsibility or the 

new stockholders could take this responsibility.  This condition would 

reduce uncertainty and more accurately reflect the potential risks and 

liabilities associated with the PGE new common stock. 

• Additionally, the Commission should order PGE to quantify the potential 

worst case level of liabilities arising from Enron ownership and then to 

establish significant cash funded reserves sufficient to cover these 

liabilities before any additional dividend payments are made.  As these 



 
 COP/100 
 Cuthbert/24 

 

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

claims mature in the future, the Commission can authorize reductions in 

the reserve levels, which will protect the legitimate interests of the new 

PGE stockholders. 

• The Commission should order rate credits for PGE customers as a 

condition of its Application approval.  These rate credits would provide 

compensation to the ratepayers in light of the increased risks to PGE 

ratepayers that will remain after the stock distribution and will provide a 

meaningful net benefit to PGE customers. 

Q. Why should a rate credit for PGE be part of the new stock issuance plan? 

A. For there to be a measurable public benefit from the stock distribution, a 

significant rate credit is needed.  (See testimony Staff/800/Conway/9-14, 

COP/113.)  A small rate credit was part of the TPG acquisition plan and this was 

rejected by the Commission as lacking sufficient certainty of net public benefit.  

The other three recent acquisition proposals reviewed by the Commission 

included significant rate credits.  Without a significant rate credit as part of the 

new stock issuance plan, I do not believe the Commission’s net benefit test can be 

met. 

Q. Is there an alternative comparator that the Commission could use to 

establish a rate credit level? 

A. Yes I believe there is.  Earlier this year R. W. Beck conducted a number of 

analyses that supported the reasonable economic feasibility of a 10 percent 

reduction in rate levels for PGE customers arising from the City’s purchase and 

operation of the PGE system.  A summary of these analyses was prepared by City 

Staff and is included as Exhibit COP/114.  In part these analyses support the 
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viability of rate credits for PGE ratepayers in excess of $100 million.  I believe it 

would be appropriate for the Commission to use the municipal operation of PGE 

as a valid comparator in this proceeding. 

Q. What would be the potential benefits of a rate credit action by the 

Commission in this proceeding? 

A. By granting an immediate rate credit, a clear net benefit of the Commission’s 

approval of the Application would be demonstrated.  In addition, this would set a 

new baseline upon which PGE’s future rate reviews could be based.  PGE would 

need to independently demonstrate in its upcoming rate case the merits of rate 

increases to cover legitimate liabilities and higher costs.  The burden of proof 

related to any rate increase would shift to PGE to show the Commission that 

future rate increases are necessary.  Additionally, the Commission’s declaration 

that no Enron-related costs will be borne by PGE ratepayers in future rate 

proceedings will assign the liability for these costs to Enron creditors where it 

rightfully belongs.  This liability would be factored into and discounted 

appropriately in PGE’s stock price.  This would potentially reduce any possibility 

of an over-valuation of the stock price that does not address these liabilities.  As 

the liabilities are resolved, the PGE stock price will adjust to reflect this 

information while at the same time PGE ratepayers will benefit from the 

protections they were promised in the Enron acquisition of PGE. 

Q. How would this remedy address the net benefit issue in this proceeding? 

A. As Commission staff has testified in UM 1121, “Immediate rate relief via rate 

credits would be the most straightforward way of demonstrating net benefits.” 

(Staff/100,Conway/16, lines 9-10, Exhibit COP/102.)  In addition, by formalizing 
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the Commission’s position regarding the exclusion of all Enron-related costs from 

subsequent rate proceedings, the Commission ensures that the PGE ratepayers 

will be afforded protections consistent with conditions agreed to in the 1997 

merger of Enron and PGE.  (See Condition 10 of Enron/PGE merger.)  Further, 

since I believe there has not been any indication of meaningful net benefits to 

PGE ratepayers related to the local control or other factors, PGE should be 

required to demonstrate net benefits in some other area.  A significant rate credit 

is the one clear condition that would demonstrate net benefit of the new PGE 

stock issuance and would justify the Commission granting approval of the 

Application. 

Q. Does this conclude your prefiled testimony? 

A. Yes. 
 






















































































