
        

Qwest 
421 Southwest Oak Street 
Suite 810 
Portland, Oregon  97204 
Telephone:  503-242-5420 
Facsimile:  503-242-8589 
e-mail:  carla.butler@qwest.com 

 
Carla M. Butler 
Lead Paralegal 
 
 
 
     October 30, 2006 
 
 
 
 
Frances Nichols Anglin 
Oregon Public Utility Commission 
550 Capitol St., NE 
Suite 215 
Salem, OR 97301 
 
 Re:  ARB 665 
 
Dear Ms. Nichols Anglin: 
 
 Enclosed for filing please find an original and (5) copies of Qwest Corporation’s 
Reply Brief, and its Motion to Have Exhibits 24, 25 and 26 Explicitly Admitted in the 
Record, along with a certificate of service.  
 
 If you have any question, please do not hesitate to give me a call. 
 
     Sincerely, 

      
     Carla M. Butler 
 
 
 
 
CMB: 
Enclosures 
L:\Oregon\Executive\Duarte\ARB 665 (Level 3)\ARB 665 Transmittal Ltr 10-30-06.doc 



 
 

BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 

ARB 665 
______________________________________________________________________________ 

In the Matter of LEVEL 3 
COMMUNICATIONS, LLC’s Petition for 
Arbitration Pursuant to Section 252(b) of the 
Communication Act of 1934, as amended by 
the Telecommunications Act of 1996, and the 
Applicable State Laws for Rates, Terms, and 
Conditions with QWEST CORPORATION  

:
:
:
:
:
:
:
:

 
 

QWEST CORPORATION’S  
REPLY BRIEF 

______________________________________________________________________________ 
 
 
 



 

 
 

TABLE OF CONTENTS 
 

 PAGE 
 

INTRODUCTION ......................................................................................................................... 1 

I. QWEST’S PROPOSED CONTRACT LANGUAGE ON ISSUE 1 REFLECTS 
APPLICABLE LAW AND SHOULD BE ADOPTED (ISSUES 1A, 1B, 1D, 1F, 
1G, 1H, AND 1J) ............................................................................................................... 2 

A. Interconnection Used By Level 3 To Deliver Interexchange Traffic To 
Qwest Is Governed by Section 251(g) And Qwest’s Tariffs, Not by 
Section 251(c)(2)  (Issue 1A) (Sections 7.1.1, 7.1.1.3, and 7.1.1.4)...................... 2 

B. OC Level Interconnection Should Be Implemented Only If Technically 
Feasible as Determined Pursuant to the ICA’s BFR Process  (Issue 1B) 
(Section 7.1.2)........................................................................................................ 3 

C. Level 3 Is Not Entitled To The Unlimited Right To TELRIC-Priced 
Transport (Issue 1D) (Section 7.2.2.1.2.2.............................................................. 3 

D. Level 3 Failed to Address Issues 1F through 1J (Sections 7.2.2.9.6,  
7.1.1.4, 7.3.1.1.3, 7.3.1.1.3.1, 7.3.2.2, and 7.3.2.2.1) ............................................ 4 

II. IF ALL TRAFFIC TYPES ARE TO BE COMBINED ON THE SAME 
INTERCONNECTION TRUNKS, IT SHOULD BE DONE ON FGD 
INTERCONNECTION TRUNKS (ISSUES 2A AND 2B) (SECTIONS 
7.2.2.9.3.1, 7.2.2.9.3.1.1, 7.2.2.9.3.2, AND 7.2.2.9.3.2.1)................................................. 5 

III. ISSUE 3 (SUB-ISSUES 3A, 3B, AND 3C):  QWEST’S LANGUAGE ON 
COMPENSATION ISSUES RELATED TO ISP VNXX TRAFFIC IS 
CONSISTENT WITH OREGON AND FEDERAL LAW, WHILE LEVEL 3’S 
LANGUAGE IS COMPLETELY INCONSISTENT WITH THESE 
AUTHORITIES ................................................................................................................. 9 

A. The Oregon Commission And Several Federal Circuit Courts Have Ruled 
That The ISP Remand Order Prescribes Compensation Only for ISP 
Traffic Delivered To An ISP Located In The Same LCA As The Caller............ 10 

B. Level 3 Misstates The Commission’s Authority Over Call Rating ..................... 15 

C. Level 3 Mischaracterizes The Peevey Decision................................................... 16 

D. Level 3 Mischaracterizes The Arizona Docket.................................................... 18 

E. Level 3 Mischaracterizes QCC’s Wholesale Dial Service .................................. 19 

F. Level 3’s Claim That Its Traffic Is Not VNXX Traffic Ignores Oregon 
Law And The Commission’sVNXX Definition .................................................. 21 

G. Level 3 Ignores Cost Causation Principles, FCC-Articulated Policies 
Disfavoring Market Distortions And Arbitrage, And A Host Of Other 
Critical Issues....................................................................................................... 22 



- ii- 
 
 
 

IV. VOIP ISSUES (DEFINITION OF VOIP (ISSUE 16), NEW ISSUE RELATED 
TO “PSTN-IP-PSTN TRAFFIC” DEFINITION); COMPENSATION FOR VOIP 
AND VOICE TRAFFIC (ISSUE 4) (SECTIONS 7.3.4.1 AND 7.3.4.2) (VOIP 
ASPECTS OF ISSUES 3A, 3B, AND 3C); QWEST ISSUE 1A (VOIP AUDIT 
AND CERTIFICATION REQUIREMENTS) (SECTIONS 7.1.1.1 AND 7.1.1.2) ........ 23 

V. LEVEL 3’S PROPOSED SYSTEM OF JURISDICTIONAL ALLOCATION 
FACTORS IS PLAGUED WITH PROBLEMS AND SHOULD BE REJECTED 
(ISSUE 18) (SECTIONS 7.3.9, 7.3.9.1, 7.3.9.1.1, 7.3.9.1.2, 9.3.9.1.3, 7.3.9.2, 
7.3.9.2.1, 7.3.9.2.1.1. 7.3.9.3, 7.3.9.3.1, 7.3.9.4, 7.3.9.4.1, 7.3.9.5, 7.3.9.5.1, 
7.3.9.5.2, 7.3.9.6) ............................................................................................................. 24 

VI. LEVEL 3’S PROPOSED MODIFICATIONS TO SECTION 7.3.8 ARE NOT 
APPROPRIATE AND SHOULD BE REJECTED (ISSUE 20) (SECTION 7.3.8)........ 25 

VII. THE COMMISSION SHOULD REJECT LEVEL 3’S PROPOSED LANGUAGE 
RELATING TO QUAD LINKS (NEW ISSUE) (SECTIONS 7.2.2.6.1.1, 
7.2.2.6.1.2, AND 7.2.2.6.1.3)........................................................................................... 26 

CONCLUSION............................................................................................................................ 27 



 

1 
 
 

Qwest Corporation (“Qwest”) hereby replies to the Opening Brief (“Level 3 Br.”) filed 

by Level 3 Communications, LLC (“Level 3”) on October 10, 2006. 

INTRODUCTION 

In its Opening Brief, Level 3 states:  “The entire telecommunications industry has been 

struggling with [the intercarrier compensation] issue for nearly a decade, but a fair, industry-

wide solution remains elusive.”  (Level 3 Br., p. 1.)  Whether Level 3’s statement is true or not, 

this case is not about creating a new intercarrier compensation regime.  It is about applying the 

existing federal and state rules.  For ISP traffic, the existing rule requires Qwest to compensate 

Level 3 only when traffic is delivered to an ISP in the same local calling area (“LCA”) as the 

originating caller.  In Verizon California, Inc. v. Peevey, 462 F.3d 1142, 1159 (9th Cir. 2006) 

(“Peevey”), the Ninth Circuit determined as a matter of federal law that a call is categorized as 

local or VNXX (interexchange) based on the where the CLEC hands the call off to the ISP. 

The status quo with respect to VNXX ISP calls illustrates why the Commission should 

not try to create new intercarrier compensation rules in this proceeding.  Today, as a result of 

Level 3’s improper assignment of telephone numbers, Qwest receives no revenue for originating 

or transporting interexchange calls to ISPs.  As a result, Qwest’s costs of carrying these calls 

goes uncompensated.  Nevertheless, Level 3 proposes that these calls be recategorized so that 

Qwest would pay Level 3 for terminating these calls.  That would add insult to injury and leave 

Qwest in the position of either bearing origination, transport and termination costs without 

compensation or passing the costs onto customers who did not place the dial-up calls at issue.  

What Level 3 proposes is unjust and unreasonable and should not even be considered outside the 

context of industry-wide changes to intercarrier compensation and retail rates. 

In this proceeding, Qwest seeks to enforce the existing rules.  Level 3 seeks to change 

them.  For the reasons that follow, Qwest’s proposed contract language should be adopted. 
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ARGUMENT 

I. QWEST’S PROPOSED CONTRACT LANGUAGE ON ISSUE 1 REFLECTS 
APPLICABLE LAW AND SHOULD BE ADOPTED (ISSUES 1A, 1B, 1D, 1F, 1G, 
1H, AND 1J) 

 

A. Interconnection Used By Level 3 To Deliver Interexchange Traffic To Qwest 
Is Governed by Section 251(g) And Qwest’s Tariffs, Not by Section 251(c)(2)  
(Issue 1A) (Sections 7.1.1, 7.1.1.3, and 7.1.1.4) 

 
[Level 3’s position that the interconnection rules under Section 251(c)(2) apply to all traffic 
types is wrong.  The interconnection rules under Section 251(c)(2) only apply when Level 3 is 
providing telephone exchange service or exchange access.  When Level 3 receives exchange 
access from Qwest, as is the case when it delivers interexchange traffic to Qwest for termination, 
the terms of interconnection are governed by Qwest’s interstate and intrastate tariffs, not by the 
ICA.] 
 

Level 3’s proposed changes to the agreed language for Issue 1A attempt to extend 

Section 251(c) and the provisions of the interconnection agreement (“ICA”) to govern the 

delivery by Level 3 of interexchange traffic (referred to as switched access traffic in the ICA) to 

Qwest.  However, interconnection for the purpose of delivering switched access traffic to Qwest 

for termination is governed by Qwest’s interstate and intrastate tariffs pursuant to Section 251(g) 

of the Act.  47 U.S.C. § 251(g).  The Commission does not have any authority to change the 

terms of Qwest’s interstate tariffs and this is not a proper proceeding for the Commission to 

make changes to Qwest’s intrastate tariffs.  This does not mean that Level 3 may not combine 

traffic types on the same interconnection trunks.  It means only that when traffic is combined, the 

rules applicable to the delivery of interexchange traffic—such as the requirement to use Feature 

Group D (“FGD”) interconnection trunks—apply.  Level 3 concedes this point when it states that 

it will agree to pay all applicable switched access rates when it delivers interexchange traffic to 

Qwest. 
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B. OC Level Interconnection Should Be Implemented Only If Technically 
Feasible as Determined Pursuant to the ICA’s Bona Fide Request (“BFR”) 
Process  (Issue 1B) (Section 7.1.2) 

 
[Level 3 has no basis to object to the BFR process for OC-level interconnection given that 
Level 3 agreed to the terms of Section 17 of the Agreement that describe when the BFR process 
applies.] 
 

Issue 1B is in dispute because Level 3 now, for the first time, objects to being required to 

follow the bona fide request (“BFR”) process for OC-3 and higher speed optical interconnection.  

(Level 3 Opening Br., p. 45.)  Yet Level 3 agreed to use the BFR process in the contract that it 

filed with its petition.  Specifically, in Section 17.1 of the ICA, Level 3 agreed that: 

Any request for interconnection … or ancillary service that is not already 
available as described in other sections of this Agreement, including but not 
limited to Exhibit F or any other interconnection agreement, Tariff or otherwise 
defined by Qwest as a product or service shall be treated as a Bona Fide Request 
(BFR).  (Level 3 Petition, Appendix C, p. 292 (emphasis added).) 
 

Qwest does not presently offer OCn-level interconnection, a point Level 3 does not dispute.  

(Qwest/23, Easton/18.)  Thus, to obtain OC-3 or higher speed interconnection, Level 3 is 

required to follow the BFR process.  Level 3’s contract addition is ambiguous on this point 

because it calls for the parties to negotiate, as one of four possibilities, “interconnection facilities 

via DS-1, DS-3, OC-3 and/or higher speed optical connections,” but does not expressly denounce 

use of the BFR process as the framework for negotiation.  Contrary to Level 3’s assertion, 

Qwest’s language does not restrict Level 3 to interconnection “only through a Qwest provided 

facility.”  To the extent that Level 3 has a right to high-speed interconnection facilities (a point 

Qwest does not concede), the BFR process does not limit that right. 

C.  Level 3 Is Not Entitled To The Unlimited Right To TELRIC-Priced 
Transport (Issue 1D) (Section 7.2.2.1.2.2   

 
[Level 3 has never had the right to purchase interconnection transport under Section 251(c)(2) 
for the exclusive purpose of carrying interexchange traffic.  Further, the Triennial Review 
Remand Order ruled that Qwest has no obligation to provide unbundled entrance facilities, and 
Qwest’s obligation to provide unbundled DS1 and DS3 transport has been limited.  Thus, 
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Level 3 does not, as its language suggests, have the unfettered right to purchase TELRIC-priced 
transport.] 
 

Issue 1D concerns Level 3’s erroneous claim that it is entitled under all circumstances to 

transport at TELRIC pricing when it chooses “to interconnect with Qwest via Qwest-ordered 

facilities” or “to establish a POI.”  (Level 3 Opening Br., p. 46.)   Level 3 has never had the right 

to purchase interconnection under Section 251(c)(2) that is used exclusively to carry 

interexchange traffic, as is the case with Level 3’s operations in Oregon.
1
  Moreover, in the 

Triennial Review Remand Order, the FCC reaffirmed its decision in the Triennial Review Order 

that ILECs are no longer required to provide unbundled transport for use as entrance facilities.  

The FCC also limited the circumstances in which Qwest is required to provide unbundled DS1 

and DS3 transport.
 2
  In short, Level 3’s proposed addition to Section 7.2.2.1.2.2 that appears to 

allow Level 3 to purchase transport at TELRIC rates without limitation is unlawful. 

D. Level 3 Failed to Address Issues 1F through 1J (Sections 7.2.2.9.6,  7.1.1.4, 
7.3.1.1.3, 7.3.1.1.3.1, 7.3.2.2, and 7.3.2.2.1) 

 
Level 3’s Brief did not address the tandem exhaust issue (Issue 1F), the relative use factor 

(“RUF”) issues (Issues 1A, 1G and 1H), or the non-recurring charge issue (Issue 1J), discussed 

in Qwest’s Opening Brief.  (Qwest Opening Br., pp. 5-10.)  Level 3 should not be permitted to 

make its arguments for the first time in its reply brief. 

                                                 
1
 First Report and Order, Implementation of the Local Competition Provisions in the Telecommunications 

Act of 1996, 11 FCC Rcd. 15499,  ¶¶ 190-91 (August 8, 1996) (“Local Competition Order”), aff’d in part and rev’d 
in part, Iowa Utils. Bd. v. FCC, 525 U.S. 1133 (1999).    

2
 Order on Remand, In the Matter of Unbundled Access to Network Elements, Review of Section 251 

Unbundling Obligations of Incumbent Local Exchange Carrier, 20 F.C.C. Rcd. 2533, ¶ 5 (2005), aff’d, Covad 
Communications Co. v. FCC, 450 F.3d 528 (D.C. Cir. 2006). 



- 5 - 
 
 
  

II. IF ALL TRAFFIC TYPES ARE TO BE COMBINED ON THE SAME 
INTERCONNECTION TRUNKS, IT SHOULD BE DONE ON FGD 
INTERCONNECTION TRUNKS (ISSUES 2A AND 2B) (SECTIONS 7.2.2.9.3.1, 
7.2.2.9.3.1.1, 7.2.2.9.3.2, AND 7.2.2.9.3.2.1) 

 
[Level 3’s arguments for combining all traffic types on LIS trunks are based on false premises.  
Qwest is not insisting that Level 3 create separate trunks groups.  Rather, Qwest proposes to 
combine all traffic types on FGD interconnection trunks.  Level 3 does not have the right to send 
interexchange traffic to Qwest over LIS trunks that lack the capability to properly record such 
traffic. Moreover, the fact that Level 3 may have successfully purchased concessions from other 
RBOCs to allow Level 3 to deliver such traffic over LIS trunks is not reason to require Qwest to 
do so, especially when Level 3 is unwilling to make appropriate concessions to Qwest.  Finally, 
none of Level 3’s solutions to problems that result from sending interexchange traffic over LIS 
trunks are workable.] 
 

Level 3 bases its entire argument concerning Issue 2 on a series of false premises.  The 

first false premise is that Qwest is attempting to require Level 3 to segregate different types of 

traffic on separate interconnection trunk groups.  In fact, Qwest’s proposed Section 7.2.2.9.3.2 

clearly allows Level 3 to combine all traffic types on FGD interconnection trunks.  It provides: 

CLEC may combine originating Exchange Service (EAS/Local) traffic, ISP-Bound 
Traffic, IntraLATA LEC Toll, VoIP Traffic and Switched Access Feature Group D traffic 
including Jointly Provided Switched Access traffic, on the same Feature Group D trunk 
group.  (Issues Matrix, p. 23.) 
 

Level 3 has never disputed that this provision encompasses all of the traffic types to be 

exchanged between Level 3 and Qwest.  In its Opening Brief, Level 3 claims that Qwest’s 

proposal will cost Level 3 millions of dollars.  (Level 3 Br., p. 41.)  However, the proposal that 

Level 3 is referring to is not Qwest’s proposal.  It is a proposal Level 3 has falsely attributed to 

Qwest (i.e., that Qwest requires traffic to be segregated on separate interconnection trunks). 

Level 3’s argument for combining traffic on the same interconnection trunks is 

efficiency.  However, if efficiency is truly what Level 3 is seeking, FGD interconnection trunks 

are clearly superior to LIS trunks.  If FGD trunks are used, Level 3 can send all traffic through 

Qwest and does not have to send traffic destined for independent companies and CLECs over 

separate trunks.  However, if LIS trunks are used, Level 3 acknowledges that it will have to send 
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traffic destined for independent companies and CLECs on separate trunks.  Thus, maximum 

efficiency—Level 3’s purported goal—is achieved with FGD trunks, not LIS trunks. 

Level 3 has no legitimate basis for objecting to the use of FGD interconnection trunks 

and insisting on the use of LIS trunks.  The difference between FGD interconnection trunks and 

LIS trunks is software in the switch.  (Wilson, 8/29/06 Tr. 156-57.)  FGD interconnection trunks 

have the capability to properly record switched access traffic, while LIS trunks do not.  Thus, the 

only possible objection that Level 3 can have to FGD interconnection trunks is the recording 

capability that goes with those trunks.  Simply stated, Level 3 seeks to deny Qwest the 

independent ability to measure and record traffic delivered to Qwest by Level 3. 

It is quite apparent from the positions that Level 3 is taking in this proceeding that FGD 

interconnection trunks are necessary.  Qwest and Level 3 have fundamental disagreements as to 

the applicability of access charges.  Level 3, for example, asserts without support that all VoIP 

traffic is exempt from access charges.  (Greene, 8/29/06 Tr. 44-48.)  Given the parties’ 

differences, it is disingenuous for Level 3 to assert that it will record the traffic exchanged and 

supply appropriate records to Qwest.  Level 3’s arguments that access charges do not apply to 

various traffic types demonstrates that Level 3 should not be trusted to provide the proper 

information that Qwest requires to properly rate and bill for calls in accordance with the 

applicable rules. 

The second false premise is Level 3’s argument that Qwest has a duty under Section 

251(c) to configure its LIS trunks to handle switched access traffic.  However, the FCC has 

interpreted Section 251(c) to govern only interconnection used by the CLEC to provide exchange 

access, not to receive exchange access.  (See Qwest Opening Br., pp. 2-4.)  Significantly, Level 3 

witness Greene testified at hearing that the other RBOCs configured their LIS trunks the same 

way Qwest did, a clear indication that the other RBOCs share Qwest’s view of what Section 
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251(c) requires.  (Greene 8/29/06 Tr. 122-23.)  In short, Level 3 has no rights under Section 

251(c)(2) or the FCC rules implementing it (47 C.F.R. § 51.305) to deliver interexchange traffic 

to Qwest for termination.
3
 

Level 3’s third false premise is its reliance on the agreements with the other RBOCs.  

Those agreements are predicated on a set of circumstances that do not exist here.  For example, 

in this case, Level 3 continues to seek compensation on ISP-bound traffic at the rate of $.0007 

per minute-of-use (“MOU”).  In the agreements with the other RBOCs, Level 3 agreed to reduce 

the rate it charged for ISP-bound traffic and/or capped the total number of ISP-bound minutes for 

which there would be a charge.  (Qwest/23, Easton/ 43-44; Qwest/25, § 7.2.)
4
  In this case, 

Level 3 is asking the Commission to impose upon Qwest the benefits to Level 3 of the RBOC 

agreements without imposing any concessions upon Level 3.  That is a patently unreasonable 

proposal. 

The agreements with the other RBOCs were also predicated on the assumption that only a 

small amount of traffic would be switched access traffic.  At the beginning of this case, Level 3 

claimed that there would be only a small amount of switched access traffic.  (Level 3/500, 

Greene (DuCloo)/15.)  However, during this proceeding, Level 3 has changed its tune and is now 

seeking to significantly increase the volume of interexchange traffic that it delivers to Qwest.  

(Greene 8/29/06 Tr. 102).  Its acquisition of Wiltel, the fifth-largest purchaser of switched access 

from Qwest, evidences Level 3’s intentions.  (Wilson, 8/29/06 Tr. 158.)  Thus, Level 3’s change 

                                                 
3
 Where Level 3 provides exchange access, as is the case with jointly-provided switched access, Qwest’s 

proposed contract language allows the traffic to be delivered over LIS trunks.  See Qwest Proposed Section 
7.2.2.9.3.1.  (Issues Matrix, p. 21.) 

4
 At hearing, Level 3 claimed that it made certain concessions so that it did not have to build out its 

network.  (Greene 8/29/06 Tr. 72.)  This claim is obviously false.  There was no build-out requirement in the 
absence of the agreements.  Indeed, the agreements create, rather than eliminate, requirements for Level 3 to 
establish POIs. 
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in plans calls into question what the other RBOCs would have agreed to had they known 

Level 3’s intentions. 

In its Opening Brief, Level 3 recognizes the weakness of its objection to FGD 

interconnection trunks and argues that Qwest should, at its own expense, convert the existing LIS 

trunks to FGD trunks.  (Level 3 Br., pp. 40-41.)  Level 3 concedes that this could be done and 

that it would not cause any material problems for Level 3.  However, Level 3 is not entitled to 

free FGD interconnection.  All other carriers who seek to send switched access traffic to Qwest 

pay both the nonrecurring charges to create FGD interconnection trunks and the tariffed 

recurring charges for FGD interconnection.  (Easton 8/30/06 Tr. 104-05.)  This is true even when 

they are exchanging local traffic over those trunks. 

Finally, Level 3 argues (1) that it “can provide CDRs to Qwest covering the traffic the 

parties exchange” and (2) that it “has agreed not to send toll traffic that does not terminate to 

Qwest end users or UNE/resale customers to Qwest end office switches.”  (Level 3 Br., p. 42.)  

The first of these arguments fails because Level 3’s contract language contains no requirement 

that it provide these records and, even if it did, Level 3 would dispute that such records need to 

be provided for long distance VoIP traffic.  Level 3’s second argument fails because there is no 

way that Level 3 can avoid sending traffic to Qwest destined for QPP™ customers, since these 

customers are served by Qwest’s switches.  (Qwest/32, Linse/24).  Furthermore, without the use 

of FGD interconnection trunks, there is no way for Qwest to enforce Level 3’s promise not to 

route calls destined for customers of other carriers. 

The Iowa and Arizona commissions (the only commissions in Qwest states that have 

addressed this issue) both concluded that FGD interconnection trunks are necessary.  This 

Commission should follow their lead and similarly require the use of FGD interconnection 

trunks if all traffic types are to be combined on the same interconnection trunks. 
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III. ISSUE 3 (SUB-ISSUES 3A, 3B, AND 3C):  QWEST’S LANGUAGE ON 
COMPENSATION ISSUES RELATED TO ISP VNXX TRAFFIC IS 
CONSISTENT WITH OREGON AND FEDERAL LAW, WHILE LEVEL 3’S 
LANGUAGE IS COMPLETELY INCONSISTENT WITH THESE 
AUTHORITIES 

 
[Level 3’s claim that ISP calls cannot be rated pursuant to Oregon’s call rating rules is 
disingenuous.  The ISP Remand Order, Commission decisions, and unanimous decisions from 
four federal circuit courts hold that ISP calls are rated based upon the location of the ISP 
customers of the CLEC.  Specifically, recent Ninth Circuit authority (the Peevey decision) holds 
that the proper end-point for rating an ISP call is picked up by the ISP.  Level 3’s unsupported 
claim that a POI should be a rating point is merely a clever, but transparent, attempt to redefine 
the traffic subject to compensation under the ISP Remand Order, and would require that the law 
governing call rating be ignored by the Commission.  Level 3’s claim that Oregon call rating 
rules should be ignored because ISP traffic is interstate likewise ignores governing law, which 
holds that states continue to establish local calling areas.  Level 3 mischaracterizes the Peevey 
case as requiring that ISP traffic be rated as though all traffic is local to the calling party.  In fact, 
Peevey does nothing to undercut the principle that it is states that establish call rating rules.  
Oregon call rating rules, which are different from those in California that were the subject of the 
Peevey case, mandate that the location of the ISP is the relevant end point of an ISP call.  Level 3 
mischaracterizes the Arizona order, which is unresolved and which, in any event, does not 
purport to establish a final ruling on VNXX in that state.  Level 3 also mischaracterizes QCC’s 
Wholesale Dial Service, as well as the regulatory scheme under which QCC operates.  In 
particular, Level 3 studiously ignores the critical fact that QCC cannot seek terminating 
compensation.  Level 3 has chosen to operate as a CLEC and is therefore subject to the rules that 
govern CLECs—under those rules, it is not entitled to terminating compensation for VNXX 
traffic.  Level 3’s claim that its Oregon traffic is not VNXX is blatantly inconsistent with several 
recent rulings of the Commission.  Finally, Level 3 ignores cost causation principles and the 
policy underpinnings of the compensation regime established in the ISP Remand Order.  If 
accepted, Level 3’s proposal would allow the cost causer to be free of economic responsibility 
for the costs imposed on Qwest, while requiring Qwest to bear costs that it did not cause.] 
 

In its Opening Brief, Level 3 does not address specific ICA language on the VNXX issue.  

Instead, Level 3 makes general arguments to the effect that Level 3 should be exempt from the 

rules that govern the rest of the industry and that Level 3 is entitled to terminating compensation 

at $.0007 per MOU for virtually all Oregon ISP traffic, a position Level 3 incongruously 

characterizes as a compromise.
5
  In fact, Level 3’s arguments are inconsistent with governing 

Oregon and federal law and are a disguised attempt to validate its use of VNXX.   

                                                 
5
 Level 3’s characterization of its proposal as a “compromise” brings whole new meaning to that term.  

Level 3’s “compromise” would, by Level 3’s own admission, result in nearly 100 percent of its Oregon traffic being 
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A. The Oregon Commission And Several Federal Circuit Courts Have Ruled 
That The ISP Remand Order Prescribes Compensation Only for ISP Traffic 
Delivered To An ISP Located In The Same LCA As The Caller 

Level 3 contends that ISP traffic has “no normal end point,” and claims that it is “neither 

truly local, nor quite long distance.”  (Level 3 Br., p. 3; see also id., pp. 25-30.)
6
  From this 

premise, Level 3 makes two erroneous arguments.  First, Level 3 incorrectly asserts that there 

can be no intermediate “termination” point for compensation purposes (such as an ISP server or 

modem or the point where the traffic is handed off to the ISP).  Second, Level 3 then leaps to the 

irrational conclusion that the POI should be used as the relevant rating point.  (Id., p. 27.) 

Level 3’s premise and the arguments it makes based on that premise are based on a 

misreading of the FCC’s ISP Remand Order
7
 and a disregard of Commission

8
 and federal court 

decisions that have concluded that the compensation regime of the ISP Remand Order applies 

only when a CLEC delivers calls to an ISP physically located in the same LCA as the calling 

party.  The FCC did not, in the ISP Remand Order, prescribe terminating compensation for the 

delivery of ISP calls based on the location of websites, nor is there anything in the order to 

suggest that the FCC believes a POI is a relevant location for call rating purposes for wireline 

traffic.  Instead, the FCC defined the issue as “whether reciprocal compensation obligations 

                                                                                                                                                             
subject to terminating compensation.  Under Level 3’s theory, only a tiny amount of traffic from a few remote 
locations would be considered to be VNXX traffic.  (Ex. Level 3/703.)   

6
 Later, Level 3 argues that “it makes no sense to try to define either a specific ‘customer’ to whom the call 

is being placed or a specific places where the call ‘ends.’”  (Level 3 Br., p. 25.)  This conclusion has no basis.  Both 
Oregon and federal law are absolutely clear that for ISP calls, there is a specific customer (the ISP), and that 
identifying the ISP’s specific location for call rating purposes not only makes sense, it must be done in order to 
apply Oregon call rating rules. 

7
 Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition 

Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd 
9151 (2001) (“ISP Remand Order”). 

8
 The Commission, in three dockets, has explicitly concluded that the scope of the ISP Remand Order does 

not include VNXX-routed ISP traffic.  ALJ Decision, docket IC 12 (August 16, 2005), pp. 9-12, aff’d, Order No. 06-
037 (January 30, 2006), pp. 3, 5; Order, docket IC 9 (November 18, 2005), p. 8; Arbitrator’s Decision, docket ARB 
671 (February 2, 2006), pp. 12-15, aff’d with modifications, Order No. 06-190 (April 19, 2006).  
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apply to the delivery of calls from one LEC’s end-user customer to an ISP in the same local 

calling area that is served by a competing LEC.”  ISP Remand Order, ¶13.  (Emphasis added.)  

As the FCC stated, “[t]his Order, therefore, again focuses on the regulatory treatment of ISP-

bound traffic and the appropriate intercarrier compensation regime for carriers that collaborate to 

deliver traffic to ISPs.”  Id., ¶ 9; see also id., ¶¶ 2, 7, 66.  (Emphasis added.)  

It is undisputed that Level 3’s customers are ISPs and that calls are delivered to those 

ISPs at specific, identifiable locations.  Level 3 conceded at hearing that it knows where it hands 

calls off to its ISP customers.
9
  Moreover, the FCC clearly concluded that ISP traffic is delivered 

to ISP equipment:
10

 

[A]n ISP’s end-user customers typically access the Internet through an ISP Server 
located in the same local calling area, and . . . the end users pay the local exchange carrier 
for connections to the local ISP.  Customers generally pay their LEC a flat monthly fee 
for use of the local exchange network, including connections to the local ISP.  They also 
generally pay the ISP a flat monthly fee for access to the Internet.  ISPs then combine 
“computer processing, information storage, protocol conversion, and routing with 
transmission to enable users to access Internet content and services.”  ISP Remand Order, 
¶ 10.  (Citations omitted.) 

 
Under call rating rules that have applied in Oregon for decades, calls are classified based 

on the location of the parties to a call.  Here the parties to the call are the caller and the ISP from 

                                                 
9
 Level 3 knows where it hands off traffic to its ISP customers; indeed, Mr. Greene testified that Level 3 

hands off traffic to AOL in Virginia, to Microsoft (presumably MSN) in Redmond, Washington, and to Earthlink in 
Chicago.  (Greene, 8/29/06 Tr. 59-60.) 

10
 The ISP Remand Order is replete with references to “delivery” of traffic to ISPs.  See e.g., ISP Remand 

Order, ¶ 1 (“In this Order, we reconsider the proper treatment for purposes of intercarrier compensation of 
telecommunications traffic delivered to Internet service providers”); id., ¶ 2 (“The regulatory arbitrage opportunities 
associated with intercarrier payments are particularly apparent with respect to ISP-bound traffic, however, because 
ISPs typically generate large volumes of traffic that is virtually all one-way -- that is, delivered to the ISP”); id., ¶ 4 
(“it is incumbent upon us to establish an appropriate cost recovery mechanism for delivery of this traffic”); id., ¶ 5 
(“We believe that this situation is particularly acute in the case of carriers delivering traffic to ISPs because these 
customers generate extremely high traffic volumes that are entirely one-directional”); id., ¶ 7  (“Specifically, we 
adopt a gradually declining cap on the amount that carriers may recover from other carriers for delivering ISP-bound 
traffic”); id., ¶ 9 (“This Order, therefore, again focuses on the regulatory treatment of ISP-bound traffic and the 
appropriate intercarrier compensation regime for carriers that collaborate to deliver traffic to ISPs”).  (Emphasis 
added.) 
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whom the caller has purchased dial-up Internet access service.
11

  Thus, it is a simple matter to 

determine whether a call qualifies for compensation under the ISP Remand Order.  This is 

governing federal law in the Ninth Circuit.  In the Peevey decision, the CLEC claimed that it 

could not determine an end point for ISP traffic.  The Ninth Circuit rejected that argument, 

concluding that a CLEC has both the ability and the obligation to know where its traffic 

“terminates”:   

The CPUC’s conclusion that Pac-West is able to distinguish VNXX traffic from local 
traffic that is first transported long-distance to a Pac-West switch and then back to the 
original calling area rests on statements by Pac-West witnesses that “Pac-West knows 
where its network ends” and the call is picked up by the customer. Since that is the end 
of Pac-West’s responsibility for the call, it should also be the relevant end point of the 
call for purposes of determining whether the call is local or VNXX.”  462 F.3d at 1159.  
(Emphasis added.)  

 
Thus, for purposes of determining whether traffic is local or VNXX, the Ninth Circuit holds that 

the relevant point is where the traffic is handed off by the CLEC to its ISP customer.  This, of 

course, is an identifiable location, and it is not at the POI.
12

  Thus, if the ISP call is delivered to 

an ISP located in the caller’s LCA, it is compensable.  Otherwise, it is not. 

The Commission’s conclusion that the ISP Remand Order prescribes compensation only 

for calls delivered by Level 3 to an ISP located in the same LCA as the calling party has been 

confirmed by every United States Court of Appeal to consider the issue.  WorldCom, Inc. v. 

FCC, 288 F.3d 429 (D.C. Cir. 2002) was the ruling on the initial appeal of the ISP Remand 

Order.  There, that court stated that the holding of the ISP Remand Order applies only to “calls 

                                                 
11

 The telephone number that the end-user customer dials to gain access to the Internet is assigned to the 
ISP and not to the websites the end-user seeks to access. 

12
 Prior to Peevey, the holdings of this Commission’s GTE/ELI decision (Order No. 99-218, docket ARB 91 

(March 17, 1999), p. 9) and the federal court’s Universal decision were that the ISP modems that answer the call are 
the relevant end point for intercarrier compensation purposes.  In this case, the modem functionality is performed by 
Level 3 in Seattle for all traffic originating in Oregon.  Thus, for purposes of this case, under no circumstances 
would Level 3’s ISP traffic qualify as traffic delivered to an ISP in the same LCA as the caller.  Significantly, the 
law both before and after Peevey does not support Level 3’s theory that a POI should be used as an end point for 
purposes of applying the ISP Remand Order’s compensation regime.  
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made to internet service providers (“ISPs”) located within the caller’s local calling area.”  Id., 

at 430.  (Emphasis added.) It is significant that the D.C. Circuit described the local traffic subject 

to the ISP Remand Order as “calls made to . . . ISPs,” and not as calls to POIs or to websites.    

As discussed on pages 18-19 of Qwest’s Opening Brief, four more federal circuit court 

decisions this year have reached the same conclusion.  These cases unanimously conclude that it 

is location of the ISP that matters.  In Global NAPs v. Verizon New England, 444 F.3d 59 (1st 

Cir. 2006) (“Global NAPs I”), the First Circuit, referring to the ISP Remand Order, noted that the 

FCC characterized the issue before it as “‘whether reciprocal compensation obligations apply to 

the delivery of calls from one LEC’s end-user customer to an ISP in the same local calling 

area.’”  Id. at 73, quoting ISP Remand Order, ¶ 13.  (Emphasis added.)  In Global NAPs v. 

Verizon New England, 454 F.3d 91 (2nd Cir. 2006) (“Global NAPs II”), the Second Circuit 

stated that “[t]he ultimate conclusion of the 2001 Remand Order was that ISP-bound traffic 

within a single calling area is not subject to reciprocal compensation.”  Id. at 99.  (Emphasis in 

original.)  In In re Core Communications, 455 F.3d 267 (D.C. Cir. 2006) (“Core”), the D.C. 

Circuit stated that in the ISP Remand Order the FCC “found that calls made to ISPs located 

within the caller’s local calling area fall within those enumerated categories – specifically, that 

they involve ‘information access.’”  Id. at 271.  (Emphasis added.)  Finally, Peevey stated that 

the rate caps in the ISP Remand Order “are intended to substitute for the reciprocal 

compensation that would otherwise be due to CLECs for terminating local ISP-bound traffic.  

They do not affect the collection of charges by ILECs for originating interexchange ISP-bound 

traffic.”  Peevey also held that the relevant end-point for determining if traffic is VNXX 

determination is where “the call is picked up by the customer.”  Id. at 1159.  (Emphasis added.)  

The location of the customer (the ISP), of course, is an identifiable location, and it is not at the 

POI, as Level 3 witness Wilson acknowledges.  (Wilson 8-29-06 Tr. 147.)   
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Level 3 proposes that calls to ISPs be treated as local for purposes of the ISP Remand 

Order if they are passed through a POI between Qwest and Level 3 that is in the same LCA as 

the calling party.  This is nothing more than a clever attempt to redefine the types of traffic that 

are compensable under the ISP Remand Order.  To make this argument, Level 3 simply 

disregards the many Oregon Commission decisions to the contrary and ignores the federal circuit 

court decisions discussed above.  Level 3’s argument also requires the Commission to ignore 

Level 3’s own testimony (1) that a POI “is the location where two carriers connect their networks 

for the purpose of exchanging traffic” (Level 3/800, Wilson/4) and (2) that a POI is not a 

customer location.  (Wilson, 8-29-06 Tr. 147.)
13

 

In other states, Level 3 has attempted to support its POI theory by citing two sentences 

from paragraph 1044 of the Local Competition Order, which address the origination point of 

wireless traffic: 

For administrative convenience, the location of the initial cell site when a call begins 
shall be used as the determinant of the geographic location of the mobile customer.  As 
an alternative, LECs and CMRS providers can use the point of interconnection between 
the two carriers at the beginning of the call to determine the location of the mobile caller 
or called party. 
 

This paragraph actually undermines Level 3’s position for three reasons.  First, paragraph 1044 is 

expressly limited to wireless traffic, and the FCC has not authorized such a rating arrangement 

for any type of wireline traffic.  Second, the reason for paragraph 1044 is that the precise 

location of the wireless caller is not known, a circumstance that does not exist in this case.  

Level 3 clearly knows where it hands off its traffic to its ISP customers.  Finally, if the POI is 

determined to be the location of the ISP, then Qwest would be handing traffic off directly to the 

                                                 
13

 In its Opening Brief, Qwest pointed out a series of other flaws, both legal and factual, in Level 3’s POI 
theory.  (Qwest Opening Br., pp. 14-22.) 
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ISP.  Under such a circumstance, Qwest would be the carrier delivering the traffic to the ISP and 

Qwest, not Level 3, would be entitled to compensation under the ISP Remand Order. 

B. Level 3 Misstates The Commission’s Authority Over Call Rating 

Call rating in Oregon is based on the physical location of the parties to the call.  (Qwest 

Opening Br., pp. 14-17.)  Without citing any authority, Level 3 asserts that Oregon law should be 

disregarded because Level 3’s ISP “[t]he service is interstate in nature so the Commission’s 

policies regarding intrastate services don’t really apply.”  (Level 3 Br., p. 30.)  This argument, if 

true, would undermine the very conclusion that Level 3 attempts to rely upon it for.  If the 

Commission does not have jurisdiction over ISP traffic because it is interstate, then it necessarily 

follows that Level 3’s contract language must be rejected.  That is so because Level 3 would then 

be requesting the Commission to prescribe intercarrier compensation for traffic over which 

Level 3, at the same time, claims is outside the Commission’s jurisdiction.  Level 3’s argument 

thus creates a logical impossibility. 

Furthermore, Level 3 once again ignores governing law.  It is true that the FCC has held 

that ISP traffic is jurisdictionally interstate, but it does not follow that Oregon LCAs and call 

rating rules do not govern compensation for such traffic.  Indeed, this precise issue was 

addressed in Global NAPs II.  There, the CLEC argued that the FCC had preempted the states on 

all issues related to ISP traffic, including LCAs and rating rules.  The Second Circuit, however, 

noted that the FCC, in the Local Competition Order, had concluded that state commissions have 

authority over call rating and LCAs.
14

  The court then stated that, although many parts of the 

Local Competition Order had been superseded, there was nothing in the thousands of pages of 

later FCC orders upon which a credible argument could be made that the FCC had preempted 

states on LCAs and call rating.  The court thus held that “the FCC has not disturbed the states’ 

                                                 
14

 454 F.3d at 98, quoting Local Competition Order, ¶ 549, and fn. 1824. 
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traditional authority to define local calling areas.”  454 F.3d at 99.  In other words, it is Oregon 

statutes, Commission rules, and Commission decisions that govern LCAs.  Those authorities 

mandate that the physical location of the parties to a call govern the definition and classification 

of the traffic as local or interexchange.
15

  Level 3’s effort to ignore them should be rejected. 

C. Level 3 Mischaracterizes The Peevey Decision  

Level 3 incorrectly asserts that in Peevey, the Ninth Circuit approved a “compromise 

approach,” one element of which is that “ISP-bound traffic is rated as local to the end user.”  

(Level 3 Br., p. 4; see also id., pp. 18-19.)  Level 3’s description and application of Peevey is 

contrary to the actual reasoning and holding of the Ninth Circuit’s decision.  In Peevey, the Ninth 

Circuit was reviewing a ruling of the California Commission that, under California call rating 

rules, calls would be rated based on their NXXs and not by customer location.  462 F.3d at 1148-

49.  But that is not a holding that California’s call rating rules apply in other states.  Nor is it a 

holding that the state law applicable for rating intrastate calls applies to interstate traffic.  Indeed, 

Peevey holds that as a matter of federal law applicable to interstate traffic, the endpoint of a call 

to an ISP is determined by where the CLEC hands the call off to the ISP.  Id. at 1159. 

In Peevey, the Ninth Circuit did not even analyze whether the California Commission’s 

application of California call rating rules was correct with respect to calls to ISPs exchanged 

pursuant to agreements entered into after the FCC’s adoption of the ISP Remand Order.  Indeed, 

the court’s characterization of the California Commission’s decision as “reasonable” was 

qualified by the statement that it is reasonable “within the meaning of the 1996 agreement,” an 

agreement whose terms were not analyzed in the decision.  As discussed above, it should come 

                                                 
15

 Level 3 also makes its “interstate” traffic argument in context of whether the Commission has the 
authority to ban VNXX.  (Level 3 Br., p. 28 and fn. 91.)  This argument likewise ignores the general principle stated 
in Global NAPs II that state commissions retain authority over LCAs.  Even more to the point, Level 3’s argument 
ignores the specific holding of Global NAPs II that the Vermont board could ban VNXX in Vermont, even though 
the ISP traffic being banned has been declared to be interstate traffic.  454 F.3d at 101 (“The Board . . . did not 
violate any federal rules . . . when it prohibited Global from using virtual NXX in Vermont”). 
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as no surprise that the court deferred to the California Commission on that point, since defining 

LCAs is part of the ongoing authority of state commissions. 

The Peevey court simply chose not to disturb the California Commission’s application of 

California LCAs and call rating rules in the context of a 1996-vintage LCA.  By the same token, 

Peevey would uphold Oregon’s LCA and call rating determinations.  Oregon call rating rules are 

clear that location of the parties to the call, and not NXXs, is the proper call rating method.  

(Qwest Opening Br., pp. 14-23.)   

Further, it is clear from a review of other VNXX cases that the Oregon rules are far more 

typical than those in California.  Indeed, in the vast majority of cases, state call rating rules are 

like those of Oregon.  For example, in Global NAPs I, the First Circuit upheld a decision of the 

Massachusetts Commission that “VNXX calls will be rated as local or toll based on the 

geographic end points of the call.”  444 F.3d at 66.  (Emphasis added.)  The New Hampshire 

Commission ruled that terminating compensation applies only to local calls.  This conclusion, in 

turn, “leads ineluctably to a determination here that the parties did not intend reciprocal 

compensation to apply to calls that were terminated to and ISP physically located outside the 

originating caller’s local service area.”
16

  The Colorado Commission ruled that the “calling 

party and the called party must both be physically located in the same local calling area for the 

call to be a local call subject for reciprocal compensation purposes.”
17

  In a Nebraska arbitration 

between AT&T and Qwest, AT&T proposed the call rating be done on the basis of NXXs and 

not customer locations.  The Nebraska commission rejected this proposal because it would have 

“far reaching implications and unintended consequences by reclassifying a large number of 

                                                 
16

 Order, Re New England Fiber Communications, Nos. DT 99-081 and DT 99-085, 2003 N.H. PUC 
LEXIS 128, pp. *32-*33 (NH PUC 2003).  (Emphasis added.) 

17
In the Matter of Petition of Qwest Corp. for Arbitration of and Interconnection Agreement with AT&T of 

the Mountain States et al, 2003 Colo. PUC LEXIS 1149, p. *45, fn. 52 (CO PUC 2003). 
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interexchange calls as local calls in violation of state statutes and Commission rules.”
18

  The 

Vermont Board ruled that “the determination of whether traffic is local or toll is based upon the 

physical termination points.”
19

  Many other similar cases could be cited. 

Finally, as discussed in Qwest’s Opening Brief, a recent recommended decision in 

Minnesota and the Ohio Commission’s Telcove decision both explicitly reject the POI as a 

relevant rating point.  (Qwest Opening Br., pp. 21-22.)  

D. Level 3 Mischaracterizes The Arizona Docket  

Level 3 likewise mischaracterizes the decision in Arizona, a decision that Level 3 does 

not attach to its Brief, but which Qwest attaches hereto as exhibit A  Level 3 claims the Arizona 

Commission treated “all traffic Level 3 picks up . . . within the originating LCA” as “local” for 

compensation purposes.  (Level 3 Br., pp. 18-19.)  In fact, the Arizona said no such thing.   

The Arizona Commission is one of only two commissions in Qwest’s region that have 

interpreted the ISP Remand Order to apply to all ISP traffic regardless of where it originates or 

where it is delivered to the ISP.
20

  The Arizona Commission reached its interpretation of the ISP 

Remand Order prior to the release of four of the five circuit court decisions cited in this brief.  

Thus, the fact that the Arizona commission required Qwest to pay $.0007 per minute of use 

(“MOU”) on FX-like ISP traffic is meaningless.  The Commission had already ruled incorrectly 

that Qwest was required to pay $.0007 on all ISP traffic. 

                                                 
18

 Arbitrator’s Recommended Decision, In the Matter of the Petition of Qwest Corp. for Arbitration of 
Interconnection Rates, Terms, Conditions, and Related Arrangements with AT&T of the Midwest and TCG Omaha, 
Docket No. C-3095, p. 18 (Neb. PSC, May 4, 2004).  (Emphasis added.)  

19
 Order, Petition of Global NAPs, Inc. for Arbitration . . . With Verizon New England,  Docket No. 6742, 

2002 VT PUC LEXIS 272 (VT PSB December 26, 2002). 
20

 The Arizona Commission first reached this conclusion in its order in a complaint case between Pac-West 
and Qwest.  Order, Pac-West Telecomm, Inc. v. Qwest Corporation, Docket Nos. T-01051B-05-0495 and T-
03693A-05-0495, Decision No. 68820, pp. 8-11 (AZ Corp. Comm’n, June 29, 2006).  It later reached the same 
conclusion in its order in a complaint case between Level 3 and Qwest.  Order, Level 3 Communications v. Qwest 
Corporation, Docket Nos. T-01051B-05-0415 and T-03654A-05-0415, Decision No. 68855, p. 13 (AZ Corp. 
Comm’n, July 28, 2006). 
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The Arizona Commission’s decisions are bad law.
21

  This Commission, the Minnesota 

and Iowa commissions, and five circuit court of appeals decisions from four circuits, have all 

reached the conclusion that the ISP Remand Order only prescribes compensation for calls 

delivered to an ISP located in the LCA of the calling party.  However, even the Arizona 

Commission has not done what Level 3 claims it did.  The Arizona Commission ordered the 

parties to negotiate and develop an “interim” FX-like traffic proposal that would apply only 

while the Arizona Commission considers the whole VNXX issue in a generic docket (the 

Arizona decision does not, therefore, purport to be a permanent solution of any kind).  Further, 

Level 3 fails to mention two other key facts:  (1) the Arizona order bans the use of VNXX and 

(2) the parties have not been able to agree on the terms of the interim implementation plan.
 22

  As 

of the date of this brief, the Arizona ALJ was still considering how to proceed in the matter.  In 

other words, the current situation in Arizona is ambiguous, unresolved, and, by its own terms, the 

Arizona order does not purport to provide permanent guidance on the issues in this docket.   

E. Level 3 Mischaracterizes QCC’s Wholesale Dial Service 

Level 3 asserts that QCC’s Wholesale Dial service is discriminatory and that it somehow 

provides QCC with an inappropriate advantage.  (Level 3 Br., pp 31-31.)  This argument is 

obviously wrong since, if Level 3 chose to offer service in same way that QCC does, Level 3 

would be entitled to do so on identical terms and conditions.  (Qwest/37, Brotherson/8.)  Thus, 

there is no basis in fact or law for Level 3 to claim discrimination. 

                                                 
21

 The Washington Commission is the only other commission in Qwest’s region that has interpreted the ISP 
Remand Order to apply to all ISP traffic.  It, too, was rendered before four of the five circuit court decisions were 
issued. 

22
 The portions of the Arizona order requiring the parties to negotiate an amendment related to “FX-like 

traffic” is addressed only in the Ordering provisions on page 82 of the order (attached as Exhibit A).  This language 
was not in the ALJ’s recommended decision, but was added as the result of an amendment made during the 
Commission’s open meeting.  As is readily evident from reviewing the language, it does not define “FX-like traffic” 
and it is clear the “FX-like traffic” language was not intended as a permanent resolution of VNXX issues in Arizona. 
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In any event, Level 3 mischaracterizes Wholesale Dial and, in so doing, fails to 

acknowledge the different regulatory construct under which QCC operates.  Mr. Brotherson’s 

testimony on this issue is undisputed.  (Qwest/37, Brotherson/6-9; Brotherson, 8-30-06 Tr. 18-

19, 26-34, 38.)   In order to offer Wholesale Dial, QCC, Qwest’s affiliate, purchases retail local 

exchange service in the originating LCA (which means that QCC pays to place and receive calls 

within that LCA) and retail private line transport from the originating exchange to one of QCC’s 

NAS servers (which means that QCC pays for all transport between LCAs).  Level 3 claims that, 

by paying TELRIC-priced LIS transport, it is doing the same thing.  This is simply not true.  

Unlike QCC, Level 3 pays absolutely nothing to compensate Qwest for the costs Qwest incurs to 

originate calls to ISPs—specifically, the local loops, distribution facilities, and transport within 

the originating LCA.  Moreover, LIS transport to a LCA is priced substantially lower than the 

retail private line rates that QCC pays.
23

 

Moreover, QCC is not operating under an ICA.  It provides its Wholesale Dial Product as 

an enhanced service provider (“ESP”), a status that gives it the right to be treated as an end user 

and to lawfully purchase service out of retail tariffs.  ISP Remand Order, ¶ 11.  Moreover, as an 

end user, QCC is not entitled to charge terminating compensation to the telecommunications 

carrier that delivers traffic to it.  Qwest, therefore, is not granting some sort of nefarious 

preference to its affiliate.   

Level 3 has chosen the benefits of being a CLEC (which include the right to 

interconnection under the Act, TELRIC pricing on certain local interconnection services, and the 

right to terminating compensation on local traffic).  Having made that choice, it is bound to 

follow the rules applicable to telecommunications carriers rather than the rules applicable to end 

                                                 
23

 The prices for a PRI ($700 to $975 per month) plus retail private line ($380 plus $44 per mile for DS3 
transport) (Qwest/22, Easton/4) are significantly higher than TELRIC-priced transport.  Compare these rates to the 
LIS DTT rates in Exhibit A of the Qwest Oregon SGAT. 
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users.  One of the rules is that it may not receive terminating compensation on traffic it carries as 

a CLEC that does not, as a matter of federal law, qualify as compensable traffic.  In particular, 

Level 3 is not entitled to charge Qwest terminating compensation on ISP traffic that Level 3 

delivers to ISPs located outside of the caller’s local calling area. 

F. Level 3’s Claim That Its Traffic Is Not VNXX Traffic Ignores Oregon Law 
And The Commission’s VNXX Definition 

In its Opening Brief, Level 3 makes the amazing claim that its traffic is not VNXX. 

(Level 3 Br., pp. 20-25.)  Level 3’s analysis of the historical oddities such as Division of 

Revenues and Judge Greene’s creation of the LATA system is an irrelevant historical diversion.  

It ignores the large body of recent decisions by the Commission that defines VNXX and which, 

in Order No. 06-190 in docket ARB 671, bans the exchange of VNXX traffic.  (See Qwest’s 

Opening Br., pp. 14-30.)  Qwest will not repeat its argument on these points other than to say 

that the Commission has adopted a clear definition of VNXX traffic applicable to LECs: 

“VNXX-routed ISP-Bound traffic” describes a situation wherein a CLEC, such as Level 
3, obtains numbers for various locations within a state.  Those numbers are assigned by 
the CLEC to ISP customers even though the ISP has no physical presence (i.e., does not 
locate modem banks or server) within the local calling area (“LCA”) associated with 
those telephone numbers.  ISP-bound traffic directed to those numbers is routed to the 
CLEC’s . . . POI and then delivered to the ISP’s modem bank/server at a physical 
location in another LCA.  ALJ Decision, docket IC 12 (August 16, 2005), p. 3, aff’d, 
Order No. 06-037 (January 30, 2006).  (Emphasis added.)

24
 

 
It is preposterous, in the face of this definition, to suggest that Level 3’s ISP traffic in Oregon is 

anything other than VNXX.   

One other point bears mention.  Level 3 devotes much of its brief to arguing that access 

charges should not apply to VNXX traffic.  As Qwest noted in its Opening Brief, “Qwest is not 

seeking to collect access charges in this proceeding.  Qwest asks only that the Commission not 
                                                 

24
 See Order No. 05-874, dockets IC 8 and 9 (July 26, 2005), citing with approval the federal district 

decision in Qwest Corp. v. Universal Telecom, 2004 WL 2958421, p. *14 (D. Or. 2004) (“Universal”) (“VNXX 
traffic does not meet the definition of local traffic because it does not originate and terminate in the same LCA or 
EAS; it instead crosses LCAs and EASs.”).   
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reverse the compensation flow that should apply so as to require Qwest to pay rather than receive 

compensation.”  (Qwest Opening Br., p. 28.)   The real issue in this docket is whether Level 3 

may collect terminating compensation on interexchange ISP traffic.  Federal law and Oregon law 

hold that Level 3 may not. 

G. Level 3 Ignores Cost Causation Principles, FCC-Articulated Policies 
Disfavoring Market Distortions And Arbitrage, And A Host Of Other 
Critical Issues 

Level 3’s Opening Brief makes no mention of the policy underpinnings of intercarrier 

compensation.  Similarly, Level 3 presented no testimony to contradict Dr. Fitzsimmons’ 

testimony as to how compensation for ISP traffic should work in a competitive market.  As Dr. 

Fitzsimmons testified, the cost-causer for an ISP call is the dial-up customer.  That customer acts 

as a customer of the ISP when it places a call to the ISP.  The ISP, in turn, obtains a toll-free 

service from Level 3.  Under sound economic theory, Level 3 should pay Qwest for costs that 

Qwest incurs and then charge the ISP such that the ISP can correctly price its service to the dial-

up customers.  As the Iowa Board recognized, the “concern with VNXX has always been that a 

CLEC like Level 3 would be using Qwest’s network to carry interexchange calls for free; any 

logical response to that concern would require some payment from Level 3 to Qwest.”
25

   

Level 3 inappropriately seeks to reverse this compensation flow such that Qwest and 

ratepayers generally would bear the cost of providing service to dial-up customers served by 

ISP’s on Level 3’s network.  As the FCC stated:  “[t]here is no public policy rationale to support 

a subsidy running from all users of basic telephone service to those end-users who employ dial-

up Internet access.”  ISP Remand Order, ¶ 87.   

                                                 
25

 In re Level 3 Communications, LLC v. Qwest Corporation, docket ARB-05-4, Order on Reconsideration, 
p. 40 (Iowa Util. Bd., July 19, 2006) (emphasis added), attached as Exhibit C to Qwest’s Opening Brief. 
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IV. VOIP ISSUES (DEFINITION OF VOIP (ISSUE 16), NEW ISSUE RELATED TO 
“PSTN-IP-PSTN TRAFFIC” DEFINITION); COMPENSATION FOR VOIP AND 
VOICE TRAFFIC (ISSUE 4) (SECTIONS 7.3.4.1 AND 7.3.4.2) (VOIP ASPECTS 
OF ISSUES 3A, 3B, AND 3C); QWEST ISSUE 1A (VOIP AUDIT AND 
CERTIFICATION REQUIREMENTS) (SECTIONS 7.1.1.1 AND 7.1.1.2) 

 
[Level 3’s suggestion that VoIP traffic also be subject to the POI theory that Level 3 advances 
for ISP traffic is subject to all the objections to the POI theory in the ISP traffic context, and 
should be rejected for VoIP for the same reasons.  Furthermore, Level 3’s proposal is completely 
inconsistent with the ESP Exemption.  Level 3 inappropriately seeks far broader rights than are 
granted under the Exemption.] 
 

Level 3 makes only one point on VoIP issues in its brief.  It suggests that VoIP traffic 

should be treated just like ISP traffic—in other words, Level 3 wishes to apply the POI theory in 

reverse.  For the same reasons that this theory is invalid for ISP traffic, it is equally invalid for 

VoIP traffic.  Furthermore, it flies directly in the face of the FCC’s mandate that ESPs be treated 

as though they were end users.  (See Qwest Opening Br., pp. 37-41.)  Level 3’s proposal would 

violate the ESP Exemption and give Level 3 rights to which is not entitled.  (See Qwest’s entire 

discussion of VoIP in its Opening Br., pp. 31-41.)  Both the Iowa and Arizona commissions have 

adopted Qwest’s language on this issue.  Furthermore, Qwest’s position is actually more 

generous to Level 3 than the position the other RBOCs have taken.  All three RBOCs have taken 

the position that VoIP traffic is just like any other traffic, and that switched access charges apply 

when the calls are between different local calling areas.  (See e.g., Ex. Level 3/713, pp. 11-12, 

¶ 3.2 (Verizon); Qwest/26, p. 10, ¶¶ 7.3 and 7.4 (SBC).) 

Level 3 did not address Sections 7.1.1.1 and 7.1.1.2 related to VoIP certification and 

audits.  Qwest, therefore, stands by its discussion of those issues in its Opening Brief.  (Qwest 

Opening Brief, pp. 41-42.) 

For the reasons set forth in its Opening Brief, the Commission should adopt Qwest’s 

language on VoIP issues. 
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V. LEVEL 3’S PROPOSED SYSTEM OF JURISDICTIONAL ALLOCATION 
FACTORS IS PLAGUED WITH PROBLEMS AND SHOULD BE REJECTED 
(ISSUE 18) (SECTIONS 7.3.9, 7.3.9.1, 7.3.9.1.1, 7.3.9.1.2, 9.3.9.1.3, 7.3.9.2, 7.3.9.2.1, 
7.3.9.2.1.1. 7.3.9.3, 7.3.9.3.1, 7.3.9.4, 7.3.9.4.1, 7.3.9.5, 7.3.9.5.1, 7.3.9.5.2, 7.3.9.6) 

 
[Level 3’s “factor” proposal does not correctly rate traffic and does not match the factors system 
created by BellSouth or the agreements with the other RBOCs.  Level 3’s factor proposal does 
not solve the problems that are created if switched access traffic is sent over LIS trunks.] 
 

Level 3 acknowledges that its reason for using “factors” is to address the inability of LIS 

trunks to properly record and bill switched access traffics.  However, it is not enough for Level 3 

to defend the use of factors generically.  Level 3 has to demonstrate that its system of factors will 

correctly rate traffic.  Level 3 has not done so.  In fact, Level 3’s factor proposal does not 

correctly rate traffic.  There is no factor for intrastate switched access traffic, and the factor for 

VoIP traffic does not separate out interexchange VoIP traffic from local VoIP traffic in 

accordance with proper application of the ESP Exemption. 

 Level 3 relies primarily upon the agreements with other RBOCs to support the use of 

factors.  However, Level 3’s specific proposal does not match any of the proposals used with the 

other carriers.  For example, the BellSouth agreement does not use a separate factor for VoIP 

traffic.  According to the BellSouth agreement: 

There are three basic jurisdictions related to BellSouth Access and Local Interconnection 
Services.  These are the Interstate, Intrastate and the Local Jurisdiction.  The jurisdiction 
is based upon the physical locations of the origination and termination points of the 
communication.  (Qwest/25, pp. 505-06, ¶ 2.0.)   

 
Level 3’s proposed factor system is clearly structured only to implement Level 3’s view of what 

the intercarrier compensation rules should be.  It clearly does not address the problems that are 

created when switched access traffic is sent over LIS trunks, and will only make the disputes 

concerning appropriate intercarrier compensation more intractable. 
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VI. LEVEL 3’S PROPOSED MODIFICATIONS TO SECTION 7.3.8 ARE NOT 
APPROPRIATE AND SHOULD BE REJECTED (ISSUE 20) (SECTION 7.3.8) 

 
[“IP origination” is not a technical limitation that prevents population of the charge number 
parameter.  Level 3’s proposed changes to Section 7.3.8 inappropriately attempt to deprive 
Qwest of information necessary to properly rate and bill VoIP traffic based on the location of the 
VoIP provider POP.] 
 

The dispute with respect to Issue 20 concerns Level 3’s attempt to insert language in 

Section 7.3.8 stating that “IP origination” is a technical limitation to providing valid origination 

information.
26

  Qwest’s billing systems use the charge number parameter as originating 

information for billing purposes.  (Qwest/32, Linse/36.)   “IP origination” is not a technical 

limitation that prevents population of the charge number parameter.  (Id., pp. 36-37.)  Level 3’s 

proposed change to Section 7.3.8 should be rejected because it seeks to deprive Qwest’s billing 

systems of the information necessary to properly rate VoIP traffic based on the location of the 

VoIP provider POP.  The offers at page 47 of Level 3’s Opening Brief to provide records 

showing that traffic is “IP-originated” and to route certain traffic away from Qwest simply do not 

address this issue. 

                                                 
26

 Level 3 also seeks to add language stating that VoIP traffic is “lawfully originated without CPN.”  
However, FCC regulations appear to require the population of calling party number where a carrier uses SS7 for 
signaling and VoIP is not listed as an exception.  (See 47 C.F.R. § 64.1601.)  At hearing, Level 3 witness Greene 
admitted that Level 3’s media gateway communicates with Qwest’s switches using SS7 signaling.  (Greene, 8/29/06 
Tr. 30, 90.) 
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VII. THE COMMISSION SHOULD REJECT LEVEL 3’S PROPOSED LANGUAGE 
RELATING TO QUAD LINKS (NEW ISSUE) (SECTIONS 7.2.2.6.1.1, 7.2.2.6.1.2, 
AND 7.2.2.6.1.3) 
 

[Level 3’s proposed quad links language is a new issue not raised in Level 3’s petition or its 
response to the petition.  It also does more than simply allow the use of a single set of quad links.  
Level 3’s language should be rejected.] 
 

In its Opening Brief, Level 3’s sole justification for its new quad links language is its 

claim that only a single set of quad links is required.  Qwest is on record that the language the 

parties agreed to use (Section 7.2.2.6.1) does not require more than a single set of quad links.  

(Qwest/32, Linse/41; Qwest/38, Linse/10.)  Accordingly, there is no justification for Level 3’s 

new proposed sections 7.2.2.6.1.1 through 7.2.2.6.1.3.  These sections address matters other than 

the single set of quad links issue (which was not raised in Level 3’s petition) and contradict the 

language the parties agreed to.  (Qwest/32, Linse/41-43.) 
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CONCLUSION 

For the reasons set forth herein, Qwest respectfully requests that the Commission adopt 

Qwest’s proposed language on all contested issues. 

DATED:  October 30, 2006 
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