Suite 1800
222 S.W. Columbia

ATERWYNNE 1ir Portland, OR 97201-6618

503-226-1191
Fax 503-226-0079

Www.aterwynne.com

ATTORNEYS AT LAW

December 8, 2006

VIA ELECTRONIC MAIL AND US MAIL

Filing Center

Oregon Public Utility Commission
550 Capitol Street NE #215

PO Box 2148

Salem, OR 97308-2148

Re:  ARB 665 Level 3 Communications
Dear Sir or Madam:

On November 10, 2006, we filed as additional authority the recommended decision of the
Administrative Law Judge in the Level 3/Qwest Arizona Arbitration, Dockets T-03654A-05-
0350 and T-01051B-05-0350. The recommended decision was adopted by the Arizona

Corporation Commission in the enclosed Order No. 69176.

Very truly yours,

Lisa F. Rackner

Enclosures

cc: ARB 665 Service List

MENLO PARK PORTLAND SEATTLE 330325/1/WLM/101637-0007



CERTIFICATE OF SERVICE
ARB 665

I hereby certify that a true and correct copy of ORDER NO. 69176 IN THE
LEVEL3/QWEST ARIZONA ARBITRATION was served via U.S. Mail on the following
parties on December 08, 2006:

Thomas M. Dethlefs Alex M. Duarte
Qwest Corporation Qwest Corporation
1801 California Street, 10th Floor Suite 810
Denver CO 80202 421 SW QOak Street
Portland OR 97204
ATER WYNNE LLP
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'BEFORE THE ARIZONA CORPORATION COMMISSION S
o . Arzona Corporaion Commission :
COMMISSIONERS e
- DOCKETED
JEFFHATCH—MILLER, Chairman .~ ~ A I T
WILLIAM A. MUNDELL o DEC)-52006 N
MIKE GLEASON .~ -,, - =« B P
KRISTIN'-K. MAYES | S DochTEDBY BT I R R
IN THE MATTER OF THE PETITION OF LEVEL | __DOCKET NO.. T-03654Al65 0350 |
3 COMMUNICATIONS LLC FOR ARBITRATION .| '
OF AN INTERCONNECTION AGREEMENT . .| ,ADOCKET NO T—01051B-05 0350
WITH QWEST CORPORATION PURSUANT TO RS
SECTION 252(b) OF THE N 69176 R P
TELECOMMUNICATIONS ACT OF 1996. - e DECISION NO . b
o ORDER ,(
I Open Meeting |

November 21 and 22, 20061 |
Phoemx Anzona

I BY THE comvnssroN:

R T T .j* *

Corporatlon Comnnssmn (“Commrssron”) ﬁnds concludes and orders that
N FINDINGS OF FACT - Couheen R
1. On May 13, 2005 Level 3 Commumcatrons, LLC (“Level 3”) ﬁled wrth the Anzona

Corporation Commlssmn (“Comnnssron”) a Petrtxon for Arbltrauon of certam terms condrtrons and o

prices for interconnection and related arrangements w1th Qwest Corporatlon (“Qwest”) (“Petmon ) -

_ pursuant to 47 U S.C. § 252(b) of the Telecommumcatlons Act of 1996 (“Act” or “1996 Act”). -

2. The arbrtratron heanng convened as scheduled on September 8 2005, September 9,

2005 and September 16, 2005.

3. The Commrssmn 1ssued a final Order on the Arbltratron Pet1t1on in Decrsron No 68817 :
(June 29, 2006), wh1ch resolved all of the issues ralsed in the arbrtratlon petxtlon and response

4.  Decision No. 68817 ordered Qwest and Level 3 to: _(l) Awork together to _unplement -

S:H\\telecom\arb\second Level 3Qwest ARb Order 1

Havmg consrdered the entxre record herem and bemg fully advrsed in the prermses, the Anzona _ 1 |
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" DOCKET NO. T-036544-05-0350 ET AL|

wﬁhm thuty (30) days of the effectlve date of the Dec1s1on an 1nter1m replacement for VNXXI which

the Commission referred to as “Fx-hké trafﬁc” (2) that such ISP-bound and VoIP FX- like traffic 5 _
shall be routecl over a d1rect end oﬁlce trunlc betyveen Level 3’s network and the Qwest end ofﬁce ﬁ
servmg the local calhng area of the ongmatmg Qwest end user, and that the d1rect end ofﬁce trunk ' .‘

shall be estabhshed and pard for by Level 3 (3) that w1th1n sncty (60) days of the effectlve date of the ‘
De0131on Level 3 shall cease usmg VNXX (4) that the mtenm use of FX-hke trafﬁc shall be allowed ;

o continue untll such time as the Comrmssmn 1ssues a Dec1sron resolvmg the issues concernmg the_ FARLEE

use of VNXX and (5) that Level 3 and Qwest shall prepare and 51gn an mterconnectlon agreement '
mcorporatmg the terms of the Connnlssmn ] resolutlons and shall submit such 51gned mterconnectlon '

agreement to the Comm1ss1on for its revrew w1thm tl'nrty days of the date of the Decision. -,

_ 5. .v Upon the request of the partles and good cause appeanng, by Procedural Order dated T
: August 2, 2006 the date for ﬁhng a confonmng mterconnectron agreement was extended from July-
131, 2006unt11August18 2006. o . R I

5-7_ On August 18, 2006 Level 3 ﬁled a Notlce of Fllmg Confonned Agreement in
Comphance w1th Dec1s1on No. 68817 and Motxon to Adopt Language in Agreement Regardmg FX- e

like in Comphance Wlth Dec131on No 68817 Level 3 attached a copy of i 1ts proposed Interconnectlon L

Agreement whrch 1t stated conformed w1th DCCISIOII No 68817

7. On August 18, 2006 Qwest ﬁled a Notice of Frlmg and Request for Procedural :

Conference Qwest attached its proposed Interconnectron Agreement which it stated conformed w1th
Dec1sxon No 68817 o

- 8. - The part1es d1d not file 2 srgned Interconnec‘uon Agreement that conformed to Dec1sron _

No. 68817 because they were unable to reach agreement on how to memonalxze and unplement the|

order to ehmmate the use of VNXX and 1nst1tute an “FX-like” intenm solution. In addmon, the
parties could not agree on whether to memonahze the mtemn FX—hke anangement in an amendment

to the Interconnection Agreement, as advanced by Qwest, or in the body of the Interconnect1on

| Agreement, as proposed by Level 3

' VNXX or virtual NXX is an arrangement under which a carrier assigns a phone number to a customer that is not
physically located in the rate center or exchange with which that phone number is associated. The effect is that calls that
would otherwise be rated and routed as long dxstance toll calls are rated and routed as local calls.

) ~ DECISIONNO. 69176
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| would have to alter its network architecture. Level 3 believes the Comrnlssmn 1ntended the basic

_ agreed to partrcrpate ina medlatron w1th Staff in an attempt to resolve or at least narrow. the issues for|

Yt
\O .

Peevey case supports Qwest’s posrtron that 1t is unlawful to requrre Qwest to pay Level 3 terrmnatmg :

DOCKET NO. T-03654A-05-0350 ET AL|

9. _ Qwest and Level 3 dlsagree on what the Commrssron intended when it ordered that the ‘ a

partles on an mtenm basrs, should nnple/rnent an, “FX hke” service. 7 R

,-. 10. _‘ Qwest argues that Demsron No. 688.17 requrres Level 3to order FX-lrke facrhtles from Ll
the local calhng area of its, end users, and to estabhsh FX-like drrect trunkmg facrlmes from the local j
callmg area of its end user customers 1o each end ofﬁce that 1t wrshes to exchange trafﬁc wnh Qwest :

out51de of the Phoenix local calling area. Qwest asserts that if LeVel 3’s pos1t10n it adopted Level 3

|| would make virtually no changes to its network and would be contmumg to lltlllZf: a VN)O(( |

arch1tecture under another name. _
-1 1. Level 3 argues that the Comrmssron did not mtend that in the interim penod Level 3
. . ) ‘ . . (L
network architecture to remain, but for Level 3 to compensate Qwest for the transport of 'trafﬁc out of]

the local calling area of QWest s originating caller.

-12. By Procedural Order dated August 24, 2006 a Procedural Conference convened on'
September 6 2006, with the purpose of estabhshmg a procedure for resolvmg the dlspute Qwest S

Level 3 and the Comrmsswn s Utrhty D1vrsron Staff (“Staff) partlclpated At that t1me the partles. o

heanng_,. o

13. .. On __September 22, 2006, '_Qwest_ filed a Motionto Allow Additional. B-»rieﬁngl. Qt?vest o
asserts tha_t the recent Ninth Circuit Court of Appeal’e decision'ivn Verizon Calij‘ofnia V. Peeve‘y,f 2006 :V
WL 2563879, which was issued on September 7, 2006, impacts Decision No. 68817 and the| =

interconnection agreement to be submitted pursuant to Decision No 68817. Qwest believes that the |

intercarrier compensation on interexchange traffic (including specrﬁcally VNXX traffic).
4. A Procedural Conference to determine the status of the negotiations convened on|
September 25, 2006. At the September 25, 2006 Procedural Conference, the parties reported that they.
continued to engage in discussions, hut that final language that would resolve the dispute co‘uld not be |
agreed .upon that day. The parties proposed that the Commission convene another Procedural'

Conference in approximately one week, at which time they belie\./ed‘ they would know if the matter

3 ~ DECISION NO. 6?176 »
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.reasonable and could result ina successﬂlll comprormse

DOCKET NO. T-_036754A—05-O350 ET AL .

could be settled or would need to be set for hearmg -Staff’ concurred that the partles proposal was| - o |

? .

L

s By Procedural Order dated September 26, 2006 a Procedural Conference was set for : i
October 3, 2006 Staff chstnbuted “Staft’s Proposed FX—lee Trafﬁc Language for the ' .
Interconnectron Agreemen » dated OCtober 3 2006 A copy of Staffs proposed language is attached ', :
hereto as Exhlbn A, and mcorporated herem by . reference At the October 3 2006 Procedural :‘ "
-Conference the partles reported that they were able to reach agreement on language for all sectlons of

the interconnection agreement except for one. Although Level 3 and Staff were in agrecrnent on all R

issues, and Level 3 agreed to adopt all of Stast proposed language in Exhlbrt A Qwest d1d not agree '
to the proposed language for Section 7.2.2.1 .7.6 of the Interconnectlon Agreement See Ex A,l issue| -
number6 A o ' ] _ -
16. ‘Conceming Section 7.2.2.1.7;6, 'Stlaﬁ’s proposed Ia.nguage, as agreed to by Leirel 3, ' L
provides: - T U T LA
S For purposes of nnplementmg the mtenm arrangement Level 3 shall G
" establish a virtual POI in each Qwest Local Calling Area for the exchange -
of FX-Like traffic where Level 3 does not currently have physical
- collocation facilities. ' Level 3 agrees to compensate Qwest via monthly -
' payments equivalent to the MRC charges for Private Line with EICT and . -
Mux, ICDF frames and direct trunk transport (DTT) from the virtual POI
to each end office in the Local Calling Area of the virtual POI as if:
facilities were provisioned to reach those Local Calling Areas where Level -
3 does not currently have physical collocation facilities. - Level 3 also
- agrees to make a one time payment to Qwest to reimburse Qwest as if

- Qwest had constructed ICDF collocation in each Local Calling Area
- where Level 3 does not currently have physical collocation at this time.

17. Qwest argues that the Comm1ssxon should schedule a heanng to determine the factual
issues of what FX-like trafﬁc means and factual issues related to unplementatron or provrsromng of|
interconnection. Qwest: argues that the proposed language is not specific regardmg - the
implementation of i 1nterconnect10n _ ., A A

18.  Level3 believes that Staff s proposed language comports with Decision No. 68817 and
there are no factual disputes that would require a hearing.

19.  Staff believes that the facts are not in »di'spute,_ “but 'rath.er the issue is what' the

Commission intended in Decision No. 68817 with respect to creating an interim FX-like solution.

4 DECISIONNO. 69176
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" Staff does not beheve an evidentiary hearmg is reqmred

[lin Decrslon No 68817 When 1t ordered an 1nter1m, “FX lfke” solutron Spe01ﬁcally, in Decnsron No SRR

'DOCKET NO. T-03654A-05-0350 ET AL|

| 20.. ' We concur w1th Staff Tﬁ'e threshold 1ssue before us is what drd the Comrmssmn 1ntend .

68817 the Comrmssron ordered

o that Qwest shall work wrth Level 3 to 1mp1ement wrthm thlrty (3 0) days of .
. the effective date of this Decision. an interim replacement for VNXX - . “
* - which we shall refer to as FX-like traffic. Such ISP-bound and VoIP FX- .
. like traffic shall be routed over a direct end office trunk between Level 3’s .
. network and the Qwest end office serving the local calling area of the-
originating Qwest end user, The direct end office trunk shall be
. established and paid for by Level 3 under the terms of thrs Agreement
~ ‘Deczszon No 6881 7 at 82 : . : :

) 21, The language of Decrsron No. 68817 does not requrre Level 3 to alter rts‘ network -
archrtecture durmg the interim penod but rather that it should utlhze d1rect trunk transport and

compensate Qwest for the transport of trafﬁc In the body of Dec1smn No 68817 the Commrssmn

stated

- Although we drsapprove Level 3 s use of VNXX as it has been descnbed _
~ . in this proceeding, Level 3 should be able to serve its customers through
* ... . FXoranFX-like service, In addition, there may be ways whereby Level -
D -3 could use “VNXX-like” arrangements and compensate Qwest for -~
transport (perhaps by using a TSLRIC rate) that would alleviate our -
. concerns. about intercarrier compensation distorting the market by
' improper cost shifting. Evidence of how such a scheme might work, or if -
it could work, was not offered in this docket, but' we ‘would not want to
eliminate such compensation scheme and encourage the parties to be.
creative in creating a “win-win” resolution and present a rev1sed ICS for
our approval Deczszon No 688] 7 at p 29, lrnes 5-12. :

- 22, UItrrnately, although drsapprovmg of VN)Q( arrangements pendmg its genenc
mvestrgatron in adopting the “FX like” interrm solution, the Comm1ssmn determined that at least! -

-temporarlly, until the Commrss1on could systematlcally and thoroughly study the 1mphcat10ns of the

use of VNXX arrangements Level 3 should be allowed to continue using VNXX type arrangements, R

but would be required to pay for transport of trafﬁc outside the local calhng area of the orrgmatmg |
caller In referrlng to the 1nter1m arrangements as “FX like”, the Commission d1d not intend that such

arrangement would be comparable to the FX service being provided by Qwest.

3 DECISION NO. __ 69176
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.Comm1ssxon revrew, W1th1n ten busmess days of the date of thls Declsmn

Constltutlon .

| shall /incorporate in the body of their Interconnectron Agreement the proposed language set forth in

. D_OCKET NO. T—03654A705-0350 ET AL R

] 23. The parues should rev1se thelr l'nterconnectlon Agreement to mcorporate Staff’S' R

25 The Comm1ssmn can con51der the effects of the Peevey Decnswn in the genenc -
proceedmgonVNXX IR 7 = . - |
26.  The Comrmssmn has analyzed the issues presented by the partles and has resolved the
issues in accordance w1th the Act. -
7 | C()NCLUSIONS OF LAW _ o

’ l.'" Level 3 1s a publlc service corporatlon w1th1n the meamng of Amcle XV of the
Anzona Constltutton | ‘ ' o ‘ ) ' - o ’
2. Level 3 isa telecommun1cat1ons carner w1thln the meamng of 47 U. S C. § 252

:: ,3.‘", Qwest is a pubhc servwe corporatlon w1th1n the meamng of Artlcle XV of the Anzona'

Qwest is an ILEC w1th1n the meamng of 47 U S C. § 252,

5. The Comrmssmn has Junsdrctton over Level 3 and Qwest and of the subject matter of
the Petitidn. ' o |
6. The Commrssmn S resolutton of the issues pendlng herem is Just and reasonable

meets the requ1rements of the Act and regulations prescnbed by the FCC pursuant to the Act is
consistent with the best interests of the parties, and is in the pubhc interest. -

| |  ORDER

CITIS THEREFORE ORDERED that Qwest Corporation and Level 3 Commumcatxons LLC

Exhibit A.

5 DECISIONNO. 09176

proposed language as set forth o Exhﬂblt A and shall submlt such Interconnectlon Agreement for| .

R 2 Qwest’s Motmn for addmonal bneﬁng on the Nlnth C1rcu1t S demsmn in Peevey is
demed The 1ssue of mtercarrler compensatlon on ISP-bound trafﬁc was resolved in Dec1smn No -‘

_68817
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' the Comm1ss1on for 1ts rev1ew wuhm teﬁ busmess days of the date of ﬂ'llS Dec151on

18

: ‘DOCKET No.' T—,03654A-05-0350 ET AL.

IT IS FURTHER ORDERED that the 51gned Interconnectlon Agreement shall be submltted to

IT IS FURTHER ORDERED that thls Declsxon shall become effectwe 1mmed1ately
' “ BY ORDER OF THE ARIZONA CORPORATION COMMISSION

/(‘:PMJIAN T ~ COMMISSIONER

COMMISSIONER ~ COMMISSTONER = @OMMISSIOTE_, -

IN WITNESS WHEREOF I, BRIAN C. McNEIL, Executive
Director of the Arizona Corporatlon Comm1ssmn have
hereunto set my hand and caused the official seal of the |-
Commlssmn to be affixed at the Capltol in the Clty of Phoemx,-

“this ’5 day of _’QC_/LJ 200

DISSENT _

DISSENT

JR:mj

7 DECISIONNO. 09176
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Mlchael W Patten L
Roshka DeWulf & Patten PLC
One Arizona Center - :
400 E. Van Buren Street
Suite 800 -

Phoemx Anzona 85004

Rlchard E. Thayer

Erik Cecil - =

Level 3 Commumca’aons LLC
1015 Eldorado Boulevard
Broomﬁeld CO 80021

Henry T. Kelly

Joseph E. Donovan

Scott A. Kassman ..

Kelley, Drye & Warren LLP LA R
333 West Wacker Drive . R

Chlcago IL 60606 i

Chnstopher W. Savage o
Cole, Raywid & Braverman, LLP
1919 Pennsylvania Ave. NW o
Washington, DC 20006 . . -

Norman G. Curtright =~ -

QWEST CORPORATION S
4041 N. Central Ave., 11 Floor T
Phoenix, AZ 85012 - .

Thomas M. Dethlefs

Senior Attorney

Qwest Legal Dept/CD&S
1801 California St., Suite 900
Denver Colorado 80202 '

Chnstopher Kempley, Chief Counsel .

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street . ' o
Phoenix, Arizona 85007

Emest Johnson, Director }
Utilities D1v1sxon _ ,
ARIZONA CORPORATION COMMISSION L
1200 West Washington Street

Phoenix, Arizona 85007 ’

DECISIONNO. 69176
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',EXHIBITA R AU S

'STAFF PROPOSED FX—LI'KE TRAFFIC LAN GUAGE .
FOR THD I_NTERGONNECTION AGREEENENT o
: v Octobcr 3, 2006 ‘

~),J~.." S R
A . .

| 1. Staff proposcd languagc

- _V:"‘Secnon 722171 chst and CLEC have bcen Ordcred by the An7ona _ o
- Corporation Commission (Commission) to implement an interim teplaccrnent for o
C Vlrtual NXX (VNXX) which shall be referrcd to s FX-L:ke Traf.ﬁc o

1  " 2-”"Staﬁ"proposcd language .' '-.3'.» S

- Sectlon 7.2.2.1.7.2. chst and CLEC have bcen ordercd by thc COIIlHlISSlOI] to
-~ establish a methodology for the exchange of "FX-Like Traffic" as an interim ~
replacement for Virtual NXX (VNXX). The interim use of FX-Like Traffic,as
~ described in this Section, shall be allowed to continue until such time¢ asthe ~ 0,
- Commission issues 2 decision. resolving the issues concerning the use of VNXX.

3. 'Staff proposed language

* Section 7.2.2.1.7 3: For u'aﬁic exchangcd betwccn Level 3 and chst end-users, =
the FX-Like Traffic shall be exchanged at the Point of Interconnection (POL) -
. located in the local calling area of such Qwest end-users. FX-Like traffic shall be
" routed over a direct end office trunk between CLEC's POI in the Local Calling
. Area and the Qwest end office serving the Local Calling-Area of the Qwest end-
user. The direct end office trunk shall be established and paid for by CLEC under
- the terms of this Agreement. CLEC shall be responsible for ordcrmg direct-final
end office trunking and transport from the Qwest end office in the Local Calling:
* Area of the Qwest end-user to CLEC's POI located in the Local Ca]lmg Area of
the Qwest end user. A _

4. Staff proposed lantmage
Section 7.2.2.1.7.4: Intercamer compcnsatmn for FX-Like traffic exchanged :
- between CLEC and Qwest during the interim period shall be $0,0007 per MOU
. consistent with the rate for ISP-bound iraffic established by the FCC.
5. Staff proposed language: | |

v Section 7.2.2.1.7.5: FX-lee Traﬂic for a Qwest end-user ongmated call, is not
_ tmdem-swmtched

DECISION NO, 69176
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6 Staff pmposcd Ianguage L l LES el T ; o

o ;Scctlon 7.2.2.1.7.6. For purposes of lmplcmcn’cmg the mtenm. arrangcmcnt, Level el
3 shall establish a virtpal POl in each Qwest Local Calling Area for the emhange

. of FX-Like traffi¢ whcre Level 3 does not ourrcntly have physical collocation” .

.. facilities. Level 3 agrees to compensate Qwest via monthly payments equivalent . - -
-+ to the MRC charges for Private Line with EICT and Mux, ICDF frames and direct -~

. trunk trapsport (DTT) from the virtual POI to each end office in the Local Callmg '

* Area of the virtual POI as if facilities were provisioned to reach those Local ‘
‘Calling Areas where Level does not currently have physical collocation facilities. -

- Level 3 also agrees to make & one time payment to Qwest to reimburse Qwest as -

.+ if Qwest bad constructed ICDF collocation in each Local Calling Area whcre
- Level 3 does not currcntly have physical collocatlon at thlS tune o

7 Staff proposed language

Section 7.2.2.1.7.7. If CLEC reqmres FX-Lﬂcc Trafﬁc axrangements with other . '
- LECs or wireless cartiers, then CLEC is responsible for ordering FX-Like transit =~~~
facilities from the POI in the applicable Local Calling Area and will have '
financial rcspons1b1hty for dlrect tmnlcmg to the tandems for the. cxchangc of
: transﬁtrafﬁc . R S |

8. 'Staff proposed languagc

*Section 7.2.2.1.7.8: CLEC shall designate al] Local Routing Numbers o that FX-
- Like Traffic associated with number portablhty routes d1rectly from the chst
.. endoffice to the CLEC ' . : o

9. 'Staﬁ’ proposed language

Section 7‘2.2.1.7.9. CLEC will convert to the FX Like service as a pro_)ect and be
responsible to provide network diagrams and order sub:cmssmn as ncccssary to
provision all FX-Like trunking and transport

10. Staff proposed language: -

. Section 7.2.2.1.7.10: Qwest has negotiated this arrangement under protest to
- comply with the Coramission’s Order which requires the Parties to implement an
 interim “FX-Like” arrangement pending the resolution of the Generic VNXX .
Docket. By 1mplementmg the foregoing arrangement related to “FX-like Traffic”
neither Party waives its right to advocate in the Commission’s Generic VNXX -
~ Proceeding or any other proceeding (mcludmg an appeal), positions inconsistent
with the interim arrangements herein.

HECISION NO. 09176
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i

11, Staff proposed language:. . ST _
- Sectlon 7.2.2.1.7.11: CLEC shall cease using VNXX as of the date FX-Like
.+ Traffic facilities are in place or Angust 28, 2006, ‘which ever is later. Until the
. date the FX-Like Traffic facilities are in place, Qwest will exchange VNXX .. .
- waffic on a bill and keep basis. The interim period begins when the FX-Like ' .
. Tratfic architecture has been provisioned and continues wntil the Cormission
- issues a Decision resolving the issues concerning the use of Virtual NXX.

DECISION NO. _69176




