
BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

DR32

In theMatterof )
)

PORTLANDGENERALELECTRIC ) OPENINGBRIEF OF
COMPANY ) PAC[FICORP

)
Petitionfor aDeclaratoryRulingRegarding )
theApplicationofOAR 860-022-0045. )
__________________)

This OpeningBrief is filed by PacifiCorp,d/b/aPacificPower& Light Company

(“PacifiCorp” or“The Company”),in supportofthedeclaratoryruling requestedby Portland

GeneralElectricCompany(“PGE”).

INTRODUCTION

TheMultnomahCountyBusinessIncomeTax (“MCBIT”) is imposedon each

corporationdoingbusinessin MultnomahCounty. Pursuantto OAR 860-022-0045,PGE

collectsthis tax from its customersthroughaseparateline item on thecustomer’sbill. Pursuant

to OAR 860-027-0048,PGEdeterminestheamountof this line itemon a standalonebasis,

withoutregardto revenues,deductionsor creditsof its affiliatedcompanies.In payingthe

MCBIT to MultnomahCounty,however,PGE’sparentcompany,EnronCorp. (“Enron”), has

calculatedits paymentbasedon theconsolidatedtaxreturnof theaffiliated groupofcompanies

that includesPGE. PGEhasaskedfor adeclarationthatthis practiceis consistentwith the

Commission’srules.

If the CommissiondeterminesthatPGE’spracticeof calculatingthe MCBIT ona

standalonebasisbutpayingthetax on aconsolidatedbasisis notconsistentwith the
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Commission’srules,PGErequestsa declaratoryruling thattheprovisionsof OAR 860-021-0135

regardingadjustmentof utility bills applyto anyrequiredrefund.

PacifiCorpsupportsPGEin bothof theserequests.

ARGUMENT

1. OAR 860-022-0045RequiresUtilities to Collect TaxesImposedby Countiesasa
SeparateLine Item on Customer Bills.

OAR 860-022-0045specificallyaddressesthemethodfor anenergyor

telecommunicationsutility’s collectionoffeesimposedby anycountyin Oregon. It states:

(1) If anycountyin Oregon,otherthana city-county,imposes
uponanenergyor largetelecommunicationsutility anynewtaxes
or. . . fees,or increasesanysuchtaxesor fees,the utility required
to paysuchtaxesorfeesshall collectfrom its customerswithin the
countyimposingsuchtaxesor feestheamountofthetaxesor fees,
or theamountof increasein suchtaxesor fees. However,if the
taxesor feescovertheoperationsofan energyor large
telecommunicationsutility in only aportionof acounty,thenthe
affectedutility shallrecovertheamountof thetaxesor feesor
increasein theamountthereoffrom customersin theportionof the
countywhich is subjectto thetaxesor fees. ‘Taxes,’ asusedin
this rule, meanssales,use,net income,grossreceipts,payroll,
businessor occupationtaxes,levies,fees,orchargesotherthanad
valoremtaxes.

(2) Theamountcollectedfrom eachutility customerpursuantto
section(1) ofthis rule shallbeseparatelystatedandidentifiedin
all customerbillings.

This rulewaschallengedby MultnomahCountyandupheldby theOregonCourtof

AppealsinMultnomahCountyv. Davis, 35 Or App 521, 581 P2d968 (1978). TheCourt

decidedthat OAR 860-022-0045wasaratemakingrule andwaswithin theCommission’sbroad

discretionto setrates,TheCourt stated:

Confrontedwith suchabroaddelegation,courtseitherhave
encouragedor compelledadministrativeagenciesto adoptrulesof
thekind at issuehereestablishingthestandardsfor theexerciseof
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suchauthority.Furthermore,in adoptingpoliciesof general
applicationsuchasthoseatissuehere,rulemakingprocedures
assurebroaderpublic input into theagencypolicy-making
decisionsthanareaffordedby thecontested-case-typeprocedures
whereusuallyonly thosepartiesthat aredirectly affectedaregiven
noticeandparticipatein thedeliberativeprocess.Therulemaking
proceduresfollowed by theCommissionerwerewholly proper.
(Citationsomitted.) 35 Or App at 527-528.

Thus,OAR 860-022-0045is equivalentor evenpreferableto atariff. Theoniy

distinctionfrom tariff ratesis that theCommissionhasdeterminedthat countytaxesshouldbe

collecteddirectly from customerswithin thecountyimposingthetax, ratherthanthroughthe

utility’s energycharge.

In adoptingOAR 860-022-0045,theCommissionrecognizedthat countytaxesare

revenuemeasuresgenerallybenefitingcountyresidents.Tax revenuesfor onecountydo not

typically providebenefitsto theutility systemandthusshouldbepassedon to countyresidents

only. 35 Or App at 527. Franchisefeesimposedby cities,on theotherhand,grantthe utility the

right to extendservicethroughoutthecity andin thatwaysupporttherestofthesystem. Even

franchisefees,however,arelimited to 3 percentofa gasutility’s grossrevenueswithin thecity

and3.5 percentof an electricutility’s grossrevenues.City franchisefeesgreaterthanthese

percentagesmustbeseparatelystatedon thecustomer’sbill. OAR 860-022-0040.This, too, is

basedon adeterminationby theCommissionthat franchisefeesin excessof thesepercentages

are likely to be revenuemeasuresratherthancostrecoverymeasures.See,DocketUF 2620,

OrderNo. 43223 (Dec. 30, 1966),pp. 3-4; DocketAR 329, OrderNo. 98-125(April 7, 1998),

p.4.
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2. The Multnomah County BusinessIncome Tax Law Requires Apportionment ofthe
MCBIT Basedon the Filer’s ConsolidatedTax Return.

TheMultnomahCountyBusinessIncomeTaxlaw specificallyrequiresapportionmentof

theMCBIT. It states:

(B) Any taxfilerhavingincomefrom businessactivitybothwithin
andwithout thecountyshall in computingthetax,determinethe
incomeapportionedto thecountyby multiplying the totalnet
incomefrom thetaxfiler’s businessby afraction,thenumeratorof
which is thetotal grossincomeof thetaxfiler from business
activity in thecountyduringthetax year,andthe denominatorof
which is t~ietotal grossincomeof thetaxfiler from business
activity everywhereduringthetax year.

MultnomahCountyCode§12.610(B). In thecaseof PGE,Enronis thetax filer. Enronis

thereforerequiredto apportionits totalnet incomebasedon theratio ofEnron’stotal gross

incomefrom businessincomein thecountyto Enron’stotal grossincomefrom all business

activity. Theterm“businessactivity” is definedto includeanyoftheelementsofdoingbusiness

within oroutsidethecounty. MultnomahCountyCode§12.610(A). This sectionrequiresfiling

the MCBIT tax onthebasisof Enron’sconsolidatedtax return.

3. It is Long-Standing CommissionPolicy to Consider Only Revenuesand Expenses
Relating to RegulatedServicein Computing a Utility’s Rates.

TheCommissionfollows standardratemakingpracticesin calculatingautility’s rateson

a standalonebasis. This practicewasrecentlyconfirmedin DocketUM 1074,OrderNo. 03-214

(April 10, 2003),p. 2, wheretheCommissionadopteda StaffReportthat stated:

Forratemakingpurposes,theCommissionsetsPGE’sratesto
reflect thecostsofthecompany’sregulatedoperations.Thatis, in
arateproceeding,PGE’sratesaresetbasedon its own revenues,
costsandratebasefor a giventestyear. Incometaxesare
calculatedusingPGE’snetoperatingincome. Thetax effectof
Enron’sotheroperationsareignoredfor purposesofsettingrates.
This is consistentwith standardratemakingprinciples. [Citing
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Hahn& Aliff, Accountingfor Public Utilities, Release19,Nov.

2002,Sections7.08[3] and17.04[3].]

This practicehasalsobeencodified in theCommission’sadministrativerules. OAR 860-

027-0048,entitled“Allocation ofCostsby anEnergyUtility,” states:

(4) Theenergyutility shall usethefollowing costallocation
methodswhentransferringassetsor suppliesorprovidingor
receivingservicesinvolving its affiliates:

(h) Incometaxesshallbe calculatedfor theenergyutility on a
standalonebasisfor both ratemakingpurposesandregulatory
reporting.Whenincometaxesaredeterminedon a consolidated
basis,theenergyutility shall recordincometax expenseasif it
weredeterminedfor the energyutility separatelyfor all time
periods.

This rule appliesto “both ratemakingandregulatoryreporting.” As notedin Section1

above,OAR 860-022-0045(requiringthat theutility separatelystatecountytaxeson customers’

bills) is aratemakingrule ofthe Commissionandhasthesameforceasatariff. For regulatory

reportingpurposes,OAR 860-027-0048requiresthattheutility recordincometax expense“as if

it weredeterminedfor the energyutility separatelyfor all timeperiods.” This clausecanonly

meanthatincometax expensemustberecordedon astandalonebasisforbothfuture ratemaking

andreportinghistoricalcosts. PGEhadno choicebut to chargeandreporttheMCBIT on a

standalonebasis—orbe in violation ofthis rule.

4. The CommissionHas Not EstablishedAny Mechanismto Allow PGE to
DeconsolidateIts MCBIT.

BecauseoftheCommission’slong-standingpracticeto treatutility revenuesand

expenseson astandalonebasisandrulessuchasOAR 860-027-0048,theCommissionhasnot

establishedany mechanismsfor deconsolidatinglocal incometaxessuchastheMCBIT. This

wouldnot bean easytaskandwouldprobablyrequiretheuseofsomeform ofregulatory
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mechanismto true-upcollections. It would alsorequirePGEto treatits countyincometaxes

differently thanall its otherincometax expenses,eventhoughtheyaregovernedby thesame

Commissionrulesandtariffs. Without arationalbasisfor thedistinction,which is not apparent

in this case,it wouldbe arbitraryto denyPGEtheprotectionof theCommission’srules. It

would beparticularlyarbitraryto requirePGEto makerefundsof amountspreviouslycollected.

5. The Commission’sRule GoverningBilling Adjustments Should Apply to Any
Refund ofMCBIT.

OAR 860-021-0135limits refundsfor overbilling, stating“[i]n no eventshallan

overbilling orunderbillingbefor morethanthreeyears’usage.” If anyrefund is requiredin this

case,it shouldbesubjectto this rule. This rule is clearlydesignedto limit thetimeperiodover

which refundsmaybe claimed. Thereis no otherpurposefor therule.

WHEREFORE,PacifiCorprespectfullyrequestthat theCommissiongrantPGE’s

Petition for aDeclaratoryRulingregardingtheapplicationofOAR 860-022-0045to theMCBIT

or, alternatively,approvetheapplicationofOAR 860-021-0135to anyrefundobligation.

DATED: July 14, 2005.

OPENINGBRIEF OF PACIFICORP

STOELRIVES LLP

Attorneys
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1 CERTIFICATE OF SERVICE

2 I herebycertify that I servedtheforegoingOPENING BRIEF OF PACIFICORP

3 in DR 32 on thefollowing namedperson(s)on thedateindicatedbelow by:

4

5

I~1 mailingwith postageprepaid

F~J electronictransmission(Email)

6 to saidperson(s)atruecopythereof,containedin a sealedenvelope,addressedto said

7 person(s)at his orher last-knownaddress(es)indicatedbelow.
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JasonEisdorfer
Citizens’ Utility Boardof Oregon
610 SW BroadwaySte308
PortlandOR97205
jason@oregoncub.org

Ken Lewis
P.O. Box 29140
PortlandOR97296
kl04@mailstation.com

MatthewW Perkins
DavisonVanClevePC
333 SWTaylor, Ste400
PortlandOR97204
mwp@dvclaw.corn

S BradleyVanCleve
DavisonVanClevePC
333 SWTaylor, Ste400
PortlandOR97204
rnail@dvclaw.com

LindaK Williams
Kafoury& McDougal
10266SW LancasterRd
PortlandOR 97219-6305
Iinda@lindawilliarns.net

DATED: July 14, 2005.

CERTIFICATEOF SERVICE

LowreyR Brown
Citizens’Utility Boardof Oregon
610 SWBroadway,Suite308
PortlandOR97205
lowrey~oregoncub.org

ThomasLannom
Bureauof Licenses
111 SWColumbia,Suite600
PortlandOR97201
tlannom@ci.portland.or.us

DanielW Meek
10949SW 4th Ave
PortlandOR 97219
dan@meek.net

DouglasC Tingey
PortlandGeneralElectric
121 SW Salmon1WTC13
PortlandOR 97204
doug.tingey@pgn.com

BenjaminWalters
City of Portland- Office of City Attorney
1221 SW4thAve-Rm430
PortlandOR 97204
bwalters@ci.portland.or.us

StephanieS Andrus
Departmentof Justice
RegulatedUtility & BusinessSection
1162CourtStNE
SalemOR 97301-4096
stephanie.andrus@state.or.usN

N

rf~

~ .~
;~00

u

c/~j~~

r

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
Ja ~s . Fell, OSB No. 84044
OfAttorneysfor PacifiCorp
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