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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

UE 171

PACIFICORP’S MOTION FOR
SUMMARY DISPOSITION

In the Matter of PACIFIC POWER &
LIGHT (d/b/a PacifiCorp) Klamath Basin
Irrigation Rates

I. INTRODUCTION

For almost 50 years, PacifiCorp has served Klamath Basin irrigation customers under
special contracts that have provided rates significantly below PacifiCorp’s general tariff
rates. For all of the reasons set forth in this motion, PacifiCorp submits that the special rate
provisions under the On-Project Contract, and the Off-Project special rate contract, terminate
effective April 16, 2006. Both the law and the circumstances have changed significantly
since these special contracts were entered into and approved. Precisely because the rate
discounts provided under these contracts are so significant and have been so long-lived, the
termination of these rates is a matter of vital interest to a wide range of stakeholders.

To ensure that this matter receives the focus it is due, the Oregon Public Utility
Commission (the “OPUC” or the “Commission”) created this docket, UE 171, to address a
single key issue: “whether [the Klamath] irrigators should continue to be served under these
historic contracts, or whether they should be treated like other irrigation customers and
served under standard irrigation tariffs.” In re Pacific Power & Light, UE 170, 171, Order
No. 05-134 at 5 (OPUC Mar. 17, 2005) (slip op); see also In re Pacific Power & Light, UE
170, Revised Joint Ruling and Prehearing Conference Notice at 2 (OPUC Feb. 24, 2005)
(slip op) (“The issue before the Commission is whether certain irrigator customers of
PacifiCorp should be served under a historical agreement or a standard contract.”).

At the prehearing conference in UE 171, the parties agreed that the issue identified by
the Commission in initiating this docket was primarily a legal question, best resolved through

a motion for summary disposition, rather than through testimony and a hearing. See Portland
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General Elec. Co. v. Oregon Energy Co., UC 315, Order No. 98-238, 1998 WL 412484
(OPUC June 12, 1998) (summary disposition is proper when there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law); In re
PacifiCorp, UE 111, Order No. 00-090, 2000 WL 362998, at *2 (OPUC Feb. 14, 2000)
(applying ORCP 47 standard).

Accordingly, the parties proposed and the Commission adopted a schedule that begins
with the filing of this Motion for Summary Disposition by PacifiCorp seeking a Commission
order terminating the Klamath special contract rates on April 16, 2006. In re Pacific
Power & Light, UE 171, Prehearing Conference Memorandum and Ruling (OPUC Mar. 3,
2005). If this motion is granted, the parties agreed to address the residual issue of the new,
non-contract rate level for the Klamath irrigators in PacifiCorp’s pending rate case, UE 170,
before the end of the suspension period in that case. Id.

Therefore, pursuant to the Prehearing Conference Memorandum in this case,
PacifiCorp respectfully submits this Motion for Summary Disposition seeking a Commission
order terminating the Off-Project Contract, and terminating the special rates under the On-
Project Contract, on April 16, 2006.

II. BACKGROUND

At issue in this proceeding are two contracts that have provided fixed, discounted
rates to Klamath irrigators since 1956. One is a January 31, 1956 contract between
California Oregon Power Company (“Copco”) and the USBR (the “USBR Contract” or the
“On-Project Contract”). (See Affidavit of Laura Beane, Exhibit 1.) The other is a contract
between Copco and the Klamath Basin Water Users Protective Association (the “UKRB
Contract” or the “Off-Project Contract”). (See Affidavit of Laura Beane, Exhibit 2.)

Copco entered into the USBR Contract pursuant to a provision in the original license
issued by the Federal Power Commission for Project 2082, consisting of certain dams and

hydroelectric facilities on the Klamath River. That provision stated:
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“That with and as a part of the acceptance of this license, the
Licensee hereunder shall file conformed copies (in
quadruplicate) of the existing agreement between the Licensee
and the United States (by the Secretary of the Interior), dated
February 24, 1917, as amended, which has been further
amended or renewed to cover a time period at least equivalent
to the time period of this license, or a new agreement, covering
a time period at least equivalent to the time period of this
license between the Licensee and the United States, which
provides for the storage in and release of water from Upper
Klamath Lake in Oregon, and the use thereof by the Licensee
for the generation of electric energy under terms and conditions
substantially similar to those terms and conditions contained in
the existing February 24, 1917 agreement, as amended.” Cal.
Or. Power Co., 13 FPC 1, 9-10 (1954) (Ordering Paragraph

(A)).

The USBR Contract establishes a rate of 0.6 cents per kWh for “pumping Klamath

Water for use on Project Land and for drainage of Project Land” in the Upper Klamath River

Basin, as those terms are defined in the contract. The USBR Contract specifies a term of

50 years from its effective date. Among other things, the USBR Contract also specifies

annual minimum charges and provides that PacifiCorp should bear the expense for line

extensions for installations of more than 7-1/2 horsepower.

Copco filed the USBR Contract with the OPUC and the California Public Utilities

Commission (the “CPUC”) for approval. The OPUC issued letters on March 6 and March 9,

1956 reflecting approval of the contract. (See Affidavit of Laura Beane, Exhibit 3.) The

CPUC issued a decision on March 27, 1956 approving the USBR Contract, followed by a

Supplemental Opinion and Order after a hearing. (See Affidavit of Laura Beane, Exhibit 4.)

The other contract at issue, the UKRB Contract, resulted after the Klamath Basin

Water Users Protective Association (the “Association”)' objected to the proposed USBR

! Klamath Basin Water Users Protective Association now does business as Klamath
Water Users Association (“KWUA”), the party in this case that claims to represent the
interests of Klamath irrigators served under the On-Project Contract. Klamath Off-Project
Water Users, Inc. (“KOPWU?”) is also a party in this case. KOPWU claims to primarily
represent the interests of irrigators served under the Off-Project Contract. Reference to
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Contract. In response to the Association’s agreement to withdraw this objection, the
Association and Copco negotiated a deal whereby the off-project irrigators would receive a
special contract rate for the duration of the USBR Contract. (See Affidavit of Katherine A.
McDowell, Exhibit 16 (portions of transcript of CPUC hearing regarding UKRB Contract;
Minutes of Association Executive Committee).) The terms of this negotiation were
memorialized in a letter signed by both parties in November 1955 (“November 1955
Agreement”). (See Affidavit of Laura Beane, Exhibit 5.) On April 11, 1956, Copco filed the
November 1955 Agreement with the CPUC as the agreement between the parties, stating in
the application that “[t]he level and term of such reduced rates are set forth in the
agreement.” (See Affidavit of Laura Beane, Exhibit 6, (CPUC Application at 2).)

Later in April 1956, Copco and the Association signed a document titled
“Agreement” (the “April 1956 Agreement”), which appears to summarize and confirm
certain terms in the November 1955 Agreement. Among other terms, the April 1956
Agreement specifies the rate of 7% mills (0.75 cents) per kWh for agricultural pumping
motors of 10 horsepower or greater. However, the April 1956 Agreement is silent regarding
certain key terms, including duration and regulatory approval.®

On August 29, 1956, the CPUC denied the Application for approval of the UKRB
Agreement on the basis that “a flat rate as low as 7% mills per kwhr for this agricultural

power would burden the other classes [of customers,]” and that the contract term, which the

Klamath Basin Water Users Protective Association in its historic capacity as a party to the
Off-Project Contract will be to the “Association.”

2 PacifiCorp has been unable to determine why the parties executed the April 1956
Agreement, considering that the Association had aiready accepted Copco’s revisions and
acted on the agreement by withdrawing its objection to the On-Project Contract, and that the
November 1955 Agreement was already before the CPUC and likely also before the OPUC.
(See Exhibit 16 (Minutes of the Association’s Executive Committee).)
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CPUC construed to be “equivalent” to the USBR Contract, was “undesirably long.” (See
Affidavit of Laura Beane, Exhibit 7 (CPUC Decision No. 53659 at 5-6).)

Notwithstanding exhaustive research of its files and OPUC files and counter-party
discovery, PacifiCorp has been unable to locate an OPUC order or other documentation from
the OPUC regarding its approval of the UKRB Contract. However, there is evidence that the
contract was in fact approved, and the rates set forth in the UKRB Contract have consistently
been included in rate cases since 1956, and approved by the Commission. (See Affidavit of
Katherine A. McDowell, Exhibit 16 (portions of transcript of CPUC hearing regarding
UKRB Contract; Minutes of Association Executive Committee).)

PacifiCorp became a successor to the USBR and UKRB Contracts when it acquired
Copco in 1961. The USBR and UKRB Contracts are incorporated in PacifiCorp’s tariffs in
Oregon as Schedule 33, which sets rates for the Klamath irrigators at the level “specified by
applicable contract.”

Over the last five decades, electric service has been provided to On-Project and Off-
Project irrigators in the Upper Klamath River Basin in Oregon at discounted rates pursuant to

the USBR and UKRB Contracts.

80
70
60
BlSchedules
41/200 (72.91
50 mills)
40 lUI_(RB (7.5
mills)
30 OJUSBR (6.0
20 milis)

10

Rates (in mills per kWh)
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The rate chart graphically shows a comparison of the special contract rates to rates
paid by other PacifiCorp irrigation customers in Oregon under standard tariff Delivery
Service Schedule 41/Cost-Based Supply Service Schedule 200. The standard tariff rate is
based on the Company’s currently approved rates for Secondary service in the Summer and
includes only the per kWh Distribution Energy Charge, Transmission & Ancillary Services
Charge and the Energy Charge. The rate level for the USBR Contract is the rate in Rate
Schedule “A” of the Contract (Rate Schedule “B” has even lower rates). The comparison
does not include BPA exchange benefits which both the standard tariff and contract groups
currently receive, nor other adjustments identified in PacifiCorp’s tariff Schedule 90.

PacifiCorp currently has a relicensing proceeding before the Federal Energy
Regulatory Commission (“FERC”) for hydroelectric operations on the Klamath River.
(Project No. 2082-027.) Klamath Water Users Association (“KWUA”) and Klamath Off-
Project Water Users, Inc. (“KOPWU”) have intervened in that proceeding. KWUA has taken
the position that FERC should require PacifiCorp to continue the USBR Contract. Similarly,
KOPWU has taken the position that the rate under the Off-Project Contract should remain in
effect under the new FERC license. (See Affidavit of Laura Beane, Exhibit § (KWUA
Motion to Intervene (dated Oct. 12, 2004), FERC Project No. 2082-027 at 2-4; KOPWU
Motion to Intervene (dated Oct. 15, 2004), FERC Project No. 2082-027 at 3-4).)

3 While the comparison does not include the Schedule 299 Rate Mitigation
Adjustment, it also does not include either the Basic Charge or the Load Size Charge under
Schedule 41.
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1 III. ARGUMENT

2 A. Under Oregon Law, the Klamath Contracts Are Subject to Continuing
Commission Jurisdiction, They Must Be Fair to Other Customers and

3 They May Not Be Renewed or Extended Except According to Their
Terms.

4

1. The USBR and UKRB Contracts Set Retail Rates and Are Tariffs
5 Subject to Commission Review and Revision.

Like all special contracts for retail rates, the USBR and UKRB Contracts are tariffs

subject to the Commission’s continuing regulatory authority. See Fields v. Davis, 31 Or App

-~

607, 613-14, 619-20, 571 P2d 511 (1977) (holding that special contracts are subject to same

[oe]

filing requirements as tariffs); OAR 860-022-0035 (providing that special contracts “are in

O

10 legal effect tariffs and are subject to supervision, regulation, and control as such”; clarifying

11 that special contracts classified as rate schedules are subject to review and approval pursuant

12 to requirements of OAR 860-022-0005 through 860-022-0030). In compliance with these

U

13 mandates, the USBR and UKRB Contracts are incorporated into PacifiCorp’s Oregon tariffs

14 as Schedule 33.

W

15 The Commission has a continuing duty to review all tariffs, including special contract
16 tariffs such as the USBR and UKRB Contracts, to ensure that the rates are fair, just and

17 nondiscriminatory. Multnomah County. v. Davis, 35 Or App 521, 526, 581 P2d 968 (1978);
18 American Can Co. v. Davis, 28 Or App 207, 224, 559 P2d 898 (1977) (“[T]he Commissioner
19 had not only the right, but indeed the duty, in exercising his authority to set just and

7( reasonable rates, to consider and, upon a proper showing, to change the Crown-Pacific

71 Contract with respect to the rate to be charged thereunder.”). The Commission has the power
77 to change rates or other conditions memorialized in a written contract between a utility and
23 one of its customers. American Can, 28 Or App at 221-23 (holding that the exercise of that
24 power does not violate Article I, section 10, of the U.S. Constitution, the Mobile-Sierra

25 doctrine or equitable principles of estoppel). See also In re Incentive Rates for Electric

26 Service, Order No. 87-402, 82 Pub Util Rep 4th (PUR) 624, 632 (OPUC 1987) (interpreting
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Commission’s regulatory authority with respect to special contracts and ordering that
negotiated rates are permissible subject to condition that Commission “must be able to
change any negotiated rate”).

The Commission’s duty to set just and reasonable rates cannot be constrained by
private contracts between a utility and its customers. American Can, 28 Or App at 221-23.
Indeed, were private parties and regulated utilities able to contract around the Commission’s
authority, “the whole public interest in utility regulation would become meaningless, since by
making separate contracts with all or any of its individual customers, the utility and the
customer could effectively bypass all or any relevant part of the public utility regulatory
statutes and the regulations governing the public utility.” Id. at 223.

Nor is the Commission’s authority to review and revise rates in contracts between a
regulated utility and its end-use customer constrained by whether the Commission previously
approved the contract. Id. at 223-24 (citing Pacific N. W. Bell v. Sabin, 21 Or App 200,
225-26, 534 P2d 984 (1975) (holding that Commissioner’s prior approval of contract
between utility and affiliated interest does not estop him from disallowing any portion of
those payments when exercising his authority to determine and impose just and reasonable
rates)).

While American Can is a recent case with virtually indistinguishable facts from those

presented in this case,” the holding of that case is the continuation of a long line of precedent:

* American Can involved a customer’s request for a refund of the difference between
a contract rate and a higher rate established in a general rate case. American Can, 28 Or App
at 220-24. The customer, Crown Zellerbach, had purchased electricity from PacifiCorp and
its predecessors under a series of contracts dating back to 1911. At the time of the
Commissioner’s order, the parties were operating under a contract executed in 1965 and, by
its terms, set to expire on April 1, 1976, more than two years after PacifiCorp filed its
proposed tariff revision. Id. at 220. The court ultimately concluded that the Commissioner
acted within his authority when he raised Crown Zellerbach’s rates to a level he found to be
reasonable. Id. at 222.
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1 “[TThe State has power to annul and supersede rates previously
established by contract between utilities and their customers. It

2 has power to require service at nondiscriminatory rates, to
prohibit service at rates too low to yield the cost rightly
3 attributable to it, and to require utilities to publish their rates
and to adhere to them.”
4
5 Midland Reality Co. v. Kansas City Power & Light Co., 300 US 109, 113, 57 S Ct

345, 81 L Ed 540 (1937) (footnotes omitted); see also Cedars Park, Inc. v. Salmon Valley

(o)

Water Co., UC 252, Order No. 95-1117, 1995 WL 769884 (OPUC 1995) (stating that

~3

connection charge agreed to in settlement agreement could not be charged for any connection

o]

made after commission ordered a different rate); City of Woodburn v. Public Service

O

10 Commission, 82 Or 114, 161 P 391 (1916) (finding that parties negotiated contract rates

11 subject to OPUC’s right to change them).

12 2. Historical Standards for Special Contracts Require Fairness to
Other Customers.

13

14 A “basic restriction” in Oregon law is the requirement that regulated utilities provide

15 ‘“‘uniform service and rates for similarly situated customers.” Re Incentive Rates for Electric
16 Service, 82 Pub Util Rep 4th at 625. This “prevents utilities from unfairly offering discounts
17 to ‘preferred customers.”” Id.

18 A special contract is legal only if: (1) other ratepayers benefit or at least are held

19 harmless as a result of the contract; (2) the revenue generated from the contract is sufficient
20 to recover relevant costs; and (3) the contract is not discriminatory. [n re Portland General
71 Elec. Co., UE 111, Order No. 00-491, 2000 WL 1532766 (OPUC Aug. 31, 2000); ORS

97 757.310 (prohibiting public utilities from charging one customer rates different than those
23 charged other customers receiving “like and contemporaneous service under substantially
74 similar circumstances”); ORS 757.325 (prohibiting public utilities from giving undue or

25 unreasonable preference or advantage to particular customers).

26
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3. SB 1149 Precludes New Special Contracts After March 1, 2002
and Precludes Revisions to or Extensions of Existing Special
Contracts.

SB 1149 changed Oregon law on special contracts. Under OAR 860-038-0260(3), an
electric company may not enter into new special contracts for power supply after March 1,
2002. Under OAR 860-038-0260(4), existing special contracts such as the USBR and UKRB
Contracts “will be governed by the terms of the contract.” Thus, existing special contracts
are grandfathered under the law, but only according to their terms. Among other things, this

means that existing special contracts that lack renewal or extension provisions—such as the

USBR and UKRB Contracts—may not be renewed or extended beyond their express terms.

B. Application of Oregon Law to the USBR Contract Should Result in Its
Termination on April 16, 2006 Because It Contains an Express
Termination Date, the Rates It Sets Are No Longer Fair and Reasonable
and FERC Lacks Jurisdiction to Dictate a Contract Extension.

1. The Commission Should Enforce the April 16, 2006 Termination
Date in the USBR Contract.

By its express terms, the USBR Contract expires on April 16, 2006. (See Affidavit of
Laura Beane, Exhibit 1 (USBR Contract Article 17 at 9 (providing that contract shall remain
in effect “for a period of fifty (50) years from the effective date determined pursuant to
article 117), Article 11 at 7 (providing that contract “shall become effective on the date of its
approval by the Public Utility Commissioner of the State of Oregon or the Public Utilities
Commission of the State of California, whichever shall occur later, and shall not be effective
in any way until approved by both regulatory authorities”)); Exhibit 4 (CPUC Order
No. 52809 at 5 approving USBR Contract, order effective April 16, 1956)); Exhibit 3 (OPUC
letter constituting approval, dated March 6, 1956).) See also Re California Oregon Power
Co., 23 FPC 59 (Fed’l Power Comm’n 1960) (commenting on agreement between the United
States and Copco for a 50-year term terminating in the year 2006).

In its FERC filings in the Klamath relicensing docket, KWUA has acknowledged the
April 16, 2006 termination of the USBR Contract. (See Affidavit of Laura Beane, Exhibit 8,
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(KWUA Motion to Intervene, FERC Project No. 2082-027, at 2-3).) Under OAR 860-038-
0260, the Commission should enforce the express termination date of the USBR Contract.
2. The USBR Rates Are No Longer Just and Reasonable.

Even if the contract did not terminate by its own terms, the Commission should
terminate the USBR Contract rates after April 16, 2006, because the rates it sets are no longer
just and reasonable. See American Can, 28 Or App at 222 (citing Midland, 300 U.S. at 113
(commission has duty to disapprove contract rate that fails to cover relevant cost of service));
McPherson v. Pacific Power & Light Co., 207 Or 433, 452-53, 296 P2d 932 (1956) (“In
respect to power companies, we find that the statutes declare every unjust or unreasonable
charge, § 112-407, O.C.L.A. (now ORS 757.020), every unjustly discriminatory charge,

§ 112-463, O.C.L.A. (now ORS 757.310), and every charge in excess of the lawfully filed
schedule of rates, § 112-431, O.C.L.A. (now ORS 757.225) to be unlawful.”).

The rates under the USBR Contract fail to provide recovery of relevant costs of
service under any reasonable measure of the cost of serving the irrigators.” To begin with,
the rates do not cover the marginal costs of generation. “As the system nears capacity, the
minimum rate must reflect the impact of system expansion on average costs.” Re Incentive
Rates for Electric Service, 82 Pub Util Rep 4th at 631. That circumstance is applicable to the
Company today, when it is both building new generation and acquiring additional supply-
side resources in order to meet load. The cost of system expansion is reflected in the

Company’s marginal or “avoided” cost of generation.

> KWUA and KOPWU may argue that the rates under the Klamath Contracts should
not be subject to a cost recovery standard, but, instead, should be based on some “value”
provided by the on-project and off-project irrigators taking service under the contracts. Such
an argument would be contrary to the position taken by both KWUA and KOPWU that data,
analyses, etc. regarding “the alleged contribution of water by on- or off-Project water users to
Klamath River surface flows, and/or to PacifiCorp’s hydroelectric facilities on the Kiamath
River” are not relevant to the issues in this proceeding. (See Affidavit of Laura Beane,
Exhibit 9 (KWUA’s Response to Request No. 2 of KWUA’s First Set of Data Responses to
Waterwatch of Oregon; KOPWU’s Response to Waterwatch’s Data Request No. 2).)
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To determine the minimum rate applicable under this standard for approval, the
Commission should look to the Company’s currently approved avoided costs. Those costs
are set forth in the Company’s tariff Schedule 5, approved by the Commission under Advice
No. 01-002. (See Affidavit of Laura Beane, Exhibit 10.) The lowest avoided cost under
Schedule 5 (for generation delivered during off-peak hours) is 3.42 cents per kWh, over 5
times the rate of 0.6 cents under the USBR Contract.’®

The Company’s embedded generation cost might also be considered when
determining whether customers receiving service at the rates in the USBR Contract are
paying the relevant costs of service. The Company’s currently approved Schedule 200, Cost-
based Supply Service, specifies its unbundled generation cost for the various customer
classes. (See Affidavit of Laura Beane, Exhibit 11.) In contrast to the 0.6 cents per kWh
paid under the USBR Contract, the rates paid during the summer by other Oregon irrigators
(Schedule 41), just for the cost of generation, are 3.269 cents/kWh and 3.117 cents/kWh for
secondary and primary service, respectively (winter rates are higher). With current
generation costs being more than 5 times the rates under the USBR Contract, those special
rates fall well short of providing recovery of the cost of producing energy to serve the
irrigators.

Because the rates under the USBR Contract fail to cover the cost of generation, they
cannot even begin to contribute to the Company’s fixed costs of delivering energy to the

irrigators. While the discussion above addressed different measures of the cost of generation,

% The USBR Contract also has a “Rate Schedule B” that provides even lower rates of
5 mills (on-peak) and 3 mills (off-peak) for certain drainage pumping. The Company
provides service under that Rate Schedule to a very limited number of customers. Inasmuch
as the 6 mill rate under the USBR Contract falls far short of meeting any cost recovery
standard, PacifiCorp does not separately address application of the standards to the
Schedule B rates that are lower, because they fail the cost recovery tests to an even greater
degree.
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consideration of the costs of delivery provides a more complete understanding of the extent
of under-recovery occurring under the contact.

The Company’s currently approved delivery service rates for Agricultural Pumping
Service (which would be applicable to the Klamath Customers if they were not served under
the existing special contracts) are specified in the Company’s tariff Schedule 41. (See
Affidavit of Laura Beane, Exhibit 12.) Schedule 41 specifies different rates for secondary
and primary delivery voltages. Virtually all of the service under the USBR Contract is
delivered at secondary voltage.” Thus, the appropriate rates to consider for delivery service
are those for secondary delivery voltage. The Distribution Energy Charge alone for
secondary service is 3.579 cents/kWh. If the Transmission & Ancillary Services Charge of
0.443 cents/kWh is added to that, the cost, which does not include the Basic and Load Size
Charges, is 4.022 cents’kWh.® By comparison, the total rate under the USBR Contracts is 0.6
cents/kWh, less than one-sixth of the delivery costs.

In summary, under any applicable measure, the USBR Contract does not cover costs

of service in the manner required by Oregon special contract law.

3. The Commission’s Authority Over the USBR Contract Is Not
Subject to FERC Preemption.

The Commission’s authority to review and approve just and reasonable retail rates is
not subject to preemption by FERC. Under the Federal Power Act, FERC does not have
authority to set PacifiCorp’s retail rates in Oregon. 16 USC § 824(b); see also New York v.

7 Company records reflect that in 2004, only one account under the Klamath
Contracts received service at primary voltage. (See Affidavit of Laura Beane.)

® The Basic and Load Size Charges are not stated on a kWh basis, and assumptions
would have to be made to convert the charges to costs per kWh. Given the magnitude of the
disparity between the Klamath Contract rates and the sum of the Distribution Energy Charge
and Transmission & Ancillary Services Charge, PacifiCorp believes it is unnecessary to look
at the total of all the delivery costs for the purpose of the comparison.
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Federal Energy Regulatory Comm’n, 535 US 1, 28,122 S Ct 1012, 152 L Ed 2d 47 (2002) (a
state’s regulatory power over retail rates is recognized by 16 USC § 824(b), “giving FERC
jurisdiction over ‘transmission of electric energy,” but recognizing state jurisdiction over ‘any
.. . sale of electric energy’ other than ‘sale of electric energy at wholesale’” (quoting 16 USC
§ 824(b))).”

KWUA will likely argue here, as it has in the FERC re-licensing proceeding, that
FERC has the authority to reéuire that the KWUA members be provided with retail
electricity at the same rates contained in the USBR Contract, preempting any OPUC decision
to the contrary. As stated by KWUA, “[A]ll KWUA seeks through this relicensing process is
the continuation of the Contract between PacifiCorp and the Bureau.” (Affidavit of Laura
Beane, Exhibit 13 (KWUA Motion to Strike Answer of PacifiCorp to Comments, Protests
and Motions to Intervene (dated Dec. 13, 2004), Project No. 2082-027 at 8 (“KWUA
Motion”)).) However, contrary to KWUA’s request, FERC cannot preempt the Commission
and set the retail rates for PacifiCorp’s electric service to customers in Oregon.

At FERC, KWUA argued that, notwithstanding its attempt to get FERC to extend the
USBR Contract rates, KWUA “does not seek to have [FERC] regulate PacifiCorp’s retail
rates,” because “‘rate regulation’ involves scrutiny of all costs that a utility seeks to recover
from its ratepayers to ensure that such costs are reasonable and prudent,” and KWUA is not
seeking to have PacifiCorp submit and justify its costs and other items to FERC. (/d.)
KWUA argues that a FERC requirement that PacifiCorp continue charging the retail rates set
forth in the USBR Contract, or substantially similar rates, would not constitute regulating

PacifiCorp’s retail rates. This proceeding involves issues similar to those raised by KWUA

? KOPWU has also taken a position at FERC that a new license should be conditioned
on the continuance of the Off-Project Contract rate during the term of the new license. Thus,
the arguments herein regarding the lack of FERC authority over PacifiCorp’s retail rates
apply to KOPWU as well.

Page 14 - PACIFICORP’S MOTION FOR SUMMARY DISPOSITION
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at FERC regarding the continuing viability of the USBR Contract without scrutiny of

o

PacifiCorp’s costs of service. KWUA’s position that this type of proceeding does not

3 involve retail rate regulation disregards the reality of the subject matter at issue.
4 KWUA goes on to argue at FERC:
5 “Implicit in PacifiCorp’s argument is the notion that
PacifiCorp’s relationship with its retail customers is the solely
6 [sic] province of the OPUC. Again, a renewal of the Contract
would not require [FERC] to usurp or interfere with the
7 OPUC’s regulatory authority over PacifiCorp’s retail rates.
The OPUC would remain free either to approve the Contract
8 and allow PacifiCorp to recover the costs as a reasonable and
prudent expense for the privilege of owning and operating the
9 Project, or to disallow the recovery of such expenditures
through PacifiCorp’s tariff rates and require PacifiCorp to
10 internalize such costs within the corporation.” (/d. (emphasis
added).)
11
12 Notwithstanding, and perhaps highlighted by, KWUA’s mid-sentence sleight-of-

13 hand, in which it says that the Commission would remain free to either approve the Contract
14 or disallow the costs (i.e., let the Contract rates go into effect and require PacifiCorp’s

15 shareholders to bear the cost of underrecovery), KWUA’s position at FERC is clearly that if
16 FERC orders the special reduced rates, this Commission cannot say otherwise. Completely
17 absent from the options that KWUA says the Commission is free to exercise is the ability to
18 disapprove the discounted rates that KWUA seeks to have mandated by FERC. KWUA’s
19 position is absolutely contrary to this Commission’s authority and the authority granted to
20 FERC under the Federal Power Act, as discussed above. It should be noted that the USBR
21 Contract itself recognizes that approval by the CPUC and the OPUC was and is necessary for
22 the setting of retail rates in their respective jurisdictions: Section 11 expressly provides that
23 “[the contract] shall not be effective in any way until approved by both regulatory

24 authorities.”

25 KWUA also argued at FERC that the Klamath River Basin Compact, Pub L No. 85-
26 222,71 Stat 497, 500 (1957) (the “Compact”), “specifically directs that the waters of the
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Klamath River shall be used to provide the lowest cost power for irrigation in the region.”
(Affidavit of Laura Beane, Exhibit 13 (KWUA Motion at 11-12).) The provision relied upon
by KWUA for that position states:

“It shall be the objective of each state, in the formulation and

execution and the granting of authority for the formulation and

execution of plans for distribution and use of the waters of the

Klamath River Basin, to provide for the most efficient use of

available power head and its economic integration with the

distribution of water or other beneficial uses in order to secure

the most economical distribution and use of water and lowest

power rates which may be reasonable for irrigation and

drainage pumping, including pumping from wells.” Compact,

Article IV.
Notably, the Federal Power Commission (the “FPC,” FERC’s predecessor at the time of the
Compact’s adoption) was not even mentioned in the Compact, despite the fact that the FPC
had already issued a license for the operation of the Klamath hydroelectric project.
Moreover, the quoted provision speaks only of an “objective” of the States of California and
Oregon. Furthermore, the Compact does not call for the lowest possible rate, but the lowest
power rates that may be reasonable for the specified purposes—the same reasonableness
standard that the Commission is asked to apply in this proceeding. The Compact does not
speak of an objective of the federal government, and certainly does not state a “directive” to
the federal government or to the State of Oregon. Accordingly, the Compact cannot be a
basis for the FERC mandating particular retail electric rates for Klamath irrigators.

It is for this Commission, not FERC, to determine the rates PacifiCorp shall charge
the Klamath irrigators for retail electric service. There is recent evidence that the FERC Staff
concurs with this view. (See Affidavit of Laura Beane, Exhibit 14 (FERC Staff Response to
Additional Study Requests at 16, DOI-28 (dated Mar. 16, 2005) (rejecting study request
regarding impacts associated with the expiration of electrical service contract because “We

do not consider the rates that PacifiCorp charges its customers to be an appropriate issue for

analysis in this proceeding”)).)
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1 C. Application of Oregon Law to the UKRB Contract Should Result in Its
Termination on April 16, 2006 Because This Is a Reasonable Contract
Expiration Date and the Rates the Contract Sets Are No Longer Just and
Reasonable.

1. The Commission Should Conclude that April 16, 2006 Is a
Reasonable Expiration Date for the UKRB Contract.

£ VS S ]

W

The UKRB Contract omits a number of key terms, most significantly the duration of

the contract. Under Oregon law, a contract that is indefinite as to its duration expires after a

~

reasonable term. Lund v. Arbonne Intern., Inc., 132 Or App 87, 90-91, 887 P2d 817 (1997);

[0e]

see also Restatement (Second) of Contracts § 204 (1981) (“When the parties to a . . . contract

O

have not agreed with respect to a term which is essential to a determination of their rights and

1

O

duties, a term which is reasonable in the circumstances is supplied by the court.”).
11 A reasonable term for the UKRB Contract should be defined by reference to the

12 USBR Contract as 50 years. The evidence from the time of contracting shows that the
1

98]

parties intended the UKRB Contract to expire at the same time as the USBR Contract.

14 For example, in November 1955, after months of negotiations, KWUA drafted and
1

W

sent to Copco an agreement that stated that the term of the Off-Project Contract would mirror

1

(@)

the On-Project Contract. (See Affidavit of Laura Beane, Exhibit 5 (“That after power rates

17 have been established for off-project pumpers and applications have been approved by the

1

o0

Public Utilities Commissions of Oregon and California, no change in power rates for the
19 term of the contract between the Bureau of Reclamation and Copco shall be submitted to the
20 Commissions unless filed jointly by Copco and this Association.”).) This agreement was

21 preceded by an October 28, 1955 letter stating that the contract rate for the off-project users
2

[\

should apply “for the duration of the contract between the Department of Interior and The
23 (alifornia Oregon Power Company.” (Affidavit of Laura Beane, Exhibit 15.)
24 Likewise, Copco filed with the CPUC, on April 11, 1956, the November 1955

25 Agreement as the agreement between the parties, stating in the application that “[t]he level

26
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and term of such reduced rates are set forth in the agreement.” (Affidavit of Laura Beane,
Exhibit 6 (CPUC Application at 2).) In its Decision, the CPUC recognized the parties’
anticipation of a term “equivalent to the term of the Reclamation Bureau contract.”
(Affidavit of Laura Beane, Exhibit 7 at 6.)'° Nothing in the CPUC Decision indicates that
the application was supplemented with the April 1956 Agreement, or that it was introduced
at the hearing regarding the November 1955 Agreement.

It is unreasonable to conclude that the UKRB Contract continues in effect after the
termination of the USBR Contract. The evidence demonstrates that the UKRB Contract was
entered into as a “me too” agreement, designed to help the off-project users achieve closer
parity in rates to the on-project users in return for the off-project users’ support of the USBR
Contract. (See Affidavit of Katherine A. McDowell, Exhibit 16.) The fact that the rates set
in the UKRB Contract are less attractive than those in the USBR Contract demonstrates the
secondary nature of the UKRB Contract. Given this context, it would be unreasonable to
construe the UKRB Contract as having a different and more favorable contract length for the

irrigators than the USBR Contract.

2. The Rates Under the UKRB Contract Are No Longer Just and
Reasonable.

Like the USBR Contract, the Commission should terminate the UKRB Contract after
April 16, 2006, because its rates are no longer just and reasonable. See American Can, 28 Or
App at 222 (citing Midland, 300 US at 113 (Commission has duty to disapprove contract rate
that fails to cover relevant cost of service)). While the rates set under the UKRB Contract are

slightly higher than those under the USBR Contract, the difference is immaterial in terms of

19 Although the CPUC referred to a term of “39 years equivalent to the term of the
Reclamation Bureau contract,” it also correctly recognized that the USBR Contract was
effectively a 39-year extension of the 1917 contract that was set to expire in 1967. (See
Affidavit of Laura Beane, Exhibit 4 at 3-4.)
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covering the costs of service. The UKRB Contract rates are four times below both the
Company’s currently approved avoided costs and its embedded costs of generation, and
represent less than one-fifth of the Company’s delivery cost.

In 1956, the CPUC rejected the UKRB Contract on the basis that “a flat rate as low as
7Y, mills per kwhr for this agricultural power would burden the other classes [of customers,]”
and that the contract term, which the CPUC construed to be equivalent to that of the USBR
Contract, was “undesirably long.” (Affidavit of Laura Beane, Exhibit 7 (CPUC Decision
53659 at 5-6).) Fifty years later, the 7% mill rate under the UKRB Contract cannot be
sustained as just and reasonable, nor can the position that the contract extends beyond
April 16, 2006.

Finally, it would be discriminatory to perpetuate the rates in the UKRB Contract after
the USBR Contract terminates on April 16, 2006. The same desire for rate parity between
the on-project irrigators and the off-project irrigators that led to the execution of the UKRB
Contract should now lead to its termination concurrent with termination of the USBR
Contract.

D. Rate Shock Is Not a Legal Defense to the Termination of the USBR and
UKRB Contract Rates.

KWUA and KOPWU have indicated that they intend to raise the issue of “rate shock™
in opposition to termination of their special contract rates. Rate shock is not a legal defense
to the termination of the USBR and UKRB Contract rates, but rather is a consideration
relevant to the post-contract rate level for these customers. Re Portland General Elec. Co.,
UE 155, Order No. 01-988, 213 Pub Util Rep 4th (PUR) 376, 380 (OPUC 2001) (“‘Rate
shock’ is not a legal principle; rather, it is a factor the Commission has considered in the rate
spread and rate design stage of various rate proceedings.”). Under OAR 860-038-0260(4),

the Commission may not revise the terms of an existing special contract, including the
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contract length and the rate levels. Thus, if the Commission concludes that the contracts do
not produce rates that are just and reasonable, then it must terminate those rates.

All parties at the prehearing conference in this case agreed that if the Commission
terminated the USBR and UKRB Contract rates in this docket, then the new rate levels for
these customers should be addressed as part of PacifiCorp’s current general rate case, UE
170. It is in this context, as part of the overall rate spread and rate design exercise in UE 170,
that the Commission may review issues of rate shock and rate gradualism for the irrigation
class and the countervailing concerns about interclass rate subsidies and the need for cost-
based rates. See In re Portland General Elec. Co., UE 93, Order No. 95-1216, 1995 WL
790302, at *9 (OPUC Nov. 20, 1995) (holding, in response to “rate shock” arguments, that
“[t]he attempt to achieve parity among customer classes is an appropriate movement toward
that goal and should be pursued in this case. Attempts to aid particular classes of customers
run counter to the aim [of] achieving cost-based rates.”).

IV. CONCLUSION

For the reasons stated above, the Commission should conclude that the special rate

provisions under the USBR Contract, and the UKRB special rate contract, terminate effective

April 16, 2006.

DATED: March 31, 2005. STOEL RIVES 1Lp

Y/

KAtherine A. MeéDowell
Sarah J. Adams Lien

Attorneys for PacifiCorp
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last-known address(es) indicated below.

Edward Bartell

Klamath Off-Project Water Users, Inc.
30474 Sprague River Road

Sprague River, OR 97639

John Devoe

Waterwatch of Oregon

213 SW Ash Street, Suite 208
Portland, OR 97204
john@waterwatch.org

Edward A. Finklea

Cable Huston Benedict Haagensen &
Lloyd LLP

1001 SW Fifth Avenue, Suite 2000
Portland, OR 97204
efinklea@chbh.com

Jim McCarthy

Oregon Natural Resources Council
PO Box 151

Ashland, OR 97520

jm@onrc.org

Steve Pedery

Oregon Natural Resources Council
PO Box 151

Ashland, OR 97520

sp@onrc.org

Robert Valdez

PO Box 2148

Salem, OR 97308-2148
bob.valdez@state.or.us

CERTIFICATE OF SERVICE (UE 171)
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Lisa Brown

Waterwatch of Oregon

213 SW Ash Street, Suite 208
Portland, OR 97204
lisa@waterwatch.org

Jason Eisdorfer

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland, OR 97205

jason@oregoncub.org

Dan Keppen

Klamath Water Users Association
2455 Patterson Street, Suite 3
Klamath Falls, OR 97603

Bill McNamee

Public Utility Commission
PO Box 2148

Salem, OR 97308-2148
bill.mcnamee@state.or.us

Matthew W. Perkins
Davison Van Cleve PC
333 SW Taylor, Suite 400
Portland, OR 97204
mwp@dvclaw.com

Lowrey R. Brown

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland, OR 97205
lowrey@oregoncub.org
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John Corbett

Yurok Tribe

PO Box 1027

Klamath, CA 95548
jeorbett@yuroktribe.nsn.us

Thomas P Schlosser

Morisset, Schlosser, Jozwiak
& McGaw

t.schlosser@msaj.com

DATED: March 31, 2005.
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Michael W. Orcutt

Hoopa Valley Tribe Fisheries Dept.
PO Box 417

Hoopa, CA 95546

Glen H. Spain

PCFFA

PO Box 11170

Eugene, OR 97440-3370
fishlifr@aol.com
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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

UE 171
In the Matter of PacifiCorp’s Klamath

Basin Irrigation Rates
AFFIDAVIT OF LAURA BEANE

STATE OF OREGON
ss.

A T

COUNTY OF MULTNOMAH

I, Laura Beane, being first sworn do state:

1. My current position is Oregon Manager, in the PacifiCorp Regulation Department. In
this capacity, I have personal knowledge about the matters covered in this affidavit.

2. PacifiCorp’s business records show that for the year 2004, only one PacifiCorp
customer receiving electric service at the rates under the 1956 contracts entered into between the
California Oregon Power Company (“Copco”) and the U.S. Bureau of Reclamation, and Copco
and the Klamath River Water Users Protective Association, received service at a primary
delivery voltage.

3. Attached to this Affidavit are the following documents, which are true and correct
copies of documents retained as records of PacifiCorp in the ordinary course of
business:

Exhibit 1—United States Department of the Interior Contract with the California Oregon
Power Company, Contract No. 14-06-200-5075, dated January 31, 1956.

Exhibit 2—Agreement dated April 30, 1956 between The California Oregon Power
Company and Klamath Basin Water Users Protective Association.

Exhibit 3—Letters dated March 6, 1956 and March 9, 1956 from the Oregon Public
Utilities Commissioner to Mr. J. C. Boyle, Vice President and General Manager, The
California Oregon Power Company.

Exhibit 4—Decision No. 52809 dated March 27, 1956, and Decision 53658 dated August
29, 1956, of the Public Utilities Commission of the State of California regarding
Application No. 37724.

PortInd3-1511585.1 0019436-00208



Exhibit 5S—Letter dated November 3, 1955 from Frank Z. Howard, President, Klamath
Basin Water Users Protective Association to the California Oregon Power Company,
Attention: Mr. J. C. Boyle.

Exhibit 6—Application, dated April 10, 1956, of The California Oregon Power Company
to the Public Utilities Commission of the State of California for approval of an agreement
with Klamath Basin Water Users Protective Association.

Exhibit 7—Decision No. 53659 dated August 29, 1956, of the Public Utilities
Commission of the State of California regarding Application No. 37918.

Exhibit 8—Klamath Water Users Association Motion to Intervene, Federal Energy
Regulatory Commission Docket No. P-2082-027, dated October 12, 2004, and Motion to
Intervene in Opposition of the Klamath Off-Project Water Users, Inc. in Federal Energy
Regulatory Commission Docket No. P-2082-027, dated October 15, 2004.

Exhibit 9—KWUA’s Response to Waterwatch’s Data Request No. 2 and KOPWU’s
Response to Waterwatch’s Data Request No. 2.

Exhibit 10—Pacific Power & Light Company Partial Requirements Service 1,000 kW or
Less, Oregon Schedule 5.

Exhibit 11-- Pacific Power & Light Company Cost-Based Supply Service, Oregon
Schedule 200.

Exhibit 12—Pacific Power & Light Company Agricultural Pumping Service Delivery
Service, Oregon Schedule 41.

Exhibit 13—Klamath Water Users Association Motion to Strike Answer of PacifiCorp to
Comments, Protests and Motions to Intervene, Federal Energy Regulatory Commission
Docket No. P-2082-027, dated December 13, 2004.

Exhibit 14—FERC Staff Response to Additional Study Requests, dated March 16, 2005,
Federal Energy Regulatory Commission Docket No. P-2082-027.

Exhibit 15—Letter from Frank Z. Howard, President Klamath Basin Water Users

Protective Association to The California Oregon Power Company, Attention: Mr. J. C.
Boyle, dated October 28, 1955.
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DATED: March 31, 2005.

Laura Beane

Z :
(2 et -

"
SUBSCRIBED AND SWORN to before me this 31* day of March, 2005.
OFFICIAL SEAL

KIMBERLY PERRY
NOTARY PUBLIC-OREGON

i

| COMMISSION NO, 353080 K ﬂ )\é \ g ‘‘‘‘‘ M) )
MY con © 101975 DEC 27, 2005 s hY, Qj‘)‘\ﬂ A"
Al.:“, EE W

ks s No\t"aﬁy Public for "fé n
My commission expires: 27 /@
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Cantract No.
14-06-200-5075

UNITED STATES -
[EPARTMENT OF THE INTERICR

CONTRACT WITH THE CALIFORNIA. OREGON POWER COMPANY

THIS CONTRACT, made this 5{ f"? day of \Wpatddd 1 195__4, ‘
{ |

C» 388):

in pursusnce of the Act of Congress of June 17, 1502 (32 sta
and scis amenﬁatory‘thereof or supplementary thereto, hereinafter

referred to as "the Federsal reclemstion laws", end ects of Congress ree-
leting to the preservation‘&nd development of fish and wildlife resources,
between THE UNITED STATES OF AMERICA, hereinafter called “the United
states" ’ represented by the officer executing this contract, his duly
gppointed puccessor, or his duly suthorized representative, hereinafter
cplled "the Contracting Officer, and THE CALIFORNIA OREGON POWER COMPANY,

s Celifornis corporetion, its successors Or essigns, hereinﬁfter called

Hcopco" ;
WITNESSETH:

WHEEREAS, the United States, pursuant to the Federel reclemetion
laws, is nov engaged in the reclamation and irrigetion of lands lying in
the State of Oregon and in the state of Californis in the vicinity of
Klemseth Fells, Oregon, known &8 the Xlemath Project; and

WEEREAS, the United States has investigated and is further
ipvestipgating and preparing plans for the development of water snd releted
resources of the Upper Klamath River Basin, including the erea in

Ccalifornis known as Butte Valley; and

-y



R ,,_",,.,.,,._WB}IRE:AS,._oan.abmJ,ar,y,,.QLL.,MIS)J.;'(.,....,&Dw,&gl"..ﬁ.ﬁmﬂ.nt vas mede for the
term of fifty (50) years between the United Stetes end a predecessor of
Copco, which sgreement wes tphereefter sssigned to Copeo, providing,
emong other things, for the construction of Iink River Dam, Kleamath
County, Oregon, for the purpose of regulating the level of Upper
Klematn Lake, and ssld sgreement has beed amended and supplémented
from time-to time; end V

WHFREAS, the periies deem it to thelr ndvantage and to the
pest ipterest of ithe users of the water in the Upﬁer Klémath River Basin
thet s pew egreement be entered ioto for e period of Fifty (50) years,
upon ‘the terms end conditions hereinafter expressed;

NOW, THEREFORE, in cousiderstion of the premises and the
matusl covenants hereinafier conteined, the parties hereto agrée 25

followe!

1, Wnepever used in this contract, the following terms shall heve

t+he respective meanings set opposite thereto!

(a) Upper Klamath River Basin--- The area so designated and

delinented on the map ponexed hereto and made B part hereof,

merked Exhibit "A".

(b) Klazath Vster -- The water 1ying or flowing in or which bes

been diverted from Upper Klamath lake, Lirk River, lake Ewauna,
1ost River, Klamsth River, or their tributaries, or water that is
punped from underground BOUrCcCES for use on Project land es part

of & plan for maximm water resource development.



(¢) Project lend -- All land of the United States lying in the

Upper Klamath River Basin, end all lend in the Upper Klamath River

Ragin lying within any public district or within the service ares of

sny sssociation which has contracted or may nereafter contract and

any land of individuals or corporations in the Upper Klemnth River

Bapip which have coptracted or may heresftver contract with the

United States, pursnant 1o the Federal reclametion laws, for water

gervice or for the construction of ifrigation, draipnage, ©OT other

reclamation works.

o, Copco shall operste end meintsin for a period of fifty (50)
yeers from the effective date hereof, subject to the conditions hereln-
after provided, Link River Dem, locsted in Klamath County, Oregon, here-
tofore constructed by Copco end trensferred to thé United States'pur-
pusnt to the egreement of Februery 24, 1917. Copco may regulate the veter
level of Upper Klameth lale between the elevations 4143,3 and 4137,
(Reclemstion Service Detum), but the water level shaell not be raised
ebove elevetion hlb3.3 and shell not be lowered below eleyation 41137,
except ét such times, end on such conditions, &5 may be satlelsctory
to the Contracting Cfficer: Provided, That the Contracting Officer from
time to time may specify & higher minimum elevation than 4137 if ip his
opinion such must be meintained in order to protect the irrigetion and

reclamation requirements of ProJject land. Whenever the elevation of the

~16-



leke drops to s point two-tenths of & foot above the applicable ninimam
elevation, the Contracting Officer may Bssume control of the link River
Dem and its outlets and continue i{p coptrol so long 88 the lake level
remsins st or below thet elevation.

A1l elevations stated in this srticle, or specified by the Con-
trecting Officer pursuant to thip erticle, shell mean elevetions in
e state of celm. |

3. Copco shell st its own expense maintelin the ayﬁro&ch chennel
4o the "A" Capal of the Klamath Project to the satisfaction of the
Contracting Officer so far as may ve pecessary to carry & flow of not
jess than 1200 c¢.f.s. into the "A" Cepal with the water of Upper
Klemath leke st an elevation of 4137,

4. Copco essumes any and g1l liebility for damages resulting from
operation of the Link River Dam by Copco OF resulting from its regulation
and control of the water levels of Upper Klamath leke., Copco hereby
| undertakes to hold the Upited Stastes harmless from any and all liability
for dsmage arising out of the operatiocn By Copco of Link River Dem and
the regulation and control by Copeo of Upper Klemath Leke herein provided
Tor. '

5., For tbe period of this contract Copco agrees to furnish eleciric
pover for the purposes and for the rates set forth in Txhibit "B", attached
hereto and hereby made & part of this confract.

6. Nothing in this agreement shall curteil or in snywise be construed



ss curtailing the rights of the Upited States to Klemath Water or to ihe
lands elong or under the mergin of Upper Klamath lake. No Klemeth Water
ghell be used by Copco when it may be needed or required by the United -
States or any irrigation or dareinage dlstrict, pefson, or association

obteining water from the United States for usevfor dcmestic, municipal,
and irrigstion purposes on Project land: Provided, That nothing in this
agreement ghall curtail or ipnterfere with the water rights of Copeo have

ing 8 priority esrlier then May 13, 1905, and: Provided further, That no

watér origineting in the Upper Klamath River Béain ghall be trensported
beyond the.Upper Klmmeth River Besin except under the provisiocns of Article
7 of this contract and except for that veter which origipstes within the
drainoge eres of Fournile Iake.

7. If tbere shell be suthorized for construction pursuent to the
Federel reclamation laws projects or units of projects including lends
lying within Butte Valley, ell drsinage water shell be returped to the
Klemeth River st & point ebove the town of Keno, Oregon, unless the
Secretery of the Interior ghell determine thet this would render the
irrigetion end reclemation of lends within Butte Valley éconamically
less feasible than under an alternate plen of development, io which
event, upon construction of such projects or units of projects, the
dreinage water from Project land lying within Butte Velley sball be
returped to the Klemaih Piver at such point upstresm from Copco lake

as shall be determined by the gecretary of the Interior: Provided, That
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{f Copco makes economic benefits pvellable to such projects or units of
projects by means of power retes loWer than those specified in Exhibit
"B", or othervise, that will make it equally feasible, to the satisfééu
tion of the Secretery of thne Interiocr, to return the Arainsge water to &
point in the Klspath River sbove Keno, then the darainege water shell be
returned to the Klemath River sbove Keno. Copco shall heve the first
right to develop, Tor power PUrPOEES, dreinage water removed by the
United states from Project 1and lying within Butte Velley, subject %o
eptablishment by Copco ﬁf 4ts rights under the epplicable state law,

8. Nothing in this sgreement shell e deemed to confer on the
Upited States or upon any of its succespors BIY right to the use of
Klemeth Weter for the purpose of generating electric pover.

9, Except for the water rights of Copco heving & priofity earlier
then Mey 19, 1905, no Klemath Weter shall be used by Copco when it may
pe needed or required by the Upnited Stetes for veterfowl conservetion
in thé Upper Klemath River Basin in the quantities ip which it is being
used for that purpose 88 of the effective dste of this contract.

10, The failure of Copco to comply in the true intent and mesning
with eny of the provisions of this agreement in regard to the operation
and use of link River Dem durdng tne £ifty (50) year period shell render
this coptract in regard to said dam subject to cancellation by the
Secretary of the Ipterior upon sixty (60) days' written notice to Copco

steting the ceuse for such proposed cepcellation end in case of failure



or refusal of Copco to comply with the provisions of this contract witﬁ;
ip the periocd glloved by the Secretary of the Interior be may cancel
this contract., After such cancelletion, or et the expiration of the
rifty (50) yeer period of this contract, Copeco shall bave no further
rights in regerd to the use of Link River Dem and its appurtenances,
the operstion end control of which shell immedistely pass to the United
States, but such cencellstion chell in powise curtail or affect the
rights which Copco nov nes in the waters of Link River and Klamath River.

11. This contract shall vecome effective on the date of its spprovel
by the Public Utility Commissioner of the Btate of Oregon or the Public
Utilities Commission of the State of Califeornia, whichever shall ocewr
later, and shell not be effective in eny W&y until approved by both
regu*atory puthorities. Within thirty (30) d&ys after the execution of
this coptract Copeo ghall file applications with both regulatory suthor-
yties for orders suthorizing Copco to cerry out the terms thereof and
ghall prosecute the spplicetions end eny proceedings on them diligently.
1 such orders are not issued and effective within nipe (9) months after
execution of this coptract, the United States may, within sixty (60) days,
terminate this contract on thirty (30) asys' notice to Copeo.

12, This contract shall gupersede and cencel the contract, inmclud-
ing 8l) amendments thereto, entered into under date of February 2, 1917,
by Copco and its predecessor company, California-Oregon Power Conpany,

and the United Stetes, upon the effective dete hereol.
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13, In cornection with the performence of work under this coggfggé;»m
the comtractor egrees Dot +o discriminste sgainst eny employee or eppli-
cent for employment veceuse of race, religlon, color, oY nétiona; origin.
mpe sforeseid provision chell include, but not be 14mited to, the followlng:
employment, upgrading, demotion, or trensfer; recruitment or recruitment
edvertising; leyoff or termination; rates of P&y or other forms of com-
pensation; and selection for training, including apprenticeship} The
contractor Bgrees to post hereafter in conspicﬁﬁus places, gvaileble for
employees spd epplicents For employment, potices to be pmovidcd by the
contrecting officer setting forth the provisions of the pon-discrimination
clsuse, Ibe contractor further agrees to insert the Toregoing provision
in all subcoptracts nereunder, except subcontracts for stendard commer-
cial supplies oOT raw moterisls.

1, No Member of or Delegate 10O CongTress, of Resident Commissioner,
ghall be sdmitted to any shere or‘part of this contract or 40 sny beneflt
thet may erise tperefrom, but this provision shall not be construed to
extend to this coptract if mede with & corporation sor its geperal benefit.

15, Tnis coptrect binde end inures to the benefit of the parties
hereto, thelr guccessors and sss5igDS, including without 1imitation any
water users' organizetion oOr gimilar group which mey succeed either by
gesignment or py operation of law to the rights of the United States here-

under.,

16, Copco wvarrants that 1t has not employed any person to gsclicit oF
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secure this contract upcn &ny agreement for & commission, percentage,

| C::§§é§§9%5w* e

brokerage, OT contingent'féé?"“BféEEﬁ”bfmthig“warranty“shall give the-—-
United Stetes the right to‘annul the contrect or, in ite discretion, to
deduct from the contract priée or consideration the smount of such com-
mission, percentage; brokersge, or contingent fee. This warranty shall
not apply to ccumissions payable by contractors upon contracts or sales
pecired or made through dbons fide established commercial or selling
agencies maintained by Ccﬁco for the purpose of gecuring business.

17. This contract chall be in effect for s period of Tifty (50) yesrs
from the effective date determined pursuant to erticle 11,

IN WITNESS WHEREQF, the parties hereto set their hands and the

seal of. Copeo is hereto affiied.

TEE UNITED STATES OF AMERICA

RPPROYED A5 70 LIZAl By
FORM AND SUFFISIENCY
ACT \\< B T£ ' Title Regionel Birector, Region 2
L ha REGIDAAL SOLICITOR .
DEPANIMENT OF THE IRTERIOR Bureau of Re Clamation,

U. S, Depertment of the Interior

Address P. 0, Box 2511

Sscramento 11, California

THE CALIFORNIA OREGON POWER COMPANY

By (Zptxs,crﬂﬂ_n_m,~.ﬁ,n_/d
Attest: A. 8. CUMMINS
Title President

|

E. L. LENOX
Title Secretary ) Medford, Oregon

Address 21§ Wegt Main Street

O
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S OP CALIF R DAND CREGON L
SPECTAL GOVENNMENT POWER RATE UNDER CONTRACT DATED /Q“*ﬂ*~vﬂfw7f 3/, 175€

- U
EETWEEN UNITED STATES OF AMERICA AND THE CALIFORNIA CREGON POWER COMPANY

AGRICULTURAL POWER SFRVICE: --RATE SCHEDULE "A"
This rate scbédule ghall be eppliceble only to pumping Klamath
Water for use on Project lend end for drainege of Pro;ect land,
Territory:
Applicable to the Upper Kleuwath River Basin.
Rate:

0.6¢ per kwh

Annuel Minimum Cherge:
The annual ﬁinimum charge is based on the name plete rating in
horsepover of the meximun conpected motor load at each instal«
lation during & calepdar Year,
100 H.P, or over:
for first two yeers of service $10.45 per H.P. per celendar year
aTter two years of service No Cherge
99 H.,P. or less:
for Tirst five yesrs of service
first 25 H.P, $6.00 per H.P, per calendar year
next 7h H.P, $5.25 " " " " "

efter five years of service

first 25 H.P. $3.00 per H,P, per calendar year

t

next 7& H.P. $2‘625 " " 1" "
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(1) Wnere 3-phase aervice»ia required for 1pstallation under 7-1/2 H.P.,
the enpual minimum charge vill be bvesed on 7-1/2 H.P.

(2) 1Instellations in service prior +o the effective date of this con-
tract shall receive credit for the time pervice has been renﬁered under
spec;al pover contracts entered into pursuent to the contract betwéen
the United States and Copco deted February 24, 1917, io meeting the
time requirements used in determining ennual minimum cherges, |

(3) Energy will be supplied either single-phase or 3-phase at nomipal
volteges consistent with those in effect elgevhere in the territory
served by Copco. |

(4) Special contracts shall be executed for all installetions under
+his rate and all contracts shall have sttached thereto a letter from
the Contracting Officer steting the proposed consﬁmer iz entitled to

this rate.

(5) For {nstallstions of more thaen 7-1/2 B.P., Copco thall make sll
pecepshry line extensions at its own expense.

(6) For instsllations of 7-1/2 E.P,, or less, Copco shall make necessery
line extensions in eccordance with 1ts estsblished line extension policies
aB filed with the State regulastory authorities havipg Jurisdiction.

(7) The mnpual minimum charge is payable imp consecutive mopthly install-
ments of 1/6 (one-sixth) of the enpusl minlmum charge, beginning the
first morth of operation until such time as the sccwmlated energy charges

equel the ennual minimum charge.



IRATNAGE PUMPING: --RATE SCHEDULE "B"

mais ra<e schadule shall be appliceble only 1o the pumps opersted
by the United States, or iis Succeesors in interest, Tor the
removel of water from Tule lake Sumpe end Lower Klamath Leke Sumps
end apy draivs lealing thereto or %he%efrom ard-for pover used to
pump such drairvege water for the irrigation of the.areas lying
within the beds of Tule lake apd lower Klemsth lake, all &s shcwn.
on tbe map merked Exhidbit "A".

Rate:

On-peak pumping--eight (8:00) AM. to eight (8:00) P.M. of each
day except Seturdeys, Sundays end legel nolideys--five (5) mills
per kwh

off-pesk pumping--eight (8:00) P.M, to eight (8:00) AM, of easch
day end during the ol .hour pericd of Saturdays, Sundeys and legal

holideys--three (3) mills per kvh
If et sny time Copeco's commercial rates for like service are lower than

the rates specified in Schedules "A" gpd "B" herein, the commerical rates

ghall prevall during such time,
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THE CALIFCRNIA CREGON POWER COMPAITY

WEEREAS, the officers of this: Campany have negotisted a conw-

o —tract-with-the-United.-State s,oi’__Amz:ric;'a,ﬁ,DepartmntMcd’m‘tm_Interiwr_, s
acting by and through the Pureeu of Reclamstion, for the regulation of
the waters of Upper Klemath Lake through the operation of Link River
Dax and related irrigation and reclemation matters in the Upper Klamath

‘Riyc;p Basin; and

WEEREAS, said contract ig for a period of 50 years frem its
effective date and is to supersede & contract dated February 24, 1917,
as smended, between celifornis-Oregon Power Company (a predecessor
campany ) and the Unlted States; and . s

: WHEREAS, the Officers and Counsel for the Company have negotie-
ated a pew comtract with representatives of the United States identifled
a5 "Draft of October 10, 1955 (Revision of Draft dated August 5, 1955),”
vhich draft was approved by the Assistant Secretary of the Interior
Fred G. Aandshl on December 27, 1955; and

WHEREAS, the Bosrd of Directors beve reviewed paid draft of
contract and believe that its executiocm 1s in the best interest of the
Company; o '

, ~ ROW, THEREFCRE, BE IT RESCLVED, thet the Presidemt of The
California CQregen Power Company, Mr. A. S. Cummins, is hereby authorized .
to execute said contract, to make and Tile with puch regulatory bodies
&s pay bave Jurisdicticn, any spplications, including smendments, for

the purpose of cotaining eny necessary suthorizeticn or approval of

guch regulatary bodies of the eforessid contract and to do all otber

scts and to exscute. and deliver such other documents as may be Decessary
or desirable to effectuste the purpose of these resclutions. ’

1, E. L. LENOX, Secretery of The Celifornias Oregen Power Campany,

hereby certify the above end foregoing to be a full, true and carrect
copy of & resalutian adopted by the Board of Directors of szid Carporation
et & meeting thereo? beld on Jamuary 26, 1956; that there was then and
there present and voted therecn a quorim of said Board; and that said

rescluticon 1s in full force and effect.

IN WITKESS WHERECF, I heve hersunto eset my band and affixed
the seal of said Corporation-this 26th day of Jamuary, 1956.

-4y 7 - .



AOREEMENT, dated April 30, 1956, between Tha Calif=-

ornia Oregon Fower Company, hereinafter called Copco, and the

Klamath Bagin Watser Ui@rswPrctactiva~ﬁaaoci&iionfwrega:dingwV“_N‘,WM

proposed agricultural pumping power rates for off-project
ugers in the Upper Klamath River Bazin boundary which is
shown on Exhibit ¥A® attached.

In consideration for am increased flow of water
cauged by the davalcpéent of lands for sgricultural purposzes
within the Upper Klamath River Basin, .. which increased flow
will be used for the generatien of elesctric power in Copco's
propoaed dan improvemsentd on the Klamath Rivar below Kano,
Copco agress to provide power Tates for agricultnrxl pump=
ing for all off-project users {n the Upper Klamath River
Dasin, as follows!

10 Horsepover mOTOTS OF O¥EFe o o & © ° 74.mills per KiH
First five year seasonal minimum charge shall be
$111.60 for the first 10 horsepower and $10.80 per
horsepower for all excess. horsepower bassd upon
rated horsepower connected but not less than $111.60
per seascne
The mipumam charges are payable in consecutive monthly
installments of one-sixth of the seasonal mipimum
charges beginning the first month of sossonal oper=
ation, until such time as the accumulated charges
equal the seagonal minumum charge.
After the [ifth year of continuous use of the same
installation, the minimum charge shall be one-~half
of the first f[ive~year period.

It is agreed that the above proposed rates will take

effect on May 1, 1956

THE CALIFORXNIA ONECON POWER COHPARY

7. C. Boyl# Vice-Prosydent and
General Manager

KLAMATH BASIN WATER USERS PROTECTIVE
ASSOCIATION

R i

Frank Z. tloward, Fresident
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Mr. J. C. anle
Vice Pregident and Cenaral M"f;agwr
The Call ”m"ma Oregon Power Company
Madford, (regon

Deay Mr. Boyle:

We poknowledge recelipt of contract betwesn
The Californ i

iz Oregon Power Company and the Reclamatl
Buresu o) s United States

which m‘*
and other conslderstions.

2
m iy
:T

The contrcrn is beling accepted for Cilling
and we are returning one recslpted my for your f% lea
1

& &

Mo

e 67
}.‘.:”"’"I\J [}

ot

Depertment of The Interdor
vides for service and charges by your Loz:m,%

Our BLLY Ko. 2LASS ir the smount of $3.00 is enclosed - 7 -
to cover filing fees in accordance W‘l i;h b r:rcw.:ﬁf;;n

V(.;wy f}ml_“/ ,j?&) (trlvfl

—
..‘/'/ A

;/ . L/‘Eg/.g’k [ /
tHAS. H. T XT’Z;.’

Copmpd ggt oner

.»w'.'
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Decision Ho.
BEFORE THE PUBLLC UTILITIES COMMISSION CF THE STATE OF CALITORNIA

In the Matter of the Application of )
TRE CALIFORNIL CREGON POWER COMPANY }
for authority to enter into contract 3 Application Wo, 37vob
with the United States of America )
for regulstion of Link River Dem, ete, )

UPINION AND ORDER

By the sbove-sutilled application The Callfornls Oregon

Sy

Powsr Company requests sn order of the Commlzsion, under Sectlon 532
of the Publlic Utilitles Code, suthorizing it to csrry ocut the terms
and conditions of 8 specisl coptract with the United Stetes of Amsyl
dated Jenuery 31, 1956, providing, smong other things, for the oper-
stion by spplicant of Link River Dam in Oregon and for ﬂpggial rates
and churges for drrigation snd drainage pumping service in the Upper
Kismeth River Basin. A copy of suaid contract, designated as Contract

Ho, 4=06-200-5075 is stbtached to the application as BExhibit B,

Prior Contrant

Applicant now operates Link River Dam located in Oregon,
witloh coptrols wster relesses frow Upper Klamseth Lake, under a cone
traet deted February 24, 1917, as amﬁnd@di: gald contract explring
in 1967. Applicant's Rast Side, West Side, Keno, Copco No. 1, snd
Copeo No. 2 hydroslectric plants, the first three located in Oregon
ang the latter two in California, with a totel rated capaéity of
51,560 kv, all uss weter from Upper Klamath Lake. As part consider

stion For the right to regulste the flow of water to these plantsa,

1/ e original sgreement of February 2%, 1917, and four suppls-
wents dated, reﬁpectiVMly, January TN i@fﬁ, April 27, 1920
Decewber 10 1920, and September 10, 1931 were filed with %he
Ceammiszsion om Novembar 13, 1941, Tha *ifth supplement, dated
tpril 22, 19%1, wes filed with the Commission on November 5,19%1,
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in Californie.

have ant

originel contract

W new contrac

gutote tne

([1

affective date ls

he

date,

g term of 50 vears from

stated to be the date of its approvel by the Public Utllitles

5 0

Commissioner of Oregon or by the Public Utllitles Commlssion of the

Stete of Cslifornia, whichever is the later,

As consideration for the new contrsct eppllicant has sgreed

~ o -]

to provide electricity for pumping purposes at the rates contained in

>

Sehedules & and B of the contract, Rate Schedule 4, which is applica-

vle to pusping Klemsth water for use on Project lend and for drainsge

service

n

of Project land, reduces the presently el

faective rats
from 7 wills to & mills per kilowsit-hour, Customers entitlied to the
retes provided I1n sald Schedule & are the same as those entitlaed to
the corresponding rates in the 1917 contract. Rate Schedule B, which
18 mpplicable to pumps operated by the United States, or itls §10CEsSE0T

in fntersst, for pumping water from Tule Lske sumps and Lower Klamalb

of Tule lLale and Lover

Leke sumps and For drrigstion within the

Klawath ILake, reflects no chan in presently effective rates. These
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1 Lowatt

L fornda

states 16 served 30 ous

the 1917 contract rates, as smended, whleh would be replaced

Soheduels & of the new contract. Revenue from this service

PR FEOSOPNCL e, P 1 SR ey o i A
Lo ﬁwyﬁpm,V% in 1955, Hed the rates provided loz
1,

bean In effect during 1995, revenues from such customers would have

bean 383,73, & reductlon of §469.006,

Tn sddition to the beneflts sceruing to applicant uie

operation of the original countrect as well as the new contract,

applicant sta thet the obtaining of & new S0-year contract for the

operating of Link River Dam will emable 1t to znccept u license from

the Federsl Power Commission to construct asnd operate on the Klamatlh

Rlver in Oregon s hydroelectric project known as Blg I No, 2, have-

ing a rated cepacity of 50,000 kw and using water Trom Upper Klawath
Leke, The scceptance of said license 1s contlngent on the approval
of the new contract hersin submittad.

Annlicrant's Posdtlon

Appliceant states thet its regulation of the [low of water
frem Upper Klsmath Lake through the operation of Link Rlver Dam I1s
required for the efficlent operation of its present hy<xoaiov rle
plents which use this weter supply., Operation of the dam permlts
congervation of water at times of scarcity on occaslons when low-cost
power cean be purchased, and provides pesking capacity. through the
repulated release of wabter st ths time of grestest need., Furthermorse,
exocution of the contract will sllow it to incresss such pesking
capacity by 1ts Blg Dend Vo, 2 project,

Applicant 1s of the opinion that the rate provisiong of the

contract sre ressonable and in the public interest and that the
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Tieant s poston

wed N E 2y,
wianl i

Liveld

the rele i revs

praet, Applicent states that 1t knows

sontyract, and

ived from the contract, it

by ex perbte petion.

» 17 duted

Fy . E e o s sy B 3 g gy a5 ¢ o PR I
tha most recent rats incroess appllosa-

respaating

F&&ruary‘zm# 1917, which the new conbract of Jsmuary 31, 1954

and supsrsedes, as follows:

“Wo have reviewed applicentte contract with the
Unlted States, as amendeds’ snd as sccepted for
£111ng with this Commission, which sets Yorth vales
for irrigation and pumpling powsr ussd in connection
with the Klamsth Reclsmation Project of the U. 5.
Eoclametion Service, Although thess rstes sre
Tower than presently £1led tarif? Yor Agyicualtura
power Service, we find no unressonable dlserimina
in the spplication of seid contract to the particwlar
elremmstances pertaining to power deliveries nonord
specisl rate trestment thersin.

&

L

L3

&

ot

“1/ The contract beasrs & dete of February 2%, 1917
and runs For s term of fifty yesrs.,”

After considering aspplicant's statements end the Tacly

A

2t

[=N

lating thereto we conclude and so

S

that thers 18 no unreszsonsbls

4

dlserimination in the applicatlicon of rstes end charges for slesctric

Gayw ; b

e sontalned in the contraet of Jamuary 3l, 1995,
the opinion thet

particuler clrounstences here ohtaining., Baing of

the aspplication should be grantsd and thet a publis hesving iz not

N

gsayry; therefore,
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Declsion No,

DEFORE THE PUBLIC ULTLITIRS COMMNISSION OF THR STATS OF CALIFORE

In the Matter of the Applicstion of
5 CALIFORNIA ORGGOW POWER COMPAWY
guthority to snter into contract

Applicetion Ho. 37724
regulation of Link River Dam, etc.

N N e Nt S

Brobeck, Phleger & Harrison by Robert N, Lowry and
Maleolm T. Dunean, for applicent.

Galifornis Farm Bureau Federation by J. J. Deuel,
Bert Buzzind and Joseph Q. Joynt; California
Klemath River Commission by Bert &, Prillips and
Robert B, Bondj; Herald & News, Klamsth Falls, Oregon,
by Bo W, Hubbell for News BEdiltor, Max Wsuchope;
Interested parties.

Herotd T, Sipe, for the Commission's utefl.

SUPPLAMENTAL OPINION AND CRDER

On March 27, 1956, this Commission issued Declsion No,
52809 in the above-sntitled matter authorlzing applicant, The
Californie Oregon Power Compsny, to carry out the terms of &
contract dated Januery 31, 1956, with the United States of
Americs, Depurtment of the Interlor, Buresu of Heclamstion, in
80 far as such contrect pertsins to sppllcent's Celifornis
operations, The contrsct provides, among other things, for the
operation by applicant of Link River Dam in Oregon and for
spacial retes and cherges for irrigation and drsinege pumplng
ssrvice in the Upper Klamath River Basgsin,

huthorizetion to cerry out the terms of the contract wss
grented on sn ex parte bssls without public hesring, in part, upon
spplicent's steatement thet 1t knew of no opposition to its enter-

ing into the proposed contract. Subsequently, on April 11, 1956,
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fitad dpolicetion No. 47¢

Fering weduw rates To menboprs

Protective descciation. One basls

latter agreement was thet the Klemath Basin Water Users Protoctlive

bssoeletion enterud strenuons objection to executlon of applicant's

new Link River Dam contract and w) thdrew such obiection only upon

provision being made for off-projuct pumping power at 7& mllls per

7

kwhr rete as get forth in the agreement with the fsscoclation, It

L,

therefore appesred that there was some opposition to the Link River

.y

Daw contract, conscequently, on Aprll 17, 19546, the Commission

reopened this matter for hearing to determine whoether Doclsion

o, 52809 should be revoked,

Pubidie Hoardne

After due notics a public hearing was held upon this

application on Mey 8, 1956, before Bxaminer M. W, Bdwards at Dorr

Californlia, Hearing slso was held st this tlme wupon dpplicatlon

No. 37918, the two matters belng Joined for purposes of hearing.

Applicent presented testimony by one witness and two exhibits in

support of its position thet Decision No. 52809 should not be

revoked, altered or smended in any particular, The Colifornia

Ferw Buresu Federatlon took the position that this Link River Den

contract 1s of benefit in development of the Klemeath River Besin,

The Commission staff, through an eloctrical vnglnser, crosg-
exandned the witness for the purpose of fully develeplng in the

rocord for the Commisslon to consider the feets concerning this

application and upon submission of the matter at the close of the

heering, steted it wes in accord with the spplication.

Rato Scehedyle MAY

As previously pointed out in Declslon No, 52809, Ratu

gl

or anended 1n any partleular,

@

o
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aohedule "A" le applicable to pumping of Elomath Woter for use on
Do

Elemath Project land end for drainasge of Klameth Project lond

in. & rate of & mills per kwhy

within the Upper Elamath River B
18 provided which is one nill lower than the former rete for this
service under the 1917 contyect, es ecmended. Appllcaptis Exhibit
Wo. L shows that for the yesr 1955 the 30 customers under this
rate consuwmed 532,216 kwhr et » billling of $4,852.79. Under the
new rote the billing would have boon $,383.73 or 469,06 less.
This oxhiblt also shows that 1f thuse customers were billed undor
Schedule No, 20, thoe appropriate [iled teriff schedule for this
service, thu revenus would heve been $11,091.23,

Rete Schadule "BY

Rate Schedule "B" 1s applicsble only to the pumps operated
by the Unlted States, or 1lts successor in interest, for the removel
of weter from Tule Leke Sumps and Lower Klemnth Leke Sumps end any
drains leading theroto or therefrom and for power used to pump such
drainage water for the drrigetlon of the arces lying within the beds
of T™ile Lake and Lower Klsmath Leke, Rates of 5 mills per kwhr are
provided for on-pesk pumping and 3 mills per kwhr for off-peak
punping. Such rates sre ot the same level as provided In the 1917
contract, as amended. Applicant's Exhibit No, 2 shows thet for the
year 1955 the 23 accounts under this rete consumed 8,615,806 kwhr at
& billing of $32,462.6%. This exhibit also shows thet these
accounts, 1f billed under Schedule Ne. 20, would heve pald
3979339«5““

Link River Dam Amortization

Undeor the 1917 contract the applicent had to wake an
investment cof $345,000 in the Link River Dam which was crnveyed
o the United Stetes in exchange for the 50-ycar rights of

faguleting the water through 1%, Under the new contrect, appllo o
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1s granted this right Tor another 39 yerrs without the rogulren

of Curther capltal dnve ent, Appllicant was amortizlng this

investment over the 50-year term of the orlginal co
cesult of this new contract, the perlnd in which the Link Rilver D
must be anortized hos been correspondingly extended and rpplicent

will reduce the annuel charge from $8,690 a year to $1,887 a year.

Compared to the flled tarlff, Schedule No, 20, applicrnt

18 not receiving some $6,700 per year on the A pohedule and some

$6%,800 per year on the "B" schedule, but 18 saving about $6,800 per
yaar In amortizatlon eXxpenses. This 18 & net totel smount of
roughly $65,000 per year not belng reeelvad, Appllcant contends
thet the right to regulate the flow in the Klemath River Tor another
39 years end develep more hydro capacity thereon is largely offsetn
ting of this amount, With regard to the speclal rate to the Unlted

ra

$tates, applicant does not consider it to be @ concession of any sort,
but instead considers it to be & reasonable price to pey for the
advantsges recelved for 1tself and its customers under the contract,

Applicant states thet 1ts spproximete cost of energy is
L.5% mills per kwhr for production and 1.65 mills per kwhy for
transmission and that the & mill rete for pamning on project lend
will largely recover these direct cosis, Applicant mentioned that
there are other costs involved in thls punping but nolds that these
are clearly chergeable to the systen as a whele because of the
contract which enables cheap hydro power developmeént and protection
of the exlsting investment on the Klameth River,

The Commission in general agrees wlth applicant's position
regarding service to the United States under Schedule “BY, inasrrach
as General Ordar No., 96, Section X(B) permlis reduced rates to

governnental agencles such as the United Stetes and 1ts depertments.

[0 YA,



r Schedule "A" to indlvlidual custe

waver, the service w
a aifferent matter because ln addition to the production and
tyonsmission costs mentloned by applicant there are distribution,
customer and other costs, Granting applicant suthority to enter
into this contract with the U, 5, Buresu of Reclamation could
thersfore constitute an undue burden on its other customers. This

tad

matter is not belng decid

at the present time as there ls no
proposeal to increase retes to other customers to make up for the

indicated annual deficiency resultlng from the Bureau contract.

The California Oregon Power Compeny having filed the
above-entitled mpplicatlon and the Commlsslon having heretofore by
g% parte sction approved such application by Decision No. 52809,
public hearing having been held thereon to detvermine whether this
decision should be revoked, altered or amended 1n any partlcular,
the metter having been submitted end 1t belng the opinion of the
Commission that this prior sction should not be revoked or eltered,
but amended to include therein the opinilon part of this decilsion;
therelore,

IT IS HEREBY ORDERED that the Commission's prior anctlon,
Decision No. 52809, in authorlzing the contract dated January 31,
19%6, between the applicent and the Unlted States of Amerlca,
Depsrtment of Interior, Bureau of Reclemation, is affirmed and the
opinion part of that decislon 1s hereby amended to include thersin

the opinion part of thils declslon.
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‘eotive date of Vhis order shall boe Lwenby deys

=3
e

after the date hervofl,

1 & prele
. Lob Sngeles . .
Dated at , California, this

g
&

Y e
"""g 5‘"‘” ;VW"””' i~ o R T, -
Ny oy day of (./(';2}/ e e A .19

o

PETER B, MITCE
President
JUSTUS ¥ CRA
RAY B, UNTERIIN
MATTHEW J DOOLLEY
RIEK HaRDY
Commisgioners

o



Exhinie p

KLAMATH BASIN WATER USERS PROTECTIVE ASSOCIATION
POST OFFICE BOX 430
KLAMATH FALLS , OREGON

November 3, 1855

The California Oregon Power Company
Medford, Oregon

ATTENTION:M»r, J, C. Boyle
Vice-President and General Manager

Dear Mr, Royle:

The following is in confirmation of the conversation of vesterday, between
you, represenling the California Oregon Power Company, and the Executive
Committee of the Board of Directors of the Klamath Basin Water Users
Protective Association, regarding proposed agricultural power pumpdnwajg on
off-project land in the Upper Klamath River Basin, in connection with the pro-
posed contract, dated October 10, 1855, between the Department of the Interior
and Copco, for the operation of Link River Dam, :

This letter is, also, a withdrawal of the letter of the Association, dated
October 28, 1955, which made proposals for reduced rates for both on-peak and
off<peak periods and for on-project and off~-project pumpers, and replaces it with
& new proposal eliminating the matter of peak periods and dealing with off -project
users, only, The new proposal is a plan for securing reduced off-project pump-
ing rates by the united efforts of Copco and the Association, carried through
along lines agreeable to both, and the procedure is as follows:

(1) That as soon as it is practicable after the contract has become effect-
ive, the applications {for reduced agricultural off-project pumping rates in
the Upper Klamath River Basin, will be preseated by Copco to the Public
Utilities Commission of California and to the Public Utilities Commissioner
of Oregon, '

(2) That any such petition for reduced pumping rates shall be by joint
application of The California Oregon Power Company and the Klamath Basin
Water Users Protective Association, :

(3)  That the application shall be for the approval of an "Area Rate"
designed to apply only to that area defined in the proposed contract as the
Upper Klamath River Basin, :

(4) That it is necessary to have a paper or office survey made to deter-
mine the pumping potential of the Upper Klamath River Basin, In present~-
ing the applications to the Public Utilities Commissions, the extent of the
possgible futurce pumping development should be known,

{5) That the rates granted by the Public Utilities Commissions, shall
apply only to motors.of 10 H, I, and over,



(6)  That minimum charges applicable to pumps, shall be the same as
minimums now set up by Copco under Schedule "20", for a period of five
years, and after the fifth year shall be one~hall the first-five-year rate,
It is understood that this is to be considercd a new rate and affects all
off-project pumps in the Basin, whether already in use or newly installed,

{7) That after power rates have been established for off -project pumpers
and applications have been approved by the Public Utilities Commissions of
Oregon and California, no change in power rates for the term of the con-
tract between the Bureau of Reclamation and Copco shall be submitted to
the Commissions unless filed jointly by Copco and this Association,

(8) That the agricultural power pumping rate for all off-project users
in the Upper Klamath River Basin, shall be:

50 1, P. and over - 7 mills,
49 H, P. and less - 8 mills,

If the above is acceptable to Copco, the Executive Committee, upon
receipt of the "ACCEPTANCE", will immediately present the matter to the
Pourd of Directors of the Klamath Basin Water Users Protective Association,
and, when approved, will immediately withdraw all objections to the proposed
contract, dated October 10, 1855,

Yours truly,
—:}Z//)ﬂ/&/::;‘;';) /‘V‘ZI P S "\

Frank £, Howard, President,
Klamath Basin Water Users Protective Association

ACCEPTANCE, wlth the following changes:

November__ 22 | 1855 Paragroph {(6), insert in the third
The California Oregon Power Company llne after the words "Lifth year"
(f 77%51,/(5 the words "of contlnuous use."
d y +
J. C. Boylej Vice-President and Change parazraph (8) to read ag
General Manager, follows:

"That the agrlcultural power pumpe-
ine rate for all olf-project usera
In the Upper Klamath Rlver Basin,
oshall be 7-1/2 mills.”



In the Matter of the Application o

14 OREGCN POWER COMPANY

APPLICATION

By thls application THE CALIFORNIA OREGON POWER COMPANY
(hefeinafter called applicant), seeks authorlty under Section
532 of the Public Utillities Code to carry out an agreement
with Klamath Basin Water Users Protective Asscciation, pro-
viding for speclal rates and charges for lrrigation and
drainage pumping service in the Upper Klamath River Basin as
set forth herein. In support of 1lts applilcation, applicant
respectfully shows:

I

‘; Applicant is a corporation duly organlized and existing
under and by virtue of the laws of the State of Californla.
A certiﬂ%ed copy of its articles of incorporation as last
amended ig on f1le with this Commission in Application No.
30346 a2nd sald articles are hereby incorporated herein by
reference. Its corporate office 1s at 332 West Miner Street,
Yreka, Cazlifornia, and its principal executive office is at
216 West Mailn Street, Medford, Oregon. Cammunlcations in
regard to this application should be addressed to J.C. Boyle,
Vice President and General Manager, The Californla Oregon
Power Company, 216 West Main Street, Medford, Oregon and QO
applicantts attorneys, Messrs. Brobeck, Phleger & Harrison

111 Sutter Street, San Francisco 4, Californla.



tpplicant ds an opersting utiliity engaged in the produc-

FRER. Syt @
Lion, uransmias

fen, distribubtion and sale of electricity for

domestlc, commercial, industrial, agricultural and municipal
purposes in nerthern California and southern Oregon. Applicant

2180 sells electricity to others for resale, For a fuller
escription of applicant's operations, reference is hereby
made to Appllcation No, 34349,

Its balance sheet at December 31, 1955, and 1ts lncome
and profit and loss statement for the year 18955 are atbtached
hereto, marked "Exhibit C", and hereby made a part hereof.

IIT v

By Decislon No. 52809, in Application No. 37724, the
Commission authorized applicant to carry out the terms of 1ts
contract with the United States of fmerlica, dated Jénuary 31,
1956, providing for operation by applicant of Link River Dam
in the regulation of Upper Klamath Lake, The benefits to
applicant from such contract are set forth in sald Applicatlion
No. 37724, to thch reference ls hereby made for statement
thereof. |

‘ 1v

Abtached hereto, marked "Exhidblt B" and hereby made &
part héreof, is a copy of an agreement, execubted November 22,
1955, between applicant and Klamath Basin Water Users Protesc~
.tlve Asscclatlion, which provides for reduced rates, below those
provided in appllcant's Schedule 20 on flle with this Commis-
sion. The area in which such proposed reduced rates would
apply 1s that defined as the Upper Klamath Rlver Basin in
applicant's aforesald agreement with the United States, dated
January 31, 1956, exclusive of land included wilthin the Klamath
River Project of the United States Bureau of Reclamation., The
level and term of such reduced rates are set forth in the agree-

ment,

[AVEEE
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(2) The Kiaemath Basin Waber Users Probective fAssocla-

i
<
£y
>
cr

tion entered strenuous objection to executlon of appl

new Dink River Dam contract and withdrew such objection only

Tty

set forth in the agreement flled herewith. The vital importance
to applicant of btne new Link River Dam contract 1s set forth
in 1ts Application Wo, 37724,
(b) ‘Within the Upper Klamath River Basln area there
is now a large acreage of land lying above the gravity system, ;s
the area involved being between 100,000 and 150,000 acres,
This lahd, as shown on the map attached hereto, marked " Exhiblt
4", and made & part hereof, is not now irrigated bub could be
irrigated through ppmpingJ The membérs of the Klamath Basin
Vater Users Protective Associafion assured the appllcant that
the granting of the rates proposed in the-agreement flled
herewlth will promote the use of electricity for the develop-
ment of irrigation for this area not now irrigated. Applicant
deems 1t desin%ble to promote this development, as 1% would
increase its l%ad of f the annual peak and ultimately would
add to appiicant‘s revenues from non-pumplng services,
VI

In 1955 applicant served 100 customers in Callfornile
within the Upper Klamath Rlver Basin, as ghown on Exhiblt A
attached to the contract between the Bureau and applicant,
who are not included in the Xlamath ProJect but toock service
under Schedule 20 which was effective January 1, 1954,
These customers had pumping installations of 10 HP or over.
The revenues from thls service in 1955 amounted to $78,029,66,
kpplicatlon of the cotes proposed in the agreement with the
Water Usersz to these 1355 custormers would have resulted in a

reduction in revenue of $22,789.60, or 29.21%.

3.



3 the Commission to Llssue its

carry oubt the terms of <the

-

plicant and Klamath Basin Water

el

aloresald agreement between a

Users DTrotective Associatlion, executed November 22, 1955; and
for such other and further reliel as the Commission may deem
Just and proper.

Dated at Medford, Oregon, this 10th day of April, 1956,

THE CALIFCRNIA CRECON POWER COMPANY

Q%Z/

Vice Preuldent

Bosteck Plling, & ldasrsos
Brobeck, Phlegitr & Harrison
111 Svtter Street

San Francisco 4, California

Afttorneys for Applicant



STATE OF CREGON
59 .
County of Jaclkson

J. C. BOYLE, belng first duly sworn, deposes and says:

Thet he 1s an officer, to wit, Vice President of THE
CALIFORNIA OREGON POWER COMPANY, a corporation, the applicant
named in the foregeing application; that he has read the said
application and knows the contents thereof; that the same is
true of his own knowledge, except as to the matters therein

stated on information or bellefl, and that as to those matters

AL

he believes 1t to be true.

Subscribed and sworn to before me

this 10th day of April, 1956.

Al
NOTARY PUBLIC
In and for the County or Jackson,
- State of Oregon.

My Commlssion expires (Fzic 2 'd77
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THE CALIFGKHIA ORESON FOWER COMPANY

BALANCE ENELT ROTE

A, Deprecintion of utility plesnt, othar thsn property iccluded in the Korth Usmpqua projock, corputed
on & ebradght-line remainiug-1ife besin.

Depreciction of proprriy in the Horih Umpqus project, licenssd by tha Wrdrosleoiris Comdssion of
Oregon for 50-year perlods, {s computed on a eirnight-lipe basis, Prior to Jamusry L, 1955,
depreciction on the dnltia)l unite of property in snid project wre cowputed by uss of service lives
not exceeding the unexpired terms of the respective llcenses, as required therein, By order of
October 28, 1955, sald Commisslon muthorized the Company to computs such deprecistion, cormensing
January 1, 1955 and until tho further order of the Comnlssion, by the use cof ostimeted pervies

liven. 'The Cowpany changed its depreciation practice becordingly os of sald date and dieconbimued
weortization of non-deprecisble property included in the project,

The order further provides thut, ab such time as the Rydroelectric Commimeion deems it advissbls, the
rateg of depreciation will be inecremsed to permit the deprecintion of the originsl units duriang the
terms of the licennes therefor. The Compuany has filed suit in the Circuit Court of the Otate of
Oregon for Marion County to obtaln & declerntory Judgment which would permit elimination of the
Ycense requirement that service Mives of fnttial wunite not exceed Lhe unexpircd Sormw of the
licenaes, Penddng finnl determinatlon of the sult, the Compony {s making no provision for tho excess
of derreciution booed upon liveo nobt exceeding the respeetive license terms over deprecistion based
upott estimoted userol sexrvice lives,

As B repult of the change in practlee described in the second preceding paragraph, the provisions
for depreciatiop snd amortizeflon for 1955 were reduced approximately $2540,OOO, provision for inccoe
taxes vas incressed 125,000, and pet income vas incressed $115,000,

B. Emergency facilitiee {8)) of which sre intluded In the North Umpqus project) are being smortized
over periods of flve yesrs for Income tex purposes sp permitied by the Internsl Revenue Code, Ap #
result, Federal and Btute income texes are epprogimsiely $1,021,000 less in 1955 snd $1,038,000
lesa In 195Y thnin they would have been had book deprecistion and amortization been deductled for tax
purposes, Accordingly, the Company has $ncluded thene smounts in Opersting levenue Dedictions «
Taxes by crediis to s reserve seeount. Polloving terminstion of the period of sccelersted smorti-
astion; one twenty-fifth of the mmount scrumulsted in the reserve will be restored each year to
Income, R
‘I‘h; approximote mmounts of deprecisiion snd smorilintion of ulllity plant cleimed or to be tlaimed

for Federsl income tex purposen zre sae [{ollows:

1955 Logh

Depreciation 42,770,000 $2,520,00Q
Amortization of emergency facilities £2, 120,000 $2,2l5,000

Federal income texes for yeere prior to 1953 hove been setiled.

C. Firal mortgoge bondn: .

Berfes dve Novemder 1, 1974, 3-1/0%..vviereeruvserss o $13,500,000
Reries due Apcil ), 1978, 3-1/B%.... ... oo b s00,000
terlew due Anguat 1, 1979, 2-7/0%. ..., v 7,000,000
Serics due June 1, 198y, 3-5/84... ... . £,000,000
Derieo due Octeber 1, 1982, 3-5/0.... 7,000,000
Serten duc Mareh 1, l()&l, 3~l/ﬁ§“.....' 10,000,000

$ 48,000,000

D, AL Dveember 3L, 1995, tre Compony had commitments of spproximately £500,000 for contracts snd purchass
ordrrn relnling {a nev cenntruction.

%
RALANCE GIFEET HOTEA

THE CALTFORNTA ORFGON BORLR COMUANY DECTMARR 31, 1955
(Revined Feoruery 18, 1956)



Viond

Bl TLE L Y,

fe

IHADIX 4FY ALONIA( )

69 19t 9in £ 7102 | 66 920 119 ¢ on*tT | £9 Hlg EC %642 |66 TLT 00y 20°62 | 86 o0 nen SONGRS AIMEYE OL GITTILSHTIL SomuIvE ]
i
THT TG 9Ty ¢ HUTCS | 66 G20 LIg & O el 1 L9 RIG L 6TRE 156 TIT O0f 20752 T8 OR0 BLY INOINE 13N :
Gy WHE ECL mtn [$14¢] xOmw T ﬂmmv Oﬂwv 4 .\n@J OLT 51 @J@ Owﬁ SNOILI0ATIU WO TYL0L i
4! —1 09 tec 1% (1L 925 92) LS 82T gt 9% 5o 1T SNOILONAFA F5VODNI SAOANVITADSHT  f¢s
m NOILYZILHONY SOQO3NVYITIDOIN SRS
YO Tom ger)  f———— {t86 Ioc 65%) LTI g 7 QLL gE) <6 905 Y NOLXONULENOD OL G3Cuviis Leandint gy i
g wol ql Sy Iys 2 95 6} w1 2LT [ SADUYHD LSIVALNI H3H1O 466 |
—— j
2 ik Oy —— (42 mZ 1) 20 L6} ——— 120 1t6) 1830 NO MODYIud 10 NCLAVZILEOWY s |
w3 9l8 1 | - t9 Glo T - zl éQ 2L 63 ASNAAXT GNY LNAODSIA L83Q 40 NOWLVZILHOGNY 165
11 110 214 1 —— 1 92 ¢I2 641 — 1769 994 12 2 ¢1g TiT 26 192 t61 1E3A NEIL-ONOT NO LSINILIND 094 |
CE0 1527510 % tr 1ko 125 & 59 EEO &S 9 659 016 ——— | 4T 169 £ IWOINI 55025 :
3 S2ZC T —— 77h 9nl gt e |8 GLE ot —16E %038 —1 L gy Oy IROIN! £I1ML0 1¥10L i
o - p——— j
I 2gn T jitusnmen— et 603 61 -— 1 A2 L0q 21 ———— 119 09 T 6 900 i SNOLLDNAZA 3INNITATE ONILVUILAO-A0N
FEE Y] gt glg =& ¢g <09 g% 6 Gl0'S 8T glg & SANNIATY OHLLYUIIO - NON SDOINYTIADSHT 47
i — ., SANAA HIHLO GNY DNiMNIS WO¥ S SAANIAZY
; — 09 1T SANNTATY ISIEILN?
~—— 1 03 0ZT R SIANIAIH ANMECIAIQ
— G 5% 2 (0% 61) 00 <t ———ee § 05 CT "40Ud TVDISAH ¥INLO I0 3SYTT WOYS SINNIAIH  17-
[ SNOILYHEO ALTIILA-NON WOHI Hn0o~T 1:¢ |
VRS~ N0 BT A o o M S o) R W S QI T U ) 2 S e S 0 e Twosm Lnaa T ‘
i
- 3
742 e ¢Z %59 91 TETGE Tt 35T 995 A gt 608 cp& SINMIAIN OMIIVEILO 11N !
ne oL | QL ot GG el /T [ 61 gl IR0 T {8RTLT [HE &6 Trd U SHONDAAIA INHIAIX DIILYRIL0 TYiOL i
; j
TGS .m.r«O T [SYES 00 000 120 T hm@‘OHv {00 0G0 NHv [ O 6oL S 8L 00 005 69 SAXYL ASTHONVRI NOILYHOIEOD GNY MNYR ITTI¥YD
B GNY IX0oNI 1IYE3GZ4 G3HEIIIA 404 NOGIALYL 108
S5 gTo 20T 1 18 19 ©ff aul 16 16~ 26 229 &1 R Ae] [S DX T4 XvI DAOONI TVEIQII VO3 NOISIACNL (06
THIEQS 0T 2 O 1T 1 guUesg gt 22 0T LG0T 1% onl gl (00N NVHI H3MIO) §IXvl  Los
1136535 {15 591 2] L1 “RJ4IA-NOR “LDIALO¥E VASIANO N
Q2 6D ™ [ [eH 70" L fcl P HAATH AT
SINGHNISIAR] AU3L-QALHIT A0 LAONY 10§
O3 150 HEC 2 NS SLTaU g £GT0T &L Sty Ol £l 6 04 t09 9L NOJL¥IDIHdId (0%
T S50 Oh6 c6lat| 9T & it 2g b 49 g9T 19 il°& 18 6LT 9.1 SUIvd3a¥ ONV FOMYNALUYN 106
olo 9 {(227) [{LG Ts3 28y IRyt |07 910 Gt% 62782 EL ¥ty tIs SIENILXA OMILY Ed0 194
: i QUET | 06 Lye (12 700700T [0c Lkt 209 T 100TCOL |02 5L RIGT SINNIAIE SRUTTICO 105
nnowy INED M3IA| | AMAOHY INTD wEa | INNOHY LD B4 - ANk
BSVEUIRC I FSYIARONI HYIA 15¥ HYEA L HOLLYAASSY T
FLINOTS INZHIOD B
- — &4 p1 RS SEECEEREH e N0 J0 LINGIVIS JALYIYAR0D - e




EY1S JALLVEYANOD

¥l
(3l

R
N3y

!

0

QONI 4

]
i

¥

3

2Lva

-y

3

102

ARV Y

JUNDILL gFy FionIad ]

y0

¥3M04 NOY:

SAT4TPT GINAYY OL QIRXIASNYEL DINTIVE EL°TT | 99 499 004 %0702 | 69 19t 9T € #1082 | 6§ 920 L1g € LL°TT | 9 %99 oy #3702
3IW0INI 1IN LTI oY 9 U0R FOOZ1 80 G GIT ¢t FUOS T S5 0cU LG v ) 227U | 58 %95 00y 00
SNOIOINGIA IWOINI TYLOL GE G515 00T — | O 567 t0L T — | gL 0t #Cg 1 gt S1G OCT ]
SHOILINGIA IWODHL SNOINVITIDSIN 855 § ——— (90 19 2l) — 1T 9L Ofg it 09 tee & (96679 eI
MOILVZILHOWY SAOZNYITADSIN  1€§ § —mmmier —
MOILDNUISHOD OL GXDWYHD IS3IWILNI 355 | ———— [(b6f oL 0G) (4 g8 gth) {£6 Loz 6gE) {61 g2t o%) ———
SAOUYHD LSIUILN WIHLO s¢5 | ———— | 9L ohg LL) Ty 6L #T Gy Ly e — (€ 24g 11)
TUZA MO WODYA%d 40 HOLLVZILNONY <56 58 206) -H{ge 1hE OT) (72 3n2 11) ~——— {98 206) —
24X3 ANY LHOODSIG L1220 10 HOILVZILEONY 169 i %9 9L0 T %5 910 T P
LEHA NMudL-D0T NO LSAUILML  0LS &1 foZ WMN Tt L0 €16 T 92 STZ 64T 2 ST oz ote e
TwodNi 5010 - #2_0pT 109 60 16y 61T & £ L0 Tee § [———1 %2 ogt 104 | ————
3YOINE 2IHLQ Y101 ————12g 02T LE €9 620 T 7 981 Gt < o2t It S
SNOILDNAIA ZAMZAIN OHILVE3IO-NON 128 9t g4t 2T 3 294 L 0z 60g 6T 9f 94f o1 - -
SEANZAAY ONLLY 43ALO-NON SAOINYITIOSIN 926 § — 22 208 G 96 ¢J0 9 —— 12T glg %% 22 20n on ;
SGNAA HAHLO QNY DNIANIS MORA SANNTAZY  §25 [—
SINNIAZY LSTUILNI 328 09 it 09 1T 09 1t ——
SIANIATY GNIAIAIE  £7¢ 00 02T 00 021
"dOHd TYDISAHI ¥THIO 10 F5VET WOUL SAONIATY 205 | ———— | g€ (49 oS 2bz 2 9% $46 2 ——1 9f £49 —
SHNOILYHALO ALTTILA-NON WOdI IWNODN! 1% ——— —
EST T 06 e B0 Ro S0 OE T TR TS IS Y 5 R v L S U M SR R S R T B sy
SINNIAIE DIIL¥EIL0 1IN LO6 2 650 /9% 070t L Teg gIT & FEREYA 6@ 063 €% & JEONIS) ¢y GL0 13% L0 0L
SHOIINGIQ INNIATE ONILYEI40 1YIOL SOTCU RS BEC LY T {1078 [ 10 00U G286 (T | #5°0L LELHY S0 YT | S0 2t 15 oge Ly 1] 16769
SHXVI ASTHONVE I KOILVEOAROD ANY MNVE 4TIV D HGTL) OO OO0 7] 50°Qg 00 000 g0 T [ 00 000 120 T |(x#87 1) ({00 000 LT) 5079
v TRODN IvNAa3Z QANYGL4G 204 NOISIAOYL 145
XYL THOOMI IYEIQATL U0 NOISIAONL 10§ L el Nw 65 ST 1) . {079 7S HGU BET T 5gTs Ch glogotr T (eL72)y (6% &qt 1) 69 Q
(TNODME MVHI HERIQ) SIXVL 105 ) Lo 8 ST QCE 85T [eR™IT {6 Sl L5 T SUTT | 19 tg6 10T 2 12 g CT §0b 68T LRIt
WAZG-NON 104f0Ud vAOdNa ‘N tg720T){tq Olg £E) 3N EE T IS (Lg S9g) (t9 2otj{ty otg t%) [
NVA UFATY MNIT e 25 ge 50 9T f99 g 10" &9 659 & 1t° 2¢ 92 SO
SINTALSIANI WHUIL-AALONTT 10 LLORY 106 i
NOILYVIDFTuAda o5 1O £0 2bb & G6'TT [LL SRU KO C OLT0T 10 320 R0 & b YR 507
SUIVA AN OGNV ADNvldLniviv 705 L oo ) SS LT ) JA L 7 LU UTUT PRAL" 1T TETE58 S N S TR A s IJMmJMf
aaxa SuLviaas res | W T T SOLSSE T TLEE [0 Re 2L g0 et | gU Rl S0 9 b e T TU Sl 45t 1 T
sinniats onivaso 10s IGTTT 195 gt 105 T [ 00°00T Jgh JE6 940 IT | 00700T ] ¥ 9%z gub Hl § ST UL | 96 GME 105 1] oo onl
T Hin3o uag INNOWY N30 ¥3a LHOAOVY INZD W34 | | imnnowv | FiNED u3d ARG Y NED 934
NOLAVDIASSY 1D ASYIHIIC ¥O ISVIHON HYIA LSYT HYIA St E 3SVIBIIQ ¥O ISYIUDNI HYHA
HINOW LNIWHAD GIANT MVIA . ILVOCL WY

Lmﬂ

RS ERTERE

- NOSNE 40 INIWILYIS JAHLVYYIW0D

TATH 1L WO

he01



KLAMATH BASIN WATER USERS PROTECTIVE ASSOCIATION
POST OFFICE BOX 430
KLAMATH FALLS, OREGON

November 3, 1855

The California Oregon Power Company
Medford, Oregon

ATTENTION:Mr, J, C, Boyle
Vice-President and General Manager

Dear Mr, Boyle:

The following is in confirmation of the conversation of yesterday, between
you, representing the California Oregon Power Company, and the Executive
Commitiee of the Board of Directors of the Klamath Basin Water Users
Protective Association, regarding proposed agricultural power pumping rates on
off-project land in the Upper Klamath River Basin, in connection with the pro-
posed contract, dated October 10, 1955, between the Department of the Interior
and Copco, for the operation of Link River Dam. :

This letter is, also, a withdrawal of the letter of the Association, dated
October 28, 1955, which made proposals for reduced rates for both on-peak and
off+peak periods and for on-project and off-project pumpers, and replaces it with
a new proposal eliminating the matter of peak periods and dealing with off-project
users, only, The new proposal is a plan for securing reduced off-project pump-
ing rates by the united efforts of Copco and the Association, carried through
along lines agreeable to both, and the procedure is as follows:

(1) That as soon as it is practicable after the contract has become effect-
ive, the spplications {for reduced agricultural off-project pumping rates in
the Upper Klamath River Basin, will be preseated by Copco to the Public
Utilities Commission of California and to the Public Utilities Commissioner
of Oregon, ‘

(2) That any such petition for reduced pumping rates shall be by joint
application of The California Oregon Power Company and the Klamath Basin
Water Users Protective Association, :

(3)  That the application shall be for the approval of an '""Area Rate'
designed to apply only to that area defined in the proposed contract as the
Upper Klamath River Basin, .

(4) That it is necessary to have a paper or office survey made to deter-
mine the pumping potential of the Upper Klamath River Basin, In present-
ing the applications to the Public Utilities Commissions, the extent of the
possible future pumping development should be known,

(5)  That the rates granted by the Public Utilities Commissions, shall
apply only to motorsg of 10 H, >, and over,



(6)  That minimum charges applicable to pumps, shall be the same as
minimums now sclup by Copco unfiar Schedule '/30 ', for a period of five
years, and after the {ifth year shall be one-half the first-five-year rate,

It is understood that this is to be considercd a new rate and affects all

off -project pumps in the Basin, whether already in use or newly installed,

(1) Thet after power rates have been established for off -project pumpers
and apolimtions have been approved by the Public Utilitics Commissions of
Oregon and California, no change in power rates for the term of the con-
tract between the I uredn of Reclamation and Copco shall be submitied to
the Commissions unless filed jointly by Copco and this Associalion,

(8)  That the agricultural power pumping rate for all off-project users
in the Upper Klamath River Basin, shall be:

50 M, P, and over - 7 millg,
49 H. P, and less - 8 mills,

If the above is acceptable to Copco, the Executive Committee, upon
receipt of the "ACCEPTANCE", will immediately present the matter to the
Boord of Directors of the Klamath Basin Water Users Protective Association,
and, when approved, will immediately withdraw all objections to the proposed
contract, deied October 10, 1985,

Yours truly,

»-% q’LLA'vg.‘.\

Pl e
Frank Z. Howard, President,
Klamath Basin Water Users Protective Asscociafion

ACCEPTANCE, with the follouwing changes:

November_ 22 ,19 5 Paragraph (6), insert in the third
The Calﬁorhl regon r Company line after the words "Iilth year"
1/5 the words "of continuouz use.”
O/-""L]
J. C. Boylc;/, VlCG Premdem and Chanpe paragraph (8) to read ag
General Manager. follows:

"That the apgrlicultural pover pump-
ing rate for all clif=project users
In the Upper Xiliamath River Basin,
shall be 7-1/2 nills.”
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Decision No, 5:“35T%w~
BEWORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Tn the Matter of the Application of )

THZ CALIFORNIA ORECON POWER COMPANY )

for approval of agreement with ) Application No. 379L8

Klamath Basin Water Users Protective | .

issociabion, g JCE geve copies Lo ASC.Piles
P S :

Cepy to Delos Mills 12/7/59

Brobeck, Phleger & Harrison by Robert N. Lowry and
Malcolm T. Dungan for applicant,

California Farm Burcauv Federation by J. J. Deuel,
Bert Buzzini and Joseph Q. Joynt; California
Klamath Kiver Commission by Bert A. Phillips
and Robert B, Bond; Herald & Hews, Klamath
Falls, Oregon, by R, W. Hubbell for News Editor,
Max Wauchope; interested parties.

Harold T, Sipe for the Commission's staff.

OQPINION

P A

By the above-entitled application, filed April 11, 1956,
The California Orggon Power Company requests an order of the
Commission authorizing it'to carry out the terms of an agreement
with the Klamath Basin Water Users Protective Assoclation, dated
November 3, 1955, providing, among other things, for reduced
agricgltural of f~project pumping rates. A copy of the agresment
is attached to the application and is marked Exhibit VB".

Applicant states that its reason for entering into this
contract was to eliminate objection teo the new Link River Dam
contract with the U, 8. Bureau of Reclamation which provided fof
special rates to certain customers, referred to as on-project users,
engaged in pumping of Klamathh River water for irrigation and
drainage at lands of the Bureau's Klamath River Project. Applicant
holds that the Link River Dam contract is of vital importance to

it and states that it is seeking approval thereol under



h-37916 0 BT

Applicatibn No. 37724, Commissién approval. had been given thereto
by an ex parte order, Decision No, 52809, dated March 27, 1956, but
when the Commission learned of the above-mentioned opposition a
public hearing was scheduled to deterﬁine whether Decision No, 52806
should be’ revoked, altered or amended in any particular, .

Public Hearing

After due notice a consolidated hearing was held upon the
gbove-entitled application and Application No. 37724 bvefore
Examiner M. W. Bdwards on Hay 8, 1956, at Dorris, California,
Applicant presented 5 exhibits and testimony by eleven witnesses in
support of its requést. The California Farm Bureau Federation
appeared not as a protestant but as an interested party in the
procccding for the purpose of assisting the Commiesion in deler-
mining the need for special agricultural pumping'rates in Scott ang
Shasta Valleys and it presented tesbtimony through three witnesses,
The Commission staff, thpough & eléctrical engineer,'took an active
part in ﬁhe proceeding and cross-examined witnesses for the puUrpose
of fully developing in the record the relevant facts for the
Commission to consider in decidiﬁg this matter, The matter was
submitted for Commission decision at the closs of the day's hearing.
The Contract

The contract provides a special "Area Rate! of 7.5 mills
per kwhr- for agricultural power pumping to all off-project areas
in the Upper Klamath River Basin. This special rate is to apply
only to motors of 10 hp size or greater. The minimum'chérges are
to be the same as those now provided in Applicant's Schedule No;:EO
for a periocd of five years and, after the {£ifth year of continuous
use, the minimum charges shall be one half of the first five~year
rate. This rate is to be considered s a new rate and is proposed
to affect all off-project pumps in the Basin, whether already in

use or newly installed,
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Position of the Klamath Basin lViater
Users Protective Association

One witness stated that the position of the Associetion is
that project and off-project users are in essentially the same
position both as users of water and as consumers of slectricity,
and that the non-project irrigators should be placed in a pesition
comparable to that which the project users would have under the
Link River Dam contract. Moreover, by agresing that return flows

rom off-project lands would be returned to the Klamath River above
Keno, they were also agreeing to make available additional amounts
of water in the river at points where it could be used fqr genera-
tion of electricity. He also stated that their usage of water, like
that of reclamation project irrigation, takes place at times when
annﬁal system peak loads do not ocour,

Rate Levels

This contract is designed.-to.-give.-some-rate-reltefto—those
water users in the Upper Klamath River Basin whO»would.not be
eligible for the rate of 6 mills per kwhr under the renewed contract
with the United States Bureau of Reclamation. Tt would reduce the
disparity in ratesvbetween the on-project customers and off-project
users who now take energy under Schedule No., 20, The parties agreed
that the off-project users Qere not entitled to as low a rate as
that under the Bureau contract because of the direct benefits
received by the applicant under the contract,

The witnesses for the Farm Bureau pointed out the need for
special agricultural rates in Scott and Shasta valleys. The
Commiesion ‘iz aware of this need and at the pame time recognizes
the difference in the areas in that the drainage and return flows
from Scott and Shasta Valleys return to the Klamath River below the

hydro plants.



Revemie Effects

Applicant's Exhibit No, 2 shows that customers in the Upper
lamath River Basin on Schedule No. 20 in 1955 used 5,406,263 kwhr at a
3 E
billing of §78,335,80, Undor the preposed contract the revenue

would have been §55,546,20 at rates proposed during the first five

vears and §43,516.08 at rates proposed after five years,

‘ The Commission has had considerable experience in designing
and developing agricultural power rates on other utility systems
operating in northern, central and southern California, The requests
of California farmers generally for special rate treatment and for
agricultural rates to meet competition, and the requirements of
government agencies, have been considered over the period cf the lést
twenty-five years or so by the Commission, The situation in the
upper Klamath basin and in other parts of applicant's afea appear
now to be developing along lines experienced in the past in central
California. The Commission has considered the level of Schedule
No. 20 and has compared it with Schedule Pi-1 of the Pacifichas and
Electric Company. Under Schedule PA~1 these customers would have
been billed $90,037.60., This computed billing is $11,701.80 or
15 per cent greater than under Schedule No. 20.

Cost of Service

Applicant states that its approximate cost of energy is
4y5h mills per kwhr for production and 1.65 mills per kwhr for trans-
mission. It did not indicate the added cost to distribute the energ
or the customer costs, but stated that the proposed rate is 25 bgr
tent more than the production and transmission cost and to that
extent would contribute to other costs and other items allocable to
that service, Applicant stated that a lowered pumping rate is
beliceved to be justified to promote development of the area.

This production cost appears somewbat low and it is ques-
tionable whether it contains a full allocation of taxes and general
and administrative sxpenscs, Our anslysis ¢l applicant's 1955 annual

Y

-



repert dndicates a unit production cost of 5.4 mills per kwhr sold,
ascwining a 0,0 per cent rate of return, and & transmission and

distribution cost of 1.10 cents per kwhr. This total indicated cost

(o]
-

£ 1,64 cents per kwhr sold from applicant's distribution system is

Pt
-

approximately 2 mills per kwhy higber than the average of 1,45 cents
paid last yedr by these Schedule No, 20 custcmers._

Similar rough computations on the Pacific Gas and Electric
Company for 1955 indicate a production cost of 8.5 mills
sold, a transmission and distribution cost of 1.04 cents per kwhr
or a total unit cost of 1,89 cents per kwhr'for delivery from the

distribution system, These comparative cost statistics indicate

ot

hat Pacific's production cost is about 57 per cent higher and
delivered energy cost is about 15.2 per cent higher than applicantts,
Discusgion

Based on this comparison it is appareht that from a cost
standpoint agriculturai power customers on Schedule No, 20 of the
applicant are being treated as fairly as those on Schedule Pi-1 of
the Pacific Gas and Rlectric Company. 1In view of the Commission's
familiarity with the position of the agricultural customers on the
Pacific Gas and Electric System a logical conclusion is bhat the
present level of Schedule No, 20 is ;easonable for this class of
service, TFurthermore, a large portion of the agricultural develop~-
ment in California has taken place under rates which currently are
some 15 per cent higher than applicant's,

While tbé contention is made that lower rates would help
promote development of the area, the Commission has the duty to see
that the agricultural rates do not burden the other classes of cus-
tomerss  In the Commissionts opinion a flat rate as low as 7% mills
per kwhr for this agricultural power would burden the other classes
and the present lgvel of Schedule Mo, 20 should permit reasonable
development of the area. While many organiszations through witnesses

placed statements in the record urging the Commission to grant the

-5



lower rates, none were particularly concerned with this question of

~

burden or considered the over-zll ecomomic effect of their action,

One principal disadvantage of a uniform rate per kwhr is that

. N . )
-1t normally undercharges the

oad factor type of customer, unless

ot
12

Ovi~
therc is a high protective minimum charge, Another disadvantage of
the uniform réte is that it may overcharge the high-load factor
customer, - Under the proposed contract rates the minimum charges vary
rom $14.40 per hp per calendar year down to $5.40 depending on size
of motor and number of years of service, In Schedule No. 20 the
rates are of blocked form designed‘to eliminate these disadvantages
-and provide more equitable charges as between high-and low-load
factor customers. |

Exhibit No, 2 indicates a load factor of operation of about
18 per cent on the average for these Schedule No, 20 customers, The
Commission is of the opinion that this load factor is génerally on
the low side. These customers could earn lower rates by improving
their load factors with smaller pumps and irrigation ponds.

Apparently the parties anticipate a term for this contract
of 39 years equivalent to the term of “he Reclamation Bureau contract,
Such term is undesirably long and seldom doss the Commiscion approve
contracts with terms in excess of five yearsc Furtﬁermore the |
contract does not contain a clause as provided by Section X{a} of the
Commission's General Order No., 96 stating that it shall at all times
be subject to Commission Jurisdiction.
Conclusion

This contract would result in creation of a rate disparity,
which does not presently exist, between users in the Upper Klamath

River Basin and users in other parts of the utility's system such as

W

in Scott and Shaste Valleys. Such rate disparity would result in

(o5

unrcasonable discrimination, After considering the deficiencices in
the contract with respect to a reascnable term and the low level of

the proposed rate compared to the apparent full cost to render the

6



service, the Commicsion concludes that the application should be

denied,

Public hearing having been held on the above~entitlsd
application, the matter having been submitted and it being the
opinicen of the Commission that approval of the agreement with Klamath
Basin Water Users Protective Association should be denied, therefore,

IT IS HEREBY -ORDERED that the application of The California
Oregon. Power Company for an order of the Commission authorizing it
to carry out the terms of an agreement with the Klamath Basin Water
Users Protective Assoclation, dated November 3, 1955, be and it is

~denied,

The effective date of this order shall be twenty days after
the date hersof,

Dated at Los Angeos , California, this ézf7*”

day of %{4%2544/24¥g » 1956,

PETER E. MITCHEL
President
JUSTUS F. CRAEMER
RAY E. UNTEREINER
MATTHEW J. DOOLEY
REX HARDY
Commissioners



UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY CON

Docket No. Piz

In the Matter of the Application of )
) e Nes
PACIFICORP ) KLAMATH WATER USERS
_ ) ASSOCIATION
For New Major License for the Klamath ) MOTION TO INTERVENE
Project on the Klamath River in Southern ) '
Oregon and Northern California )
MOTION TO INTERVENE

I. Motion to Intervene
The Klamath Basin Water Users Protective Association, d.b.a. Klamath Water Users
Association, (“K'WUA”) hereby submits this motion to intervene (“Motion™) in the above-captioned
proceedings pursuant to Rule 214 of the Federal Energy Regulatory Commission’s (“Commission”)
Rules of Practice and Procedure, 1§ C.F.R. § 385.214 (2003), and the Commission’s Notice Application
Accepted for Filing and Soliciting Motions to Intervene and Protests dated August 16, 2004. In support
of this Motion, KWUA states as follows:
I1. Correspondence
The names, titles and mailing addresses of the persons to whom service is to be made and to
‘whom communications are be addressed in this proceeding are:
Dan Keppen, President
Klamath Water Users Association
2455 Patterson Street, Suite 3
Klamath Falls, Oregon 97603
Richard G. Lorenz
J. Laurence Cable
Cable Huston Benedict Haagensen & Lloyd LLP
1001 S.W. Fifth Avenue, Suite 2000
Portland, Oregon 97204

Page 1 - KWUA MOTION TO INTERVENE



Paul S. Simmons

Somach, Simmons & Dunn

Hall of Justice Building

813 Sixth Street, Third Floor

Sacramento, California 95814
KWUA requests that each of the above-named individuals be placed on the official Commission service
list in order to assure timely responses and communications.
1. Background Inf(.)rmaﬁon Regarding KWUA

KWUA is a nonprofit corporation comprised of approximately 20 public agencies, most of which
are irrigation districts, and many individuals and businesses located in and around the Klamath River
Basin. KWUA Members' receive water for irrigation through facilities constructed or improved by the
United States Bureau of Reclamation (“Bureau”) as part of the Klamath Irrigation Project. Many of the
Klamath Irrigation Project facilities are operated by KWUA Members in cooperation with the threall.
Over 200,000 acres of farmland are irrigated by Klamath Irrigation Project facilities in both Southern
Oregon and Northern California. The Klamath Irrigation Project was first authorized by the Secretary of
the Interior in 1905, and therefore predates all of the hydroelectric facilities that are the subject of this
proceeding.
IV.  KWUA's Interest in this Proceeding
At issue in this proceeding is PacifiCorp’s application for a new license for the Klamath

Hydroelectric Project, Commission Project No. 2082, PacifiCorp currently operates the Klamath
Hydroelectric Proj ect pursuant to a 50-year Commission license that expires on March 1, 2006. As a

condition on its current license, the Commission required PacifiCorp to enter into a contract

(“Contract™) with the Bureau that governs certain operational, water and power issues. The Contract

' For purposes of this Motion to Intervene, the “KWUA Members” includes entities who are contractors in the
Klamath Irrigation Project and the individuals and entities to whom such entities provide irrigation or drainage
service.
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expires on April 16, 2006. Pursuant to the Contract, the Bureau and KWUA Members purchase
electrical power from PacifiCorp at a specified rate.

The Commission imposed this condition in the current license in response to a mandatory
condition submitted by the Department of Interior under § 4(e) of the Federal Power Act. The
Department of Interior submitted this condition to compensate to the Bureau and the KWUA Members
for certain benefits conferred upon PacifiCorp’s hydroelectric project by the existence and operation of
the Klamath h‘rigation Project, including but not limited to water storage capacity benefits and increases
in water quantity. |

The Department of Interior submitted the power rate condiﬁon also in recognition of the fact that
PacifiCorp’s hydroelectric project essentially precludes the Bureau from developing its own
hydroelectric resources on the Klamath River for the benefit of the KWUA Members. The Department
of Interior has thoroughly documented for the Commission how agricultural activities within the
Klamath Iirigation Project are dependent upon the extensive use of irngation and drainage pumping.
These pumps consume relatively large amounts of electrical power. At ‘;he time PacifiCorp applied for
the original license for Project 2082, the Bureau was actively studying the construction of hydroelectric
facilities pursuént to its authority under Reclamation law. The Department of Interior ultimately
conceded that Paci.ﬁCorp‘ may construct additional hydroelectric facilities on the Klamath River in lieu
of power development by the Bureau, but only on the condition that PacifiCorp make power available to
the Bureau and KWUA Members for so long as PacifiCorp is a licensee of hydroelectric projects on the
Klamath River.

For the forgoing reasons, KWUA has a direct and substantial interest in ensuring that its

Members continue to have access to an adequate supply of low-cost electrical power.
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KWUA also has a direct and substantial interest in ensuring that its Members™ access to adequate
water supplies to meet their irrigation and domestic needs is not hampered by the future operation of the
Klamath Hydroelectric Project. Many KWUA Members hold vested rights to appropriate and use water
of the Klamath River for iirigation and domestic pumoses. The environmental and operational aspects
of PacifiCorp’s license application could directly or indirectly affect water use throughout the Klamath
River Basin.

V. KWUA’s Position in the Proceeding

KWUA’s position is that the Commission should reject the license application submitted by
PacifiCorp for Project No. 2082 unless the Commission once again requires, as a condition of the new
license, that PacifiCorp renew its Contract with the Bureau with identical, or substantially similar,
terms. Alternatively, the Commission should reserve a quantity of power generated at the Klamath
Hydroelectric Project that is sufficient to meet the irrigation and domestic requirements of KWUA’s
Members. KWUA opposes any conditions imposed by the Commission on the new license that would
interfere with vested water rights held by KWUA Members or by the United States on behalf of the
Klamath Irrigation Project.

Additionally, it is KWUA’s position that if any temporary license is issued for Project No. 2082
pursuant to Section 15(a)(1) of the Federal Power Actand 18 C.F.R. § 16.18, such temporary license
should continue to be conditioned upon the renewal of the Contract for the term of the temporary
license.

VI.  KWUA’s Motion Should Be Granted

The interests of KWUA and its Members, as set forth above, are directly affected by the outcome

of this proceeding and cannot be adequately represented by any other party hereto. As such,

imtervention in the proceeding by KWUA is appropriate under 18 C.F.R. §§ 385.214(b)(2)(11)(A)(B) and
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(C). Alternatively, KWUA’s participation in this proceeding 1s in the public interest and, therefore,

KWUA’s intervention is appropriate under 18 C.F.R. § 385.214(b)(2)(i11).

WHEREFORE, KWUA respectfully requests that the Commission grant KWUA’s Motion to

Intervene in the above captioned proceeding that that it be made a party hereto, with full nghts. KWUA

reserves the right {o raise any additional issues affecting its interests that may come to light through the

course of this proceeding.
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Respectfully submitted,

(_

Richard G. Lorenz

J. Laurence Cable

Cable Huston Benedict Haagensen & Lloyd, LLP
1001 SW Fifth Avenue, Suite 2000

Portland, Oregon 97204

Tel: (503)224-3092

Fax: (503)224-3176

Email: rlorenz@chbh.com

Email: lcable@chbh.com

Attorneys for KWUA



CERTIFICATE OF SERVICE

Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, I hereby
certify that I have this day served a copy of the foregoing document on all persons designated via

U.S. First Class Mail on the official service list compiled by the Secretary m these proceedings.

DATED Tuesday, October 12, 2004.

Richard G. Lorenz

J. Laurence Cable

Cable Huston Benedict Haagensen & Lloyd, LLP
1001 SW Fifth Avenue, Suite 2000

Portland, Oregon 97204

Tel: (503) 224-3092

Fax: (503)224-3176

Email: rlorenz@chbh.com

Email: lcable@chbh.com

pwiwwé Joor o
@,

Attorneys for KWUA
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

PACIFICORP
KLAMATH HYDROELECTRIC PROJECT

Docket No. P-2082-027

S N N N’ S

MOTION TO INTERVENE IN OPPOSITION
OF THE KLAMATH OFF-PROJECT WATER USERS, INC.

Pursuant to the Commission’s Notice of Filing dated August 16, 2004, and
in accordance with Rules 211 and 214 of the Federal Energy Regulatory Commission’s
(“FERC”) Rules of Practice and Procedure, 18 C.F.R. §§ 385.211 and .214, the Klamath
Off-Project Water Users, Inc. (“Klamath Off-Project Water Users”) respectfully submits
this motion to intervene in opposition and protest. In support of this request, Klamath
Off-Project Water Users states as follows:

1. The exact name and address of Klamath Off-Project Water
Users is:

Edward Bartell

Klamath Off-Project Water Users, Inc.
30474 Sprague River Road

Sprague River, OR 97639

The following individuals should be placed on the service list in this
proceeding:

Melinda J. Davison

Matthew W. Perkins

Davison Van Cleve, P.C.

1000 S.W. Broadway, Suite 2460
Portland, Oregon 97205

PAGE 1 — MOTION TO INTERVENE IN OPPOSITION AND PROTEST OF
KLAMATH OFF-PROJECT WATER USERS

Davison Van Cleve, P.C.
1000 SW Broadway, Suite 2460
Portiand, OR 87205
Telephone {503) 241-7242



2. Klamath Off-Project Water Users 1s a nonprofit association of
individuals and businesses in and around the Klamath River Basin. PacifiCorp (or the
“Company”) provides electric service to Klamath Off-Project Water Users” members in
accordance with an April 30, 1956 agreement (the “Agreement”) between the Klamath
Water Users Protective Association and The California Oregon Power Company
(“Copco”). The Agreement took effect on May 1, 1956, and bears no expiration date.
Klamath Off-Project Water Users” members are distinct from other PacifiCorp customers
in the Klamath River Basin in that they are not located on “Project Land” as defined in
the “Upper Klamath River Basin Irrigation and Agricultural Drainage Pumping Service
Tariff (For Users Not on Project Land)” (the “Off-Project Tariff”). The Off-Project
Tariff implements the Agreement and provides the spe‘ciﬁc terms under which Klamath
Off-Project Water Users’ members take electric service from the Company. The Off-
Project Tariff, like the Agreement, took effect on May 1, 1956, and bears no expiration
date.

3. On February 25, 2004, PacifiCorp filed an application (the
“Application”) for a new license for the Klamath Hydroelectric Project (the “Project”).
Although the rate provided in the Agreement and the Off-Project Tariff bear no
expiration date, it is uncertain whether PacifiCorp’s Application will have some impact
on that rate. Under these circumstances, Klamath Off-Project Water Users’ members
have vital and unique interests in this proceeding, and no other party adequately
represents those interests. It is in the public interest to allow Klamath Off-Project Water

Users to intervene in this proceeding with full rights to participate as a party.
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4. Klamath Off-Project Water Users’ participation in this proceeding
will assist the Commission in its consideration of the Application. Furthermore, Klamath
Off-Project Water Users’ intervention in this proceeding will not unreasonably broaden
the 1ssues, burden the record, or délay this proceeding.

PROTEST

1. The impact of PacifiCorp’s February 25, 2004 Applicatioﬁ on
PacifiCorp’s tariff rate for Klamath Off-Project Water Users 1s uncertain. Klamath Off-
Project Water Users is filing a general protest at this time in order to comply with the
deadline established in the Commission’s August 16, 2004 Notice. Klamath Off-Project
Water Users’ specific protest will be detailed at a later date, when the issues have evolved
further.

2. Klamath Off-Project Water Users’ members currently receive
power from PacifiCorp in accordance with the Agreement and the Off-Project Tariff that
implements the Agreement. The rate for the Off-Project Users is provided “[1]n
consideration for an increased flow of water caused by the development of lands for
agricultural purposes within the Upper Klamath River Basin . . ..” Agreement at 1.
PacifiCorp has received the benefit cited under the Agreement since the Off-Project
Tariff rate took effect and will continue to receive that benefit in the future. Neither the
Agreement nor the Off-Project Tariff bear expiration dates. Hence, the rate should

remain in effect under the new license.
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WHEREFORE, Klamath Off-Project Water Users respectfully requests
that the Commission: 1) grant leave to intervene in the above-entitled proceeding in
accordance with 18 C.F.R. § 385.214; 2) add the above-listed individuals to the service
list; 3) grant Klamath Off-Project Water Users party status with full rights to have notice
to and rights of participation in any hearings held in connection with this proceeding; and
4) condition the issuance of a new license on PacifiCorp reaffirming the established rate
for the members of the Klamath Off-Project Water Users, Inc.

DATED this 15th day of October, 2004.

Respectfully submitted,

/s/ Melinda J. Davison
Melinda J. Davison

Matthew W. Perkins

DAVISON VAN CLEVE, P.C.
1000 SW Broadway, Ste. 2460
Portland, OR 97205

(503) 241-7242

(503) 241-8160 (facsimile)
mail@dvclaw.com

Of Attorneys for Klamath Off-Project
Water Users, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served the foregoing Motion to
Intervene in Opposition and Protest of Klamath Off-Project Water Users upon each of the
parties on the service list compiled by the Secretary in this proceeding by causing the

same to be mailed, postage-prepaid, through the U.S. Mail.

Dated at Portland, Oregon, this 15th day of October, 2004.

/s/ Melinda J. Davison
Melinda J. Davison
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REQUEST NO. 2: Please provide all data, analyses, reports, studies or correspondence
commissioned by or in the possession of KWUA regarding the alleged contribution of water by
on or off-Project water users to Klamath River surface water flows, and/or to PacifiCorp’s
hydroelectric facilities on the Klamath River. Please include all drafts as well as final versions
of the above-requested documents.

KWUA RESPONSE: KWUA objects to this data request on the grounds that it seeks
material that does not bear upon, nor reasonably could lead to matters that bear upon, any issue
in this proceeding. This proceeding involves a rate case filed by PacifiCorp, not a water
adjudication hearing instituted by KWUA. Furthermore, a Briefing Schedule has been
established in UE 171, and KWUA will provide its legal position in accordance with the Briefing
Schedule. KWUA objects to any data requests that is not reasonably related to its legal position
or that requires KWUA to respond prior to stating its legal position. This request is not
commensurate with the needs of this case. This request is unreasonably cumulative, duplicative
and overly broad. KWUA also objects to this request to the extent that it seeks materials
protected by attorney/client privilege or materials that KWUA is otherwise obligated or entitled
to keep confidential. KWUA objects to this request to the extent that its seeks public documents
available from the United States Bureau of Reclamation, or documents that are in the possession
of the applicant bearing the burden of proof in this proceeding: PacifiCorp.

Subject to, as limited by, and without waiving the foregoing objections, KWUA has no data,
analyses, reports, studies or correspondence commissioned by KWUA regarding the alleged
contribution of water by on or off-Project water users to Klamath River surface water flows,
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BEFORE THE
- PUBLIC UTILITY COMMISSION OF OREGON
DOCKET NO. UE 171

KOPWU’S RESPONSE TO WATERWATCH’S DATA REQUEST NO. 2

Data Request No. 2:

Please provide any draft or final data, analyses, reports, studies or correspondence
commissioned by or in the possession of KOPWU regarding the alleged contribution of water by
on- or off-Project water users to Klamath River surface water flows, and/or to PacifiCorp’s
hydroelectric facilities on the Klamath River.

Response to Data Request No. 2:

KOPWU objects to this request on the basis that it is overly broad, unduly
burdensome, and vague. KOPWU objects to this request to the extent that it calls for
information that is not relevant to tlie issues in this proceeding or reasonably calculated to lead to
the discovery of admissible evidence. KOPWU objects to this request to the extent that it calls
for information that is subject to the attorney-client and/or work product privileges.
Notwithstanding these objections, KOPWU responds as follows.

Please see the following document and sources of information:

e UKL TMDL Drainage document and attachment, which is publicly available at
http://www.deq.state.or.us/

o Streamflow data for the Klamath River Basin, which is publicly available at
http://or.water.usgs.gov/, http://www.wrd.state.or.us/,
http://nwis.waterdata.usgs.gov/or/nwis/dvstat, and http://www.usbr.cov/mp/kbao




PACIFIC POWER & LIGHT COMPANY OREGON
PARTIAL REQUIREMENTS SERVICE SCHEDULE 5
1,000 KW OR LESS Page 1

Available
In all territory served by Company in Oregon.

Applicable
To qualifying facilities with a generating design capacity of 1000 kW or less.

Monthly Billing
The Monthly Billing to the qualifying facility shall be the sum of the Basic Charge specified hereunder
and the monthly billing for takings from Company, in accordance with the applicable schedule or
schedules for the type of service received. All Monthly Billings shall be adjusted in accordance with
Schedule 91.

Basic Charge
$5.00 per month

Generation Credit (On-Peak)
Company, in accordance with the terms of a contract between the qualifying facility and Company, shall
pay, for all separately metered kilowatt-hours of qualifying facility on-peak generation, 4.82 cents per
kilowatt-hour. Peak hours are defined as 6:00 a.m. to 10:00 p.m., Monday through Saturday.

Generation Credit (Off-Peak)
Company, in accordance with the terms of a contract between the qualifying facility and Company, shall
pay, for all separately metered kilowatt-hours of qualifying facility off-peak generation, 3.42 cents per
kilowatt-hour. Off-peak hours are defined as 10:00 p.m. to 6:00 a.m., Monday through Saturday and all
day Sunday.

Paralle! Operation
Interconnection of a qualifying facility with Company's system will be permitted only under the terms of a
contract between the qualifying facility and Company. Such contract shall include but not be limited to
the following:

(1) The qualifying facility shall indemnify and hold harmless the Company from any and 4l liability
arising from the operation and interconnection of qualifying facility.

(2) Qualifying facility shall provide a lockable disconnect switch to isolate qualifying facility's
generation from Company's system. Such switch shall be accessible to Company and
Company shall have the right to fock such disconnect switch open whenever necessary to
maintain safe electrical operating conditions, or whenever the qualifying facility adversely affects
Company's system.

(continued)
Issued: September 18, 2001 P.U.C. OR No. 35
Effective: With service rendered on and after First Revision of Sheet No. 5-1
October 10, 2001 Canceling Original Sheet No. 5-1
Issued By

D. Douglas Larson, Vice President, Regulation
TF1 5-1.£ Advice No. 01-022



PACIFIC POWER & LIGHT COMPANY OREGON
PARTIAL REQUIREMENTS SERVICE SCHEDULE 5
1,000 KW OR LESS Page 2

Parallel Operation (continued)
3) Qualifying facility shall provide an additional meter base adjacent to the delivery meter to
measure the qualifying facility's total generation independently from the qualifying facility's load.
For three-phase generation the qualifying facility will also provide a meter base for a kvar meter.

(3) Except for the metering, qualifying facility shall own and maintain all facilities on the qualifying
facility's side of a single point of delivery as specified by Company. Qualifying facility's system,
including interconnecting equipment, shall meet the requirements of and be inspected and
approved by state electrical inspector and any other public authority having jurisdiction before
any connection is made to Company.

Unmetered Generation
If the qualifying facility does not desire to make sales to Company, then the requirement for separate
metering of the generation shall be waived. Such generation may reduce the net delivery and billing to
the qualifying facility by Company. The delivery meter will be of a type that will not reverse registration
and the qualifying facility will not be compensated for unmetered incidental flows to Company.

Definitions

Qualifying Facility means either a cogeneration facility or small power production facility as defined

hereunder:

(a) Cogeneration Facility means a facility which produces electric energy and steam or other
forms of useful energy (such as heat) which are used for industrial, commercial, heating, or
cooling purposes through the sequential use of energy.

{b) Small Power Production Facility means a facility which produces electric energy using as a

primary energy source biomass, waste, renewable resources, or any combination thereof.

Rules and Regulations
Service herasunder is subject to the General Rules and Regulations contained in the Company's regularly
filed and published tariff and {o those prescribed by regulatory authorities.

Issued: September 10, 2001 P.U.C. OR No. 35
Effective: With service renderect on and after Original Sheet No. 5-2
September 10, 2001

Issued By
D. Douglas Larson, Vice President, Regulation
TF1 8-2.E Advice No. 01-020



PACIFIC POWER & LIGHT COMPANY OREGON

COST-BASED SCHEDULE 200
SUPPLY SERVICE ‘ Page 1
00 S

Available

In all territory served by the Company in the State of Oregon.

Applicable

To Residential Consumers and Nonresidential Consumers who have élected to take this service or
who have elected to take service under Schedules 212 or 213. This service may be taken only in
conjunction with the applicable Delivery Service Schedule. Also applicable to Nonresidential
Consumers who, based on the announcement date defined in OAR 860-038-270, do not elect to
receive standard offer service under Schedule 220 or direct access service under the applicable tariff.
In addition, applicable to some Large Nonresidential Consumers on Schedule 400 whose special
contracts require prices under the Company's previously applicable Schedule 48T. For Consumers
on Schedule 400 who were served on previously applicable Schedule 48T prices under their special
contract, this service, in conjunction with Delivery Service Schedule 48, supersedes previous
Schedule 48T.

Nonresidential Consumers who had chosen either service under Schedule 220 or who chose to
receive direct access service under the applicable tariff may qualify to return to service under this
Schedule after meeting the Retuming Service Requirements and making a Returning Service
Payment as specified in this Schedule.

Energy Charge
The Monthly Billing shall be the Energy Charge. For Schedule 41, Winter is defined as service
rendered from December 1 through March 31; Summer is defined as service rendered April 1 through
November 30.

Delivery Service Schedule No. , Delivery Voltage
Secondary Primary Transmission
4 Per kWh 0 - 500 kWh 2.512¢
501-1000 kWh 3.028¢
> 1000 kWh 3.796¢
23 First 3,000 kWh, per kWh 4.069¢ 4.325¢
All additional kWh, per kWh 2.935¢ 3.121¢
28 First 20,000 kWh, per kWh 3.408¢ 3.292¢
All additional kwh, per kWh 3.309¢ 3.196¢
30 First 20,000 kWh, per kWh 3.353¢ 3.233¢
All additional kWh, per kWh 3.334¢ 3.215¢
41 Winter, first 100 kWh/kW, per kWh 4.935¢ 4.705¢
Winter, all additional kWh, per kWh 3.269¢ 3.117¢
(continued)
Issued: August 20, 2003 P.U.C. OR No. 35
Effective: With service rendered on and after Sixth Revision of Sheet No. 200-1
January 1, 2004 Canceling Fifth Revision of Sheet No. 200-1
Issued By

D. Douglas Larson, Vice President, Regulation
TF1200-1.E Advice No. 03-013



PACIFIC POWER & LIGHT COMPANY OREGON
COST-BASED SCHEDULE 200
SUPPLY SERVICE , Page 2

m

Energy Charge (continued)

Delivery Service Schedule No.

41 Summer, all kWh, per kWh 3.269¢ 3.117¢
48 Per kWh 3.139¢ 2.869¢ 2.685¢
52 For dusk to dawn operation, per kWh 2.187¢
For dusk to midnight operation, per kWh 2.187¢
53 a) Utility operates and maintains system,
per kWh 0.935¢
b} Consumer operates and maintains system,
per kWh 0.935¢
54 Per kWh 1.608¢
15 Type of Luminaire Nominal Rating Monthly kWh RatePer Luminaire
Mercury Vapor 7,000 76 $1.65
Mercury Vapor 21,000 172 $3.74
Mercury Vapor 55,000 412 $8.96
High Pressure Sodium 5,800 31 $0.68
High Pressure Sodium 22,000 85 $1.85
High Pressure Sodium 50,000 176 $3.83

50 A. Company-owned Overhead System
Street lights supported on distribution type wood poles: Mercury Vapor Lamps.

Nominal Lumen Rating 7.000 21,000 55,000
Horizontal, per lamp $1.37 $3.11 $7.45
Vertical, per lamp $1.37 $3.11

Street lights supported on distribution type metal poles: Mercury Vapor Lamps.

Nominal Lumen Rating 7,000 21,000 55,000
On 26-foot poles, horizontal, per lamp $1.37
On 28-foot poles, vertical, per lamp $1.37
On 30-foot poles, harizontal , per lamp $3.11
On 30-foot poles, vertical, per lamp $3.11
On 33-foot poles, horizontal , per lamp $7.45
(continued)
Issued: August 28, 2003 P.U.C. OR No. 35
Effective: With service rendered on and after Second Revision of Sheet No. 200-2
September 1, 2003 Canceling First Revision of Sheet No. 200-2
Issued By

D. Douglas Larson, Vice Prasident, Regulation
TF1200-2.E Case No. UE-147



PACIFIC POWER & LIGHT COMPANY
COST-BASED
SUPPLY SERVICE

OREGON

SCHEDULE 200
Page 3
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Energy Charge (continued)

Delivery Service Scheduls No.

B. Company-owned Underground System

21.000 55,000

Nominal Lumen Rating 7,000
On 28-foot poles, horizontal, per lamp $1.37
On 26-foot poles, vertical, per lamp $1.37
On 30-foot poles, horizontal ,per lamp
On 30-foot poles, vertical, per lamp
On 33-foot poles, horizontal , per lamp

51 Nominal Rating Monthly KWh
5,800 31
9,500 44
22,000 85
50,000 176

Returning Service Requirements

$3.11
33.11

$7.45

Rate Per Luminaire
$0.89
$1.25
$2.43
$5.02

For Nonresidential Consumers who have chosen service under Schedule 220, Standard Offer Supply
Service or who have chosen Direct Access Delivery Service under the applicable tariff. A customer
shall meet the Retuming Service Requirements of this Schedule by making a request to the Company
to receive service under this Schedule and agreeing to pay to the Company a Returning Service
Payment that compensates for the increased cost of serving such returning customers due to an
increase in market price as compared to the market price used in determining the Customer’s
applicable transition credit as specified under Schedule 294. Upon return to this Schedule, PacifiCorp
will cease applying Schedule 294 to the returning customer receiving service under this Schedule and
shall remove the customer's Schedule 294 credit from the transition adjustrment balancing account.

Returning Service Payment, expressed in dollars, shall be the result of multiplying the expected
remaining monthly usage times the difference between the forward market price at the time of the
Customer’s request to return to Schedule 200 and the forward market price used for determining the
Schedule 294 Transition Adjustment, times 110 percent.

The Payment shall be based on the Customer’s expected monthly usage and the Company's current
forward energy market prices. The Customer's expected remaining usage shall be based on a pro
rata share of the current month's usage and Customer’s historical data for each remaining month of
the period over which the Transition Adjustment was calculated. Customer's usage will be allocated

{continued)

lssued:

Effective:

TF1 200-3.E

P.U.C. OR No. 35
Third Revision of Sheet No. 200-3
Canceling Second Revision of Shest No. 200-3

August 28, 2003
With service rendered on and after
September 1, 2003

Issued By
D. Douglas Larson, Vice President, Regulation

Case No. UE-147



PACIFIC POWER & LIGHT COMPANY OREGON

COST-BASED SCHEDULE 200
SUPPLY SERVICE Page 4

Energy Charge (continued)

into peak and off-peak periods by month using a predetermined peak/off-peak ratio for Customer's
applicable Delivery Service Schedule.

The payment will be calculated by multiplying the monthly allocated peak- and off-peak usage by the
difference between the forward market price at the time of the request and the forward market price used
for the Schedule 294 Adjustment. The Returning Service Payment will only apply if the result of this
calculation results in a positive number,

For the Consumer who chooses direct access service or Schedule 220, the Consumer will pay the
Returning Service Payment to return to service under this schedule.

Upon receiving the calculated amount of the Returning Service Payment from the Company, Custemer
shall have unti the close of business on that day to execute the agreement to pay the Returning Service

Payment. :
Issued: August 16, 2002 P.U.C. OR No. 35
Effective: With service rendered on and after First Revision of Sheet No. 200-4
January 1, 2003 Canceling Criginal Sheet No. 200-4

Issued By
D. Douglas Larson, Vice President, Regulation
TF1 200-4.E Advice No. 02-024



PACIFIC POWER & LIGHT COMPANY OREGON
AGRICULTURAL PUMPING SERVICE SCHEDULE 41
DELIVERY SERVICE Page |

Available
In all territory served by the Company in the State of Oregon.

Applicable ' .

To Consumers desiring service for irrigation and soil drainage pumping instaliations only and whose
loads have not registered 1,000 kW or more, more than once in the preceding 18-month period and
who are not otherwise subject to service on Schedule 47 or 48. Service furnished under this
Schedule will be metered and billed separately at each point of delivery.

Monthly Billing
Except for November, the monthly billing shall be the sum of the Distribution Energy Charge,
Transmission & Ancillary Services Charge, Reactive Power Charge plus applicable adjustments as
specified in Schedule 90. For November, the billing shall be the sum of the Distribution Energy
Charge, Transmission & Ancillary Services Charge, Basic Charge, Load Size Charge, Reactive
Power Charge plus applicable adjustments as specified in Schedule 90.

Distribution Charge Delivery Voltage
Secondary Primary
Basic Charge ,
Load Size < 50 kW, or Single Phase Any Size No Charge No Charge
Three Phase Load Size 51 - 300 kW, per month $ 300.00 $ 200.00
Three Phase Load Size > 300 kW, per month $1200.00 $ 700.00

Load Size Charge

Single Phase Any Size, per kW Load Size $ 15.00 $ 10.00
Three Phase < 50 kW, per kW Load Size $ 15.00 $ 10.00
Three Phase 51 - 300 kW, per kW Load Size $ 9.00 $ 5.00
Three Phase > 300 kW, per kW Load Size $ 600 $ 4.00
Single Phase, Minimum Charge, per month $ 50.00 $ 30.00
Three Phase, Minimum Charge, per month $ 90.00 $ 50.00
Distribution Energy Charge, per kWh 3.579¢ 0.656¢
Reactive Power Charge, per kVar 65.00¢ 60.00¢
Transmission & Ancillary Services Charge
Per kWh 0.443¢ 0.424¢
kW Load Size

For determination of the Basic Charge and the Load Size Charge, the kW load size shall be the
average of the two greatest non-zero monthly demands established during the 12-month period,
which includes and ends with the current billing month.

Monthly kW is the measured kW shown by or computed from the readings of the Company's meter,
or by appropriate test, for the 15-minute period of the Consumer's greatest takings during the billing
month; provided, however, that for motors 10 hp or less, the Monthly kW may, subject to confirmation
by test, be determined from the nameplate hp rating and the following table:

(continued)
Issued: July 21, 2004 P.U.C. OR No. 35
Effective: With service rendered on and after Fourth Revision of Sheet No. 41-1
August 23, 2004 Canceling Third Revision of Sheet No. 41-1
Issued By

D. Douglas Larson, Vice President, Regulation
TF1411E Advice No. 04-009



PACIFIC POWER & LIGHT COMPANY OREGON
AGRICULTURAL PUMPING SERVICE SCHEDULE 41
DELIVERY SERVICE Page 2

kW Load Size (continued)

If Motor Size Is: Monthly kW is:
2 hporiess 2 kW
Over 2 through 3 hp 3 kW
Over 3 through 5 hp 5 kw
Qver 5 through 7.5 hp 7 kW
Over 7.5 through 10 hp 9 kW

In no case shall the Monthly kW be less than the average KW determined as:

Average kW = kWh for billing month
hours in billing month

Reactive Power Charge
The maximum 15-minute reactive takings for the billing month in kilovolt-amperes in excess of 40% of
the Monthly kW.

Metering Adjustment

For a Consumer receiving service at secondary delivery voltage where metering is at primary delivery
shall have all billing quantities multiplied by an adjustment factor of 0.9583.

For a Consumer receiving service at primary delivery voltage where metering is at secondary delivery
voltage shall have all billing quantities multiplied by an adjustment factor of 1.0435.

Supply Service Options

A Small Nonresidential Consumer taking Delivery Service under this schedule shall specify a Supply
Service Schedule 200, Schedule 210, Schedule 211, Schedule 212, Schedule 213, or Schedule 220,
as appropriate and in accordance with the Applicable section of the specified rate schedule. A Large
Nonresidential Consumer taking Delivery Service under this Schedule shall select Supply Service
Schedule 200 or Schedule 220, as appropriate and in accordance with the Applicable section of the
specified rate schedule. If Consumer elects to receive Supply Service from an ESS, Delivery Service
shall be provided under Schedule 741, Direct Access Delivery Service.

Special Conditions
1) For new or terminating service, the Basic Charge and the Load Size Charge shall be
prorated based upon the length of time the account is active during the 12-month period
December through November; provided, however, that proration of the Basic Charge and the
Load Size Charge will be available on termination only if a full Basic Charge and Load Size
Charge was paid for the delivery point for the preceding year.

{continued)
Issued: October 1, 2004 P.U.C. OR No. 35
Effective: With service rendered on and after Second Revision of Sheet No. 41-2
November 1, 2004 Canceling First Revision of Sheet No. 41-2
Issued By

D. Douglas Larson, Vice President, Regulation
TF1 41-2.E Case No. 04-16



PACIFIC POWER & LIGHT COMPANY OREGON
AGRICULTURAL PUMPING SERVICE SCHEDULE 41
DELIVERY SERVICE Page 3

Special Conditions (continued)
2) For new service or for reestablishment of service, the Company will require a written contract.

3) in the absence of a Consumer or Appiicant willing to contract for service, the Company may
remove its facilities. . :

4) Energy use may be carried forward and be billed in a subsequent billing month; provided,
however, that energy will not be carried forward and be charged for at a higher rate than was
applicable for the billing months during which the energy was used.

Term of Contract
Not less than three years.

Rules.and Regulations
Service under this Schedule is subject to the General Rules and Regulations contained in the tariff of

which this Schedule is a part and to those prescribed by regulatory authorities.

Issued: September 10, 2001 P.U.C. OR No. 35
Effective: With service rendered on and after Original Sheet No. 41-3
September 10, 2001
Issued By

D. Douglas Larson, Vice President, Regulation
TF1 41-3.E Advice No. 01-020
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
PacifiCorp Docket No. P-2082-027
Klamath Hydroelectric Project
KLAMATH WATER USERS
ASSOCIATION MOTION TO STRIKE
ANSWER OF PACIFICORP TO
COMMENTS, PROTESTS AND
MOTIONS TO INTERVENE

N N N N

MOTION TO STRIKE

The Klamath Water Users Association (“KWUA”) hereby respectfully requests that the
Federal Energy Regulatory Commission (“Commissioﬁf’) strike the Answer of PaciﬁColrp to
Comments, Protests and Motions to Intervene filed with the Commission in the above-captioned
docket on November 19, 2004 (“Answer”).

There are numerous grounds for striking the Answer. F irvst, the Answer is irrelevant
because PacifiCorp has not objected to the intervention of any party. Second, the Answer is
beyond the scope of Rule 213 ‘b.ecause it purports to address substantive legal issues wholly
unrelated to any party’s right to intervene. Third, the Commission’s procedural rules do not
permit an answer to a protest. Fourth, even if the subject matter of the Answer were relevant and
within the scope of Rule 213, the Answer misrepresents the purpose and nature of KWUA’s
Motion to Intervene. Fifth, the decisions cited by PacifiCorp actually support an allocation of
power [rom Project 2082 for the benefit of the Klamath Irrigation Project in light of the
Congressional approval of the Klamath River Basin Compact. Finally, the Answer misconstrues

the Commission’s authority to condition any new license issued to PacifiCorp,

Page 1 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP



Page

ST T T o B AR AT bl S A VUL WD e AW e VAW AT A I e T o aNvuU L T L

L. Background

On October 12, 2004, KWUA filed a Motion to Intervene in this proceeding. As required
by Rule 214 of the Commission’s Rules of Practice and Procedure, KWUA presented the
Commission with a concise statement of KWUA’s interest in the Project and KWUA’s position
with respect to PacifiCorp’s license application.! Without repeating the Motion to Intervene,
KWUA’s interest involves a contract between PacifiCorp and the Bureau of Reclamation
("Bureau”)” that provides low-cost power for the benefit of the Klamath Irrigation Project
(“Contract”™).” KWUA explained that its position in this proceeding is that the Contract should
be extended for so long as PacifiCorp is the licensee of the Klamath Hydroelectric Project.

The Contract was required by the Commission as a condition on PacifiCorp’s original
license for Project 2082. KWUA’s NEPA scoping comments include a short account of the
historical origins of the Contract. In summary, the Bureau is broadly authorized by federal law
to develop both water and power resources on behalf of its irrigation projects.” The Bureau has
already made it clear that the Klamath Iirigation Project depends on low-cost power.® Thus, the
Bureau was actively contemplating developing power resources when PacifiCorp applied for a

license for Project 2082.” Knowing that it would not be possible for both it and PacifiCorp to

' For reference, a copy of KWUA’s Motion to Intervene is attached hereto as Exhibit A.

* As used in this Motion to Strike, the term “Bureau” is used to describe both the Bureau of Reclamation and the
Department of Interior to the extent that it is acting on behalf of the Bureau.

* A copy of the Contract is attached hereto as Exhibit B.

* For the convenience of the Commission, a copy of these comments is attached hereto as Exhibit C.

' See generally Uncompahgre Valley Water Users Association v. Federal Energy Regulatory Commuission, 785 F.24
269. 274 (10" Cir. 1986) (" The legislative history of the [Reclamation] Act . .. demonstrates that Congress
mntended 1o confer upon the Secretary such authority in those situations where the development of power is
necessary and feasible for the pumping of water for urigation in the implementation of the reclamation projects.”)
(Internal cuations omjtted. ).

" The Bureau informed the Commission that “this economy Is largely dependent upon low cost power for pumping.
Without fow cost power, many thousands of acres in the project would be forced out of production.” Protest of the
Unired States 1o the Application For License of the California-Oregon Power Company, Project No. 180, June 1,
1951 p 4

" At the time PacifiCorp applied for the original license for the JC Boyle facilities, the Burean was actively studying
development of its own hydroelectric power on the Klamath River. Here, the benefit to KWUA members would have

2 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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operate hydroelectric tacilities on the Klamath River, the Bureau filed a protest against
PacifiCorp’s license application (“Protest™).”

As a compromise urged by the Commission, the Bureau agreed to withdraw its Protest
and allow PacifiCorp to proceed with its Project, but only if PacifiCorp agreed in return to
supply the Klamath Irrigation Project with power at a price similar to what would have been
offered by the Bureau. The Commission memorialized this agreement as a condition of the
original license.” From this context it is clear that PacifiCorp, the Bureau and the Commission
all intended for the Contract to continue so long as Project 2082 physically impedes the Bureau
from exercising its legal authority to develop power resources for the benefit for the Klamath
Irrigation Project.

1. PacifiCorp’s Answer is Irrelevant Given PacifiCorp’s Decision not to Object to any
Party Timely Moving for Intervention.

In the Answer, PacifiCorp states that it “does not object to the intervention of any party
timely moving for intervention in this proceeding.” Answer, p. 2. PacifiCorp apparently
concedes, as it must, that KWUA has satisfied each of the criteria relevant to intervention in this
proceeding. By PacifiCorp’s own admission, therefore, the extensive legal arguments contained
i PacifiCorp’s so-called “Answer” are entirely irrelevant as to whether or not KWUA, or any
other party, should be permitted to intervene. Thus, the arguments raised in PacifiCorp’s
Answer are untimely and unfairly prejudicial against K WUA and should be stricken from the

record in this proceeding,

included a permanent supply of electricity at or helow the cost of production. See Reply Brief of the Secretary of the Interior,
October 17, 1952, p. 10 ("If power were developed by the Interior Department, it would be available for pumping, for
financial aid to irrigation, and for sales to customers having preference rights under the reclamation laws.").

YA copy of the Protest is attached hereto as Exhibit D.

Y A copy of the original licensing order is attached hereto as Exhibit E.

Page 3 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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HE PacifiCorp’s Answer Exceeds the Scope Permitted by Rule 213 by Engaging Solely in
Legal Argument.

The contents of the Answer are governed by Rule 213(¢).'® This rule provides that an
answer must contain a clear and concise staterhent of disputed factu‘al allegations and any law
upon which the answer relies. This rule contemplates that an answer will address issues raised in
the document being answered, but does not give the answering party carte blanche to brief its
position on any topic it wishes to address. Instead of addressing the facts or law underlying
KWUA’s right to intervene, however, PacifiCorp improperly seeks to use its Answer to address
certain “substantive issues.” This is particularly egregious in light of the fact that no responsive
filing may be made to an Answer without leave of the Commission.'! In short, PacifiCorp’s
Answer seeks to take a bite at the substantive apple without allowing any other party the
opportunity to respond in kind.

IV, Rule 213 Does Not Permit PacifiCorp to Answer a Protest.

PacifiCorp clearly states fhat the Answer 1s intended to address motions to intervene,
COMnmns mo o Lol8 ahive e ereenns g pceaaral rales forbid PacifiCorp from
answering protests.'” Because KWUA has stated that the license should not be granted absent
certam conditions, KWUA’s Motion to Intervene is in the nature of a protest. Other parties have
directly filed prolests—at least one concerning the continuation of a power contract."” To the

extent that PacifiCorp purports to “answer” protests, PacifiCorp’s Answer should be stricken.

Y18 CFR§ 385.213(c).

" See 18 CFR § 385.213(2)(2) (“An answer may not be made to a protest, an answer, a motion for oral argument, or
a request for rehearing, unless otherwise ordered by the decisional authority,”)

' See 18 CFR § 385.213(a)(2)

" See. e g MOTION TO INTERVENE IN OPPOSITION OF THE KLAMATH OFF-PROJECT WATER
USERS, INC., filed with the Commission in this docket on October 15, 2004,

Page 4 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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\Z The Answer Misrepresents KWUA’s Motion to Intervene.

Not only is PacifiCorp’s Answer contrary to the Commission’s Rules of Practice and

Procedure, it also contains a number of misrepresentations about the nature and purpose of

KWUA’s Motion to Intervene.

A. KWUA has not vet presented its legal arguments.

KWUA’s Motion to Intervene was nafrowly tailored to satisfy the required showing for
intervention. Nevertheless, PacifiCorp represents that “many of these pleadings not only seek
intervention, but raise substantive issues pertaining to the relicensing of the Klarﬁath
Hydroelectric Project * * * Answer, p. 2. PacifiCorp relies on this mischaracterization to
Justify submitting a legal brief under the guise of an answer. But KWUA’s Motion to Intervene
1s not a legal brief, and it does not purport to set forth KWUA’s substantive arguments as to why
the Contract should be renewed.™ The simple truth 1s that KWUA has not raised any
“substantive issues” for the Commission to resolve at this time, other than its right and ability to
intervene. While PacifiCorp may certainly file an answer addressing KWUA’s right to
intervene, the Commission should not permit PacifiCorp to abuse that privilege.

B. Renewing the Contract would be in the public interest and best adapted to a
comprehensive development plan.

For purposes of intervening in this proceeding, KWUA was not required to demonstrate
how its position is in the public interest.”> Nevertheless, PacifiCorp criticizes KWUA for not
advancing “any explanation of how their request for the Commission to require PacifiCorp to

renew the 1956 Contract would meet {the public interest and comprehensive development]

" The Commission is undoubtedly aware that, #ven the stakes, KWUA has much more to say about the Contract in
the appropriate time and place.

" Rule 214 provides that a party moving to intervene must state it position and the facts and law in supportt of its
position. Although the moving party is required to demonstrate that its participation in the proceeding is in the
public interest, this does not apply to its position.  Furthermore, PactfiCorp has already stated that it does not object
to KWUA's intervention—thus PacifiCorp apparently concedes that KWUA’s intervention js i the public interest,

Page 5 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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standards.” Answer, p. 6. No such justification was provided in the Motion to Intervene because

- such standards are not germane to intervention. Moreover, as discussed in more detail below, no
such analysis of the public interest standard 1s required in order to renew the Contract because
Congress clearly intended that the power generated from the waters of the Klamath River would
be used to provide the lowest reasonable power rates for irrigation in the region.

Even if the Commission were to apply the public interest stand‘ard to the condition
requested by KWUA, it 1s simply not in the public interest to introduce further economic
hardship and environmental tuwrmoll in the Klamath River Basin simply so PacifiCorp can retain
a few more megawatts of power from one small hydroelectric project. It is not in the public
interest Lo increase the power rates 25 times for geographically concentrated family farms and
businesses that were invited by the federal government to settle the region based, in part, on the
promise that low-cost power would be made available to them. The public interest would not be
well-served by economic dislocation and increased unemployment in the state already suffering
one of the highest unemployment rates in the nation.'® Nor is it in the public interest to waste
$50 million of federal cost-sﬁare funding allocated by Congress in 2002 for water conservation
sprinkling equipment for the Klamath River Basin, which is essentially useless without low-cost
power."’

Aside from the economic consequences of not renewing the Contract, the pub.lic would
also be subject to potentially severe environmental impacts. For example, given the already

mlense competition for water in the region it 1s not in the public interest for the Klamath River

" Sew, v.g.. Brent Hunsberger, “Company Shopping, Oregon-Style” The Oregonian, Dec. 5, 2004 (“Oregon’s
unemployment rate has ranked amony the nation's highest for nearly three years * * *.); Greg Hitr, “Bush
Campaign May Get a Lift from Job Growth in Key States,” The Wall Street Journal, June 21, 2004 (“While 6,000
jobs were added in Oregon, the state’s unemployment rate was 6.8%, well above the national average of 5.6% and
the second highest in the U.S.")

Page 6 — KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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Basin farmers to be forced to switch from power-intensive sprinkler irrigation to more water-
mtensive flood irrigation.  Nor is it in the public interest to impede the flow of water to the
National Wildlife Refuges, which is likely to happen if the Klamath Irrigation Project’s pumping
costs are dramatically increased. In short, the decision not to renew the Coniract could
significantly alter the precarious economic and environmental balance of the entire Klamath
River Basin.

Renewing the Contract also is consistent with the “comprehensive development” standard
of Section 10(a)(1). Section 10(a)(1) provides that any project licensed by the Commission shall
“be best adapted to a comprehensive plan for improving or developing a waterway or waterways
* % * for other beneficial public uses, including irrigation * * * (Emphasis added).
Terminating the Contract, which facilitates rrigation in the Klamath Irrigation Project, clearly is
not the plan best adapted for other beneficial public uses “including irrigation.” Thus,
PacifiCorp’s current license application is contrary to Section 10(a)(1).

C. KWUA does not segk to have the Commission “regulate” PacifiCorp’s retail
rates.

KWUA does not seek to have the Commission regulate PacifiCorp’s retail rates.
PacifiCorp érgues that a renewal of the Contract “would require the Commission to regulate
PacifiCorp’s retail rates for power and energy applicable to a subset of PacifiCorp’s retail
customers.” Answer, p. 8. As PactfiCorp is well aware, “rate regulation” involves scrutiny of all
costs that a utility seeks to recover from its ratepayers to ensure that such costs are reasonable
and prudent. See generally, Alfred E. Kahn, THE ECONOMICS OF REGULATION: PRINCIPLES AND

INSTITUTIONS, 25 (1993). KWUA does not request, either directly or by implication, that

Y A description of the United States Department of Agriculture’s Klamath Basin EQIP 2004 program is aftached
hereto as Exhibit F. This program funds water conservation equipment and presupposes the availability of low-cost

power,

Page 7 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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PacifiCorp submit and justify its costs, revenue requirements and/or rate designs o the
Comumission.

Contrary to PactfiCorp’s characterization, all KWUA seeks through this relicensing
process is the continuation of the Contract between PacifiCorp and the Bureau. One of the
fundamental aspects to the Contract is the provision of low cost power. The price for power
specified 1n the Contract was arrived at through private negotiations between the Bureau and
PacifiCorp—and not through “rate regulation” by either the Oregon Public Utility Commission
(“OPUC™) or this Commission. KWUA presumes that the price for the renewed term of the
Contract would be negotiated in a similar manner.

Implicit in PacifiCorp’s argument is the notion that PacifiCorp’s relationship with its
retail customers is the solely province of the OPUC. Again, a renewal of the Contract would not
require the Commission to usurp or interfere with the OPUC’s regulatory authority over
PacifiCorp’s retail rates. The OPUC would remain free either to approve the Contract and allow
PacifiCorp to recover the costs as a reasonable and prudent expense for the privilege of owning
and operating the Project, or to disallow the recovery of such expenditures through PacifiCorp’s
tariff rates and require PacifiCorp to internalize such costs within the corporation. In simple
terms. the costs associated with renewing the Contract would be no different from the costs of
any other license condition. Nothing in this process would require the Commission to regulate
Fales v cu we o O e e mpeeseting authoriny cfthe OPLC

D. KWUA does not seek an “amendment of the license” during any annual license
neriod.

Contrary to PacifiCorp’s representation, KWUA does not seek an amendment to the
license duriny the term of any one-year license extension, PacifiCorp states that “KWUA’s

request that the Commission require an extension of the 1956 Contract through the duration of

Page 8 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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any annual license, therefore, would require an amendment of the license.” Answer, p. 9.
PacifiCorp then proceeds to argue why such an amendment would “contravene well-established
Commission policies and precedent and exceed the Commission’s authority and jurisdiction
under the FPA.” [d.

[ reahty, it 1s PacifiCorp that improperly seeks to amend the license. Section 15(a)(1) of
the Federal Power Act states that “the commission shall issue from year to year an annual license
to the then licensee under the terms and conditions of the existing license until the property is
taken over or a new license 1s issued as aforesaid.” (Emphasis a‘dded)A As discussed above, one
of the terms and conditions of the original license is that PacifiCorp shall renew the Contract “to
cover a time period at least equivalent to the time period of this license * * *.” Order Issuing
License (Major) issued for Project No. 2082, January 28,1954, 4 A. Thus, for any annual
license issued by the Commission, the above quoted condition will require PacifiCorp to renew
its Contract with the Bureau for at least that year covered by the annual license. Any other result
would require the Commission either to ignore Section 15(a)(1) or to amend the original license
condition.

PacifiCorp also asserts that because it has provided low cost power for 50 years, it has
fully satisfied its obligation to the Bureau. PacifiCorp misinterprets the meaning of the 50-year
term of the Contract. As ciuoted above, the actual license condition does not limit PacifiCorp’s
obligation to 50 years but requires a contract with the Bureau “at least equivalent to the time
period of this license.” There is no evidence that the Commission, the Bureau or even
PacifiCorp ascribed any special significance to the 50-year term of the Contract aside from the
fact that the original license was issued for a 50-year term. What the evidence does indicate,

however, is that the Contract should continue so long as PacifiCorp is the licensee of the Project.

Page O — KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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Forexample, PactfiCorp’s contract with KWUA for the benefit of irrigators within the Klamath
River Basin but outside of the Klamath lrrigation Project, which is not the result of a license
condition, has no termination date."

V1. The New York Power Authority Decisions Actually Support an Allocation of Power
for the Klamath Irrigation Project.

A Congress has manifested its intent that the waters of the Klamath River shall be
used to provide the lowest reasonable power rates for impeation in the Klamath
River Basin.

8]

Fhe thrust of PacifiCorp’s Answer is that KWUA has not cited any federal law
specifically requiring low-cost sales of power and energy to the Klamath Irrigation Project.
KWUA has several responses to this accusation. First, PacifiCorp has grossly overstated the
applicable legal standard. Second, KWUA did not cite the federal law in support of its power
allocation as part of its Motion to Intervene because such a recitation is not germane to
infervention. Third, KWUA did cite the federal law in support of its power allocation in its
NEPA Scoping Comments—and will do so again herein.

The Iine of Commission decisions upon which PacifiCorp builds its legal argument
culminates with N. Y. Power Authority, 109 FERC § 61,092 (Oct. 28, 2004). In N.Y. Power
Authoriry, the Massachusetts Municipal Wholesale Electric Company ("MMWEC”) sought to
have the Commission renew a condition on the original license for the St. Lawrence Project
requiring the licensee, the Power Authority of the State of New York (“New York”), to allocate a
portion of project power fo neighboring state utilities, including MMWEC. The Comumission
first held that it has the authority under the Federal Power Act to impose such a condition. The
Commission then held that a renewal of the condition was warranted in light of the

Congressional intent of such allocation reflected in Senate Joint Resolution 104. See New York

" A copy of this contract between PacifiCorp and the KWUA is attached hereto as Exhibit G.
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Power Authority, 105 FERC § 61,102 (Oct. 23, 2003). Having found such Congressional intent
to share the benefits of the project, the Commission was not required to weigh MMWEC’s public
mnterest arguments. See id.

On rehearing, however, the Commission reversed its prior licensing order requiring New

York to allocate power to MMWEC. The Commission made this reversal because it discovered

that Senate Joint Resolution 104 was never actually adopted by either house of Congress.

Without an official manifestation of Congressional intent, the Commission found that it was not
required to allocate power from a licensed project. See N. Y. Power Authority, 109 FERC 4
61,092 (Oct. 28, 2004). The Commission also held that it would not be in the public interest
under the circumstances of that case for the Commission to exercise its discretionary authority to
require a continued power allocation. See id.

This proceeding is different because Congress has officially adopted an expression of its
intent that the waters of the Klamath River shall be used to provide the lowest reasonable power
rate for irrigation pumping in the Klamath River Basin. The Klamath River Basin Compact
between the States of Oregon and California was ratified in 1957 (“Compact”),m shortly after the
Contract was first executed. Aricle IV, which is entitled “Hydroelectric Power,” provides:

[t shall be the objective of each state, in the formulation and the
execution and the granting of authority for the formulation and
execution of plans for the distribution and use of the waters of the
Klamath River Basin, to provide for the most efficient use of
available power head and its integration with the distribution of
water for other beneficial uses n order to secure the most
economical distribution of water and lowest power rates which
may be reasonable for irrigation and drainage pumping,
including pumping from wells.

(Emphasis added.) This language does not merely discuss power rates in the abstract, but

~

specifically directs that the waters of the Klamath River shall be used to provide the lowest cost
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power for irrigation 1n the region. Furthermore, the Compact was drafted and ratified
immediately afler PacifiCorp received its original license and executed the Contract with the
Bureau. The Compact should be interpreted in light of the licensing and Contractual
arrangements that existed as ol 1957,

The Compact was approved by the United States Congress Act of August 30, 1957 (71
Stat. 497), The United States Supreme Court has recently confirmed that an interstate compact
that has been approved by Congress has the same legal status as a fédera! statute. See Virginia
v. Maryland, 540 U.S. 56, 66, 124 S. Ct. 598, 605 (2003) (“We mterpret a congressionally
approved interstate compact just as if we were addressing a federal statute. Congressional
consent transforms an interstate compact into a law of the United States.”) (Internal citations and
quotations omitted.) Thus, the Supreme Court mandates that the Compact be interpreted as a law
of the United States requiring that the waters of the Klamath River be used to provide “the
lowest power rates which may be reasonable {or irrigation and drainage pumping.” Furthermore,
the Compact should be accorded even greater weight than conventional federal legislation
because it reflects the official intent of the States of Oregon and California as well as the United
States Congress.

The Compact is a sufficient manifestation of Congressional intent. In its Anéwer,
PacifiCorp represents that "even where the original license directed the licensee to allocate
power, such condition will not continue under the new license unless federal law specifically
requires an allocation of power.” Answer, p. 6. But PacifiCorp vastly overstates the standard
articulated by the Commission and no such specific requirement 1s necessary. The first VY.
Power Authority decision states thal the license article requiring the continued power allocation

tis not bused on a statutory requirement, but on the Commission's view of Congressional intent

A copy of the Compact is attached hereto as Exhibit H.

Page 12 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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at the time of original licensing.” See New York Power duthority, 105 FERC § 61,102 (Oct. 23,
2003) (Emphasts added). The Commission further held, even in the absence of an explicit
legislative directive, “that Congress intended for the economic benefits of power from this
particular project to be shared throughout the Northeastern United States.” /d. In this case, the
Compact provides clear and direct evidence of Congressional intent, contemporaneous with the
original licensing, that power generated from the Klamath River would be used to provide t.he
lowest power rates that may be reasonable for irrigation and drainage pumping.

The Commission also should reject any suggestion by PacifiCorp that its standard retail
rates are the lowest “reasonable” rate. The irrigators of the Klamath River Basin would be able
to purchase power from PacifiCorp at the standard tariff rates even witﬁout the language of the
Compact. Thus, such a reading of the Compact would render Article IV superfluous, in violation
of the basic principles of statutmfy interpretation observed by the federal courts and this
Commission. See generally TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (“[A] cardinal
principle of statutory construction [is] that a statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or
insignificant.”) Furthermore, the Commission alrsady rejected a similar argument in N.Y. Power
Authority. The Commission held that the requirement to sell power at the “lowest possible
price’” was not satisfied simply by selling power at market-based rates. See New York Power
Authority, 105 FERC § 61,102 (Oct. 23,2003). Likewise in this case, the “lowest power rates
which may be reasonable for irrigation and drainage pumping’” requires something lower than

standard tariff rates.

Page 13—~ KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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B. This case is directly analogous to a competing license application.

In N.Y. Power duthority, the Commission noted that one of the prior examples of the
Commussion allocating project power involved a competing license application. The
Commission explained that it, “in the context of deciding between competing license
applications for the same site, required the prevailing utility applicant to allocate project power
as needed up o a specified amount to the competing utility applicant in whose service area the
project was located.” 109 FERC § 61,092; see also City of Seattle and PUD No. | of Pend
Oreille County, Wa, 26 FPC 463, 464 (1961). The Commission explained, in light of the
competition to develop the hydroelectric resource, that “[i]t seems equitable, however, to give
consideration here to the local interest of the area where the power resource is located,
particularly since the area is one where the limited hydro-electric resource, once devoted to
outside use, cannot be replaced with other energy sources except at a much greater cost.” /d.

The facts of this case are analogous to the City of Seartle decision because the Bureau and
PacifiCorp were competing to develop a power project on the Klamath River. As discussed
above, the historical record clearly reflects that, at the time that PacifiCorp applied for a license
for Project 2082, the Bureau was keenly interested in developing its own power resources for the
benefit the Klamath Irrigation Project. That is a major reason why the Bureau filed its Protest to
PacifiCorp’s application—because the Bureau understood that two major hydroelectric projects

0

could not coexist on the Klamath River.?” The reason that the Bureau never formally filed an

* The Bureau explained to the Commission that:
Low cost power has been available for over 25 years by virtue of a contract between the
United States and the California-Oregon Power Company. However, this contract
terminates in 1967 and, if the water is not available at that time for the development of
power either by the United States or the water users, the success or failure of a majority
of the farmers wich the project will depend entirely wpon what rate the California-Oregon
Power Company shall charge.

Page 14 -~ KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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application with this Commission for its own project, or a competing license application for
Project 2082, is because the Bureau simply is not required by the Federal Power Act to hold a
Commission license. See generally 18 USC § 796(4)-(7) (federal agencies are not included
within the definition of a “licensee.”)

At the Commission’s urging, the competition between the Bureau and PacifiCorp was
resolved by granting ailicense to PacifiCorp subject to the obligation to provide low cost power
to the Bureau for the benefit of the Klamath Irrigation Proj ect. Now, however, PacifiCorp
wishes to continue as the licensee but without providing any consideration to the Bureau or the
Kiamath Irmigation Project. Just as in the City of Seattle decision, it would be equitable for the
Commussion to give consideration to the local interests of the area where the power resource is
located. So long as PacifiCorp remains the licensee on the Klamath River, and the Bureau's
power development authority remains unfulfilled, PacifiCorp should continue to adhere to its

oniginal agreement to provide the Klamath Irrigation Project with low cost power.

C The Commission’s analysis of the public interest in V. Y. Power Authoritv is

distinguishable.

In the final M. Y. Power 4uthority decision, the Commission removed a condition
requiring New York to allocate power to MMWEC. The reason for this reversal was because the
Commission discovered that Joint Senate Resolution 104 had not been adopted. With the
requisite manifestation of Congressional intent, the Commission held that its authority to impose
the condition was subject to its analysis of the public interest and comprehensive development
standards. As an initial matter, the Commission need not apply the public interest standard to the

condition requested by the KWUA in light of the Congressional intent set forth in the Compact.

Frotest of the United States to the Application for License of the California-Oregon Power Company Project No. 180, June 1,
1951, p. 4 (emphasis added}.
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Evenifthe Commission were to apply the public interest standard, however, the fact that the
public interest did not support continuing the condition in N. Y. Power Authority carries little or
no welight with respect to the Commission’s analysis of the public interest in this proceeding,

For example, one of the primary reasons why the Commission decided it was not in the
public interest to allocate power to MMWEC was MMWEC’s ability to develop its own
generaling resources and acquire its own power supplies on the open market. The Commission
discussed how the independent system operators and regional transmission organizations of New
England created since the original license was granted now ““ensure[] that power is available on a
non-discriminatory basis at the lowest possible cost.” 109 FERC 4 61,092, The Commission
further noted that “‘the lack of natural gas pipeline capacity into.New England that existed when
the original license was issued and which himited regional options for low-cost power has greatly
diminished, and most of the increased demand for power is being served by merchant generators
from gas-fired power plants.”” /. In other words, the Commission noted that the allocation was
an anachronism in light of the changing wholesale power markets.

The Commission’s reasoning does not translate to this proceeding because, unlike
MMWEC, the irrigators of the Klamath [rrigation Project are not in the business of buying and
selling power. The irigators have little or no access to the wholesale markets described by the
Commussion. Furthermore, the financial, technical and legal capacity of the Klamath River
Basin irrigators to develop their own generating resources 1s not on par with MMWEC, In
simple terms, there is a far greater need to renew the Contract 1n this case then there was to

continue the low-cost power condition in the N.Y. Power Authority proceeding.

Page 16 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP



VII. The Answer Misrepresents the Scope of the Commission’s Conditioning Authority

A. The Comumission has the authority to require PacifiCorp to renew the Contract.

Much of PacifiCorp’s brief is devoted to the proposition that the Commission lacks the
legal authority to require a renewal of the Contract as a condition of the license. The
Commission conclusively rejected this argument in V.Y, Power Authority, holding that “the
Comniission has authority under the public interest and comprehensive development standards
of Federal Power Act * * * sections 4(e) and 10(a)(1) to requires a licensee to allocate a
portion of project power to another entity.” 109 FERC § 61,092 (Oct. 28, 2004) (Emphasis
added.)

PactfiCorp also is incorrect in its assertion that the Commission lacks the authority to
require PacifiCorp to enter into a contract with the Bureau. PacifiCorp supplies the following
misquotation: The Commission “‘cannot force [the licensee] to reach agreement with’ a third
party non-licensee.” Answer, fn 18. What JDJ Energy Co., actually says, however, is that the
Commission “cannot force a third party non-licensee to reach agreement with the licensee.” 101
FERC 61,059, p. 11 (Emphasis added). By transposing the words “licensee” and “third-party
non-licensee,” PacifiCorp has materially altered—and misrepresented—the decision.
Ultimately, all that JDJ Energy Co. really says is that the Commission cannot exert conditioning
authority over parties other than the licensee. In this case, just as in the case of the original
license, the Commission may require PacifiCorp to renew the Contract so long as such renewal is
acceplable to the Bureau.

B. The Federal Power Act authorizes and requires the Commuission to consider
PacifiCorp’s prior actions.

PacifiCorp overstates its argument that the Commission cannot require a renewal of the

Contract simply because this was a condition on the original license, Although the Commuission

Page 17 - KWUA MOTION TO STRIKE ANSWER OF PACIFICORP
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1s not necessartly bound by conditions imposed on the original license, there is no question that
such onginal conditions can provide the legal basis for new conditions. Section 15(a)(3)(B) of
the Federal Power Act provides that when the applicant for a new license is the existing licensee,
the Commission shall take into consideration “[t]he actions taken by the existing licensee related
to the project which affect the public.” PacifiCorp is'the existing licensee and the Contract,
which clearly is related to the Project, has had a profound affect on the public. In short, the
Commission may not turn a blind eye towards the Contract simply because it is issuing a “new”’
license.

VI, Conclusion

KWUA respectfully requests that the Comrmission Strike PacifiCorp’s Answer as an untimely

~

legal brief that is irrelevant to any party’s intervention and contrary to Rule 213. Furthermore, the
Answer mischaracterizes the nature and purpose of KWUA’s Motion to Intervene by raising substantive
issues not germane to KWUA’s right to intervene in this proceeding. The Answer also presents several
legal arguments concerning the Commission’s conditioning authority that are either misleading or
simply incorrect. Finally, the decision so heavily relied upon by PacifiCorp, N.Y. Power Authority, 109
FERC {4 61,092, actually supports an allocation of power to the Klamath Trrigation Project based on the
Congressional intent reflected in the Compact.

DATE this 13" day of December, 2004.

Respectfully submitted,

Richard G. Lorenz

J. Laurence Cable |

Cable Huston Benedict Haagensen & Lloyd, LLP
1001 SW Fifth Avenue, Suite 2000

Portland, Oregon 97204

Tel: (503) 224-3092

Fax: (503)224-3176

Attorneys for KWUA
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CERTIFICATE OF SERVICE

Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, [ hereby
certify that I have this day served a copy of the foregoing document on all persons designated via

U.S. First Class Mail on the official service list compiled by the Secretary in these proceedings.

DATED Monday, December 13, 2004.

Richard G. Lorenz

J. Laurence Cable

Cable Huston Benedict Haagensen & Lloyd, LLP
1001 SW Fifth Avenue, Suite 2000

Portland, Oregon 97204

Tel: (503)224-3092

Fax: (503) 224-3176

Email: rlorenz@chbh.com

Email: lcable@chbh.com

Attorneys for KWUA
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FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, DC 20426
March 16, 2005

\

OFFICE OF ENERGY PROJECTS

Project No. 2082-027 — Oregon/California
Klamath Hydroelectric Project
PacifiCorp

Reference: Response to Additional Study Requests

To the Party Addressed:

In response to the Federal Energy Regulatory Commission’s (Commission’s)
Notice of Tendering of Application, issued February 26, 2004, your organization
requested that PacifiCorp conduct additional studies. The Commission received a total of
187 additional study requests (ASRs) from 22 entities (including some that represent
multiple groups filing a single ASR letter).

We reviewed your ASRs for acceptability based on standards set forth in section
4.32(b)(7) of the Commission’s regulations. We have required additional studies only
when we determined that such studies would provide information necessary to form an
adequate, factual basis for a complete analysis of the project on its merits.

The appendix to this letter (Appendix 1), Responses to Additional Study Requests,
summarizes all 187 ASRs and indicates, for most study requests, the Commission staff’s
decision to adopt the request, adopt the request in part, or not adopt the request. In some
instances, PacifiCorp has indicated that it plans to file study results that would address
the ASRs. In those cases, we may revisit our determination regarding whether or not
additional studies are needed after we review the study results that PacifiCorp will file.
Our Reguest for Additional Information, issued February 17, 2005, describes 16
information requests, including studies, that PacifiCorp has been directed to respond to.
These information requests will address many of the issues raised in the ASRs.

Where the Commission staff has adopted a study request in whole or in part,
reference is made to the specific additional information request (AIR) that addresses that
study request. Where Commission staff indicates in Appendix 1 that the study request
has not been adopted, or only partially adopted, the staff’s’ reasons are given.
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If you have ariy questions, please contact John Mudre at the Commission at (202)
502-8902, or john.mudre@ferc.gov.

Sincerely,

Timothy J . Welch
Chief
Hydro West Branch 2

Enclosure:  Appendix 1-Responses to Additional Study Requests

cc: Public Files -
Service List
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LIST OF ADDRESSEES

John T. Gangemi

Western Conservation and Access Director
American Whitewater

482 Electric Avenue

Bigfork, MT 59911

Steve Rothert

Associate Director, Dams Program
American Rivers

409 Spring Street

Nevada City, CA 95959

Robert L. Therkelsen
Executive Director

California Energy Commission
1516 Ninth Street

Sacramento, CA 95814-5512

Donald B. Koch

Regional Manager

California Department of Fish and Game
601 Locust Street

Redding, CA 96001

Curtis Knight

Northeastern Area Manager
California Trout

P.O. Box 650

Mt. Shasta, CA 96067

Kelly Catlett

Friends of the River
915 20™ Street
Sacramento, CA 95814

Jim Henderson

Water Quality Coordinator
Karuk Tribe of California
P.O. Box 282

Orleans, CA 95556
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Peter Brucker

Klamath Forest Alliance and
Salmon River Restoration Council
Box 1089

Sawyers Bar, CA 96027

Allen Foreman, Chairman
The Klamath Tribes

501 Chiloquin Blvd.

PO Box 436

Chiloquin, OR 97624

Larry Dunsmoor

The Klamath Tribes
501 Chiloquin Blvd.
PO Box 436
Chiloquin, OR 97624

Elwood Miller

The Klamath Tribes
501 Chiloquin Blvd.
PO Box 436
Chiloquin, OR 97624

Shayleen Idrogo

Tribal Attorney, The Klamath Tribes
501 Chiloquin Blvd.

PO Box 436

Chiloquin, OR 97624

Daniel H. Israel

The Klamath Tribes

3455 Table Mesa Drive, Suite E-149
Boulder, Colorado 80305

Ronnie M. Pierce

FERC Coordinator

Klamath River Inter-Tribal Fish and Water Commission
PO Box 1449

Hoopa, CA 95546
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Tim McKay

Executive Director

Northcoast Environmental Center
575 H Street

Arcata, CA 95521

Warren Carlson, Director

Northern California Council, Federation of Fly Fishers
2645 McDowell Ct

Arcata, CA 95521

Dennis Belsky

Water Quality Engineer

Oregon Department of Environmental Quality
201 W. Main Street, Suite 2-D

Medford, OR 97501

Amy M. Stuart

Hydropower Program Biologist

Oregon Department of Fish and Wildlife
2042 SE Paulina Hwy

Prineville, OR 97754

William A. McNamee

Resource Economist

Oregon Public Utility Commission
P.O. Box 2148

Salem, OR 97308-2148

Glen H. Spain, NW Regional Director

Pacific Coast Federation of Fisherman’s Associations and
Institute for Fisheries Resources

P.O. Box 1375

Eugene, OR 97440

Donald K. Hansen, Chairman

Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 200
Portland, OR 97220-1384
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Aaron Peters, Chairman

Quartz Valley Indian Community
P.O. Box 24

Fort Jones, CA 96032-0024

Rick R. Dowd, Chairman
Resighini Rancheria

156 East Klamath Beach Road
P.O. Box 529

Klamath, CA 95548

David Webb, Coordinator

Shasta River Coordinated Resources
Management and Planning Group

P.O. Box 277

Mt. Shasta, CA 96067

Russ J. Kanz

Environmental Specialist

State Water Resources Control Board
1001 I Street, 14" Floor

Sacramento, CA 95814

Charlton H. Bonham

California Counsel

Trout Unlimited

828 San Pablo Avenue, Suite 208
Albany, CA 94706 ‘

Margaret J. Boland
Forest Supervisor
Klamath National Forest
1312 Fairlane Road
Yreka, CA 96097-9549

William D. Metz

Acting Forest Supervisor
Six Rivers National Forest
1312 Fairlane Road
Yreka, CA 96097-9549
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Rodney R. MclInnis, Acting Regional Administrator
National Marine Fisheries Service, Southwest Region
501 West Ocean Boulevard, Suite 4200

Long Beach, California 90802-4213

William D. Bettenberg

Director, Office of Policy Analysis
U.S. Department of the Interior
Washington, DC 20240

Brian Barr

Program Officer

World Wildlife Fund
116 Lithia Way, Suite 7
Ashland, OR 97520

Mike Belchik

Yurok Tribe

190 Klamath Boulevard
PO Box 1027

Klamath, CA 95548
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APPENDIX 1

RESPONSES TO ADDITIONAL STUDY REQUESTS
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Medford, Oregon

|

A KLAMART BASI “WATIX USERS FROTECTIVe ASYOCIATION -

. P.O.BOX40
KLAMATH FALLS, OREGON

October 28, 133

\ Orig. to Bocimenﬁ Fille

The California Oregon Power Company

Attention: Mr, J. C. Boyle ~ 4
o . Vice-President and General Manager

Dear Mr, Royle:

The Hxecutive Committee of the Board of Direc{ors of the

Klamath Basin Water Users Protectivw Association, met last night and

discussed vour letter of October 24, 1955, regarding proposed agri-
cultural power pumping rates for the Upper Klamath River Basin,.in

connection with the proposed contract between the Department of the
Interior and The California Oregon Power Company, for the operation

of Link River iJam.-

The conclusions at which the Committiee arrived, are based upon
the thinking of its five individual mewmbers, and-upon reflections about
the proposed reduced rates that have been received from eleven dif - .
ferent membérs of the Board of Directors and from many individual off- -
project pumpers from Butte Valley a&nd var: ous locations scattered -
about the Basin, who have been contacted, The off-project pumpers are’
not at all happy about the proposed small discount on Schedule 20, They
feel that such a little reduction still does not recoghize their right'to a
rate which-is equal to or at leas! competitive with that of the project
users. The proposals of your letter will never get by our Board,

The Executive Committee is just as anxious as anyone to make

" arrangements about the contract and rates that are agreeable to all,

It wishes to see the contract signed soon, and Copco's plans of develop-
nent proceed, Howewer, in order to get the approval of the Roard of -
Directors, and to get opposition to the contract withdrawn, there must
be further reduction in the on-peak pumping rate, and the Committee is
proposing the following: . : ‘

The California Oregon Power Cormpany will make application

to the Public Utility Commissions of Oregor and California
for reductions of Agricultural power pumping rates in the Upper
Klamath River Basin, and with the approval of the Commissions
of the two states, will grant a five (5) mill off-peak rate for all
agricultural drainage and irrigation pumpers in the Basin, and
a ten (10) mill on-peak rate for all off-pruject agricultural
pumpers in the Basin,

The on-peak pumping rate will apply from eight (8) A, M, to
eight (8) P. M. of each day except Saturdays and Sundays,




“The off-peak pumping rate »ill apply {rom eight (8) P, M,
to e git {8) A, M, of vach dav and d.ring the 24-hour
per:os Saturdays an Sundavs, ST

The above rate. shall apply ‘of tne duration of thei:ontract
herweer the Depar-ment of the Iirerior and The Cualifornia .|

Oregun Power Company, ,

Very truly vours, o Lo
‘ v
7""& F 4 ’--\_‘.4 ‘“3 /rM\“ "“ "(

Frani Z, Howard, Pres:dent . . -
Klan.ath Basino Water Users Protective Association
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In the Matter of PacifiCorp’s Klamath Basin

Irrigation Rates

AFFIDAVIT OF KATHERINE A.
MCDOWELL

STATE OF OREGON )
) ss.
COUNTY OF MULTNOMAH )

I, Katherine A. McDowell, being first sworn do state:

1. Tam an attorney with the law firm of STOEL RIVES LLP and represent PacifiCorp in
this matter. In this capacity, I have personal knowledge about the matters covered in this
affidavit.

2. The documents attached hereto as Exhibit 16 were produced by Klamath Water Users
Association (“KWUA”) in its response to PacifiCorp’s Data Requests to KWUA in this matter.

DATED: March 31, 2005.

Katherine A. McDowell
w’"’/ /

/
s
L
SUBSCRIBED AND SWORN to before me this 31* day of March, 2005.

o

< ~

e

OFFICIAL SEAL . N
KIMBERLY PERRY
NOTARY PUBLIC-OREGON

COMMISSION NO. 353080 \% Q (? — }<>
MY COMMISSION EXPIRES DEC 27, 2005 e A 3@\7 AN ;\\j/‘\

Ty Nota\ry Public for@)regon
My commission expires: L‘@( 1 ( T

Portlnd3-1512349.1 0020011-00161
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L BEFORE THE PUBLIC UTILITIES COMMISSION OF THE
STATE OF CALIFORNIA

MANLEY W, EDWARDS, Examiner, presiding.

® F & % ¥

In the Matter of the Application of

the CALIPORNIA OREGON POWER COMPANY,

for autherity to enter {nto contract ) Application No, 37724
with the United States of Awmerica for

regulation of Link River Dam, etc,

In the Matter of the Application of

the CALIFORNIA OREGON POWER COMPANY,

for approval eof agreement with Application Ke, 37918
Klamath Basin Water Users Protective

Asscciatien, . I e

APPEARANCES

Brobeck, Phleger & Harrison by ROBERT N. LOWRY and
MALCOLUM T, DUNGAN, 111 Sutter Street, San
Prancisco 4, California, appearing for the
Californis Oregon Power Company, Applicant.

J..J, BPEUEL, BERT BUZZINI esnd JOSERH Q. JOYNT, 2223
18 _ ""pulton Street, Berkeley, California, appesring
] for the California Farum Bureau Pederation,

Interested Party.

17 ) . .- ‘ C
‘ l 18 Bert A. Phillips, Chairmen, by ROBERT B. BOND,
. s reoubive Aselateny,: B, 0. Box 1079, Sacramenta 5,
b 19’ California, appearing for the California Klampath
R = _”;éinivcr‘cgnninllongrlnbetcltsd papsy, - O -
;; = - ,RIGHARD Hc:HEKBELL;rﬁﬁOeHQzeldS&‘Rcwn;.E&snathiralls,
] 21 Oregon, appearing for the Kews Editor, Max ¥Wauchope,
Rl . . .- - ’ . PRESIRRCEE I 2 1 Te e g s = Ty
‘é - S ;‘-Inn.r.nt‘d ,art.‘a})‘i PuD ANG GLYisne (A S LTI
';gi 2 . HLRQLD.S;.SI}l,-appetriﬁg rorathc-6enmzsiion'lIlsaft.
"5 = N e # ® @ @ D0 URTON T R
L i 24
25
28

PUBLIC UTILITIES COWMIBBION, BTATR OF CALIFORMIA, BAN FRANCISCO. CALIFORMIA
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DORRIS, CALIFORNIA, MAY 8, 1956, 1:00 P.M.

* % & w #
'EXAMINER EDWARDS: The Commission will be in order.
The Commission is hoiding 2 hearing this artérnoon
in the matter of the applicstion of the Celifornia Oregon
Power Company, for authority to enter into contract with
the United States of America for regulation of Link River
Daw, et cetera, under Application No., 37724 and also in
the matter of the spplication of the California Oregon
Power Company, for approval of agreement with Klamath
Basin Water Uaéra Protective Assocciation, Appliestion Ko,
37918, | |
Is it satisfzctory, gentlemen, to consolidete these
watters for hearing purposes but not necesparily for
purpose of decision, ias that setisfactory?
MR, LOWRY:
I would like to mske the cozpany's position clear,
The spplicant filed for a decision in Application Xo,
37724, a seperpte 2nd independent zpplicatien from the

Yesg,

" applisstien of 37918 224 we are.of the ¢pinion that the

two applications are meparate and distinet 2pplications
de2ling with thew znd should have separste decisions in
the matter, e do not obJect to consolidating, however,
for hesring purposse only,

EXAMINER EDWARDS: Yes, separate decisions,
Any other statements? If not, that will be done,

PUSLIC UTILITIRE COMMISSION, STATRE OF CALIFORMNIA, SAM FRANCISCO. CALIFORMIA

KWVA 01436
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2 statement for the record prior to the consideration of

Application No. 37918,
EXAMINER EDWARDS: Does the Water Users, I mean the

Protective Assoclation here have any statement they wish

to make before we open up?

MR, LOWRY: Mr. Examiner, we propesed to call the
President of the Water Users Association 28 & witness
for the spplieant with respect to Application No, 37518,

'EIAKIHER'EDHARDS: Very well, then you are ready to

proceed, Mr, LOwWry,
Call your first witness,

MR, 'Lownrs Mr. J. €. Boyle.

J. ¢, BOYLE, a witness called on behalf of the
Appllcant, being first duly sworn, tcestified as

follows
' DIRECT EXAMINATION

EXAMINER EDWARDS: Be seated, sir, and state your

name and address for the record?
%
TKB n'mms: I 2w J. C. 30710, 216 ant Hein Street,

V

nedtord; Orcgon. s
MR, LOHRI: Statc your cﬁggation and czpcrienoc..
THE HIN&ESS: I wes ;raduatod rrou the University of
Califarnil 1n 1910, vith a degree in Civil Engineering,
gnd immedistely thereafter went to work for the Siakiyou
Electric Light and Power Company &8 Zngineer in charge
of construction om Copco No, 1 Dam and Hydro Plant,

been
Since that time I have/in charge of engineering, constructiqg

11

PUBLIC UTILITIES COMMIBBION, STATE OF CALIPORXIA, BAN FRANCISCO, CALIFORMIA
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and operation for the California Orcgon Power Couwpany
and various predecessor compenies, I have been manager
of the Klamath District from 1922 to 1629, Assistant
General Menager until 1931, and Vice President in charge
of operations until October 1941 when I became Vice

- President and G:neral Manager, I have been a wewber of
the cowpany's Board of Directors since May 24, 1938,

Q What are your duties as Vice President and General

Manager?
A. Under the general supervision and direction of the
o ho Board of Directors and of the President of the company,
; , . ’513 the General Manager supervises and directs all the
; ot f1e | general and ordinary business in operations of the cowpany
. " = s and is in charge of its property,
f' st e Q Define the area ¥nown as the Upper Klamath River
Cor {ar Besin¢t
or *13-. A The Upper Klamath River Basin {i°that zrea in
l ot 1o Sm:hhmmm #nd Worthedn ¢allrornil’ 18 which the head
‘ o 12| waters of the Xlamath River eriginate, “MSst of the basin
i L '21 is-found in Klamath County, Oregon and parts '6f the besin
I o *22 tre in Siskiyou and Modoo Counties, California, A map
'g . of the Upper Klamih River Basin is attached 23 part of
IV P, Exhibit B to Application No. 37724, A similar map 1s
J ' s attached ss E-hibit A to Appliecation 37918,
- 125 2 Will you please describe the company's hydroelectric

faeilities located in the Upper Klamath River Basint?

PUBLIC UTILITIES COMMRIESION, STATE OF CALIPORNIA, BAM FRANCIBCO, CALIPORMLIA

KWVA 01441




33

7 i
s . % 1 respect to Abplication No, 3772% relsting to the coniract
= E 2 and the rates therein of the Bureau of Reclamation?
< §. 5 (No response)
. i 4 EXAMINER EDWARDS: Very well, we will take a 5 minute
< 5 recess,
- .8 (Recess taken)
T EXAMINER EDWARD3: The Commission will be in order.
i 2 ; 8 Do you wish to offer these in evidenoe, these first
K 9| two exhibits?
éCi 10 MR, LOWRY: Yes, I would like to offer them.
N EXAMINER EDWARDS: Any objection?
'St R 12| wm. BUZZINI: No objection.
;5; | 13 EXAMINZR EDWARDS: None appearing, they will be
;95 i u received in evidence,
f el {' 15 Are you ready to proceed to the next spplicatlon,
i & 181 wr. Lowry? A |
' i‘r 17 . ¥R, LOWRY: HKr. Boyls,wlll now tcliiry ¥ith respect
b el i. 18 to Application No. 37918 which is the contract providing
?'e:. 18 for certzin rates for off-project pueping in Upper Klamath
ic; 2 River Basin in Celifernia.- .: ° u/. .
5 @ | reumes  t.l: - DIRECT EXAKINATION
.55 = MR, LOYRY: W11l you describe what the compeny'seeks
P e ) = in Appligation No, 3791817
£ 24 THE WITNESS: In this application, the California
2 . 23 Oregon Power Company seaks approval of a letter agreement
28 between it snd the Klamath Basin W-ter Users' Protective

PUBLIC UTFILITIRS COMBISSION. ETATE OF CALIPORNIA. BAN FRAMCIBRLO, CALIPORNIA
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Assocetion respecting rates to be charged for off-project
agricultural pumping in the Upper Klams=th River Besin in
California,

Q w11l you please describe this letter agrecement?

-A. This agreement 1s conteined in a letter dated
November 3, 1955, from Frank Z, Howard, President, Klamath
Basin Wster Users' Protective Association, to the company,
This sgreement was accepted with wmodifications by the
company on Kovember 22, 1955. A copy 6f the agreement 1is
atteched as Zxhibit B to Application No, 37518, By letter,
dated May 7, 1956, the Presldent of the Water Usars'
Association agreed to the modifications contained im our
acceptance of November 22, 1955,

KR, LOWRY: Mr, Examiner, I would like to have marked
for ldentification an exhibit consisting of a letter
dated May 7, 1956, eddressed to Mr, Boyle, frow Frank Z,
Howard, in which Mr. Howard sccepts certain changes
described therein, . N . o

 EXAMINER EDWARDS: Very wall, I gh;px‘np'panzidonéiry
this a3 Exhibit Xo. 1 as under Application 37918{:;r‘

MB. LOWRY:Is this lstter, Exhibit 1 for identification,
& ocopy of a letter which you received from the Pralident
of the Anaociaﬁion,accepting the modifications contained
in your eoceptence of the proposal in the Associstion
letter of November 3, 19557

THE WITHESS: Yes, it is,

PUBLIC UTILITI®S COMMISOION, BTATE OF CALIFORNIA, BAMN FRANCIPCO, CALIPORNIA
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Q. ¥ill you describe what this letter agreement pro-
vides? |

A. This agreement provides for a new scale of agricul-
tursl pumping rates within that part of the Upper Klsmeth
River Basin not covered by the Bureau\of Reclamation con-
tract with respect to which I have Jjust testified, This
.éontractl profidea for an energy rate of 7-1/2 wills

per kilowatt hours for pumps of 10 horsepower snd over,

Minimum char ges under this sgreement for the first five

yearsa of continuous use shall be those presently spplic-
able under the applicant's Rate Schedule 20, After the
first five years of continuous service, the minimum charges
shall be one-half of such presently effective charges,

A Whas is the relationship between the contract with
the Water Users' Association and the contract with the
Federal Bure;ﬁ of Reclamation with réapect to which you
testified in Application o, 377287

A. During the lstter pert of 1955, vhen the compeny
was negot{ating with the Bureau of Reolamation for a
renewal or extansiaﬁ.or.it; 1917 Lihk iﬁv&rnba‘:oéhﬁfict,
the company was approa!cl'rad b& rapm:éntativu of water
users in the Upper Klageth River Basin who would not be
eligible for the rates under the existing or renewed Bureau
contract, for the purpose of seeking a level of rates for
such off-project users that would reduce the diszparity in

rates which the project users would receive under the

PUBLIC UTILITIES COMMIBSTION, BTATR OF CALIPORKLIA, RAR FRANCIBCO, CALIPORKIA
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Bureau contract and those which the off-project users
would have to pay under our Rate Schedule 20,

After considerable negotiatlon with representatives
of the Klmmath Basin Water Users' Protective Association,
it was agreed that off-project users were entitled in
Talrness to a rate for agricultursl pumping that was

. somewhat similar to that afforded the project users under
the revised Bureau contract then under negotiation, It
was recognized that the orr-project users were not
entitled to as low 2 rate as that under the Bureau con-
trict because of the direct benefits received by the
company under the Bureau contract,

As a consequence, it was agread tnﬁt an energy
rate 1-1/2 wills higher than that provided for in the
Bureau contract would coﬁtribube to some extent to a
reduction inthe rate dizparity which then existed between
project users and off-project custoag;s‘:akinz service
under Ratp 8qh¢du10 20. W e s c o

Purtheruora, ;hn uinigum charscl under thc E
Associztion contract, tor the rirpt :1v. yesrl rencin
unchenged fros those now effective under Rate Schedule 20,
After five years, the minimum charges under the Associa-
tion ocontract will still be higher than these under
Schedule A of the Bureau contract, Since the rate redug-
tion from 7 wills to 6 mills under the new Bureau contract

4
unt
would not become effective/such contract had been spproved

oy

PUBLIC UTILITIES COMMISEION, STATE OF CALIFOANIA, BAN PRANCISCD, CALIFORMIA
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 objection to execution of the new Link River Dam contract,

by both the California Commissicn and the Oregon
Comuzissioner, it was agreed that applications seeking
approval of the Aosociation contract would be filed after
the Bureau contract had been approved,

In effect,the Association contract was contingent
upen prier epproval by the regulstory commissions of the

Bureau contract, If the Bureau contre¢t had not deen

epproved, the spplication for spproval of the Association

contract would not have been filed. .
‘A, Application No, 37918 states that Klamath Basin

Water Users' Protective Association entered strenuous

2nd withdrew such objection only upon provision being

made for off-project pumping rates.
Will you state what i1ts objections to the new

contract were? .

A. Yes. The Water Users' Associsztion was principally

conoerned about relative priorities of right to the use
of water for purposes of irrigation tnd power, =nd about
rates for power for purping irrigstfon water in the Upper

- e
IS

Xlamath Besin, '
As to the priority question, the Weter Users'
Association voiced objection over s period of several

years, from the time thérﬁiz Bend No, 2 licenses were

applied for until late in 1955, However, it was satisfied

with an sgreement entered into between the applicant and

PURLIC UTILIMES COMMIBRION, BTATE OF CALIPOKRNIA, BAN FRARGIBTD, CALIFORMIA
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the Klamath River Commissions of Oregon end Califormisz,
which provided that no Elamath water as defined in the
Link River Dam contract would be used for power purposes,
when needed for irrigation or domestlc use on orf-project
l1ands, upon the conditlon that all drainage and return
;1owa be returned to thse Xlamath River sbove Xeno,

That sgreesent was made on October 31, 1955 and was
approved by the Federal Poier Commission on February 28,
1956 by its inclusion in the license for ths Big Bend
No, 2 project., Oun ihc question of pumping rates, the
Water Users' Association desired a rate which would improve
the economis feasibility of the irrigation of presently
irrigated off-project landa and also make possible elther
the developaent of additional areas or the improvement of
existing supply 50 as to enable different types of crops
to be planted, '

It was the position of the Assoclation that project
and project users vere in essentlally the same position
both as users of water gnd as consumers of eledotricity,
and that the non-project erisnto:q‘zhogld‘ye plgccd in
a position comparable to that which the project users
would have under the Link River Dam --

KR, LOWRY: ¥heu you referred to project users, I
think you should have saic ofr-project usef;. }
Will you restate that?

THE WITHRSS: I am gzorry.

PUSLIC UTILITIES COMKIBRION, STATRE OF CALIPORMIA, SAN FRANGIBCO, CALIFORMIA
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Prank Howard,

)

MR, LOWRY: I would like to call at this time, Mr.

FRANK Z. HOWARD, & witness called on behalf of the
Applicant, being first duly sworn, testified as

follows:
DIRECT EXAMINATICN

EXAMINER EDWARDS: Be seated and state your nsme and

addreaaf;
THE WITNESSs Prank Z. Howard, 1155 Lakeshore Drive,

Klamath Pells,
| M, LOWRY: Will ybu state your principal occﬁpation,
¥r. Boward? |

THE WITNESS8: Civil Engineer,

Q. What is your position with the Xlamath Bssin Water
Users' Protective Assoociation?

A. I am President of that organizatiom,

2. Will you define or tell us what the Associztion 1s?

. A It is » organization of water users of the whole

Klsmzth Basin and principelly made up - the present
organizations are the Klaeath Drainage District, Irrige
t4on District, Improvesent District in' the large pst,

% Does the activities of the Agsociation include

in {ts wembership both on-project and off-project users

of water?

A. Yeo,
Q. Did you on behalf of the Association negotiate

the contract providing for off-project rates by the

PUBLIC UTILITIEE COMMISBION. BYATR OF CALIV A, BAN FRA O, CALl
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am——

Californis Oregon Power Compeny which is the gubject of

Application No. 3791E°
A. Yes.
’ |

Q. Would you state w~hat the positlon of th= Assoclaticn

1g with respect to the rates propoaed by the crlifornia
Oregon Power Cowpany in this prcceeding? , : ;

A. Hell, we think it 1s a very fair rate. 1In order |
to givc ths off-project pumpers ore or less cowpetition
with the on-project pukpers and as I say, I think 1% is
g very rair rats tbst «e are requesting.

3 You tbato that the rats is 8 fair rate, what
advantage or what is the dasis for your position in
feeling that such 2 rate is desiradble?
| A bs I say, it puts the off-project pumper in competi-
tion == 2ble tO compete with the on-project user on that

particular rate. Of course, soma mentioned the difference

in the rste, bu@/\s I lookcd at it, we discussed it --
that difference was brought oub probnbly by what we
termed the ditfcrcno. in oortaln cont of natcr te on-
project users and the uen otf-projecs uho did not have %0
psy -- for ihutanoc, the en-prejoct users bas to pay ths

Government for certain water which the oft—project does

not have to pay.
Q Do you, from the standpoint of the Association

have a program of any sort respecting the development

of water resources in the Klzmalh Basin?

.ruBlle UTILITIES COMMBISSION, BTATE OF CALIPORMIA, BANK PRAMCISCO, GALIFORNIA
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MINUTES OF THE EXECUTIVE COMMITTEE OF THE KLAMATH
BASIN WATER USERS PROTECTIVE ASSOCIATION, HELD IN
THE BUREAU OF RECLAMATION ADMINISTRATION BUILDING,
AIRPORT, AT 1:30 P.M. THURSDAY, OCTOBER EOTH 1955

The Executive Committee, in accordance thh Artlcle III - Section 2,’of the
By—Laws, met in Speclal se951on, at 1:30 P.M, Thursday, October 20th, 1955,

The meetlng was called to order hy Frank Z. Howard Chairman.

v Commlttee members yresant weres Frank Ze Howard E. M. Mltchell chk
Henzel John A. Marshall and Frank L. King, Jre, and John L. Stewart, Jr.; Secty.

Others present were: Mre J. C. Boyle, Vlce~Pre51dent and General Managnr
of fhe California Oregon Power Company and Mre Truman Runysn, Asst. Managcr of
the Klamath. Falls Branch:6f The California Oregon Power Company, Mr. Nelson Reed
Chairman of the Oregon Klanath River Commzssxon.~' :

A The mlnutes of the prevmous meetxng were read by the Secretary and on umtlon ‘
mada, seconded and duly passed were approved a8 read and ordered szgned.

Letter from the Association to Mre qule dated October 7th and hls reply
dated October 14th, were read by the Secretary, The first letter invited Mry
Boyle to meet with the Executlve Commlttee and also asked for an answer fo the
follow1ng questlons' : o ’

1. Do you agree to lower the pumping power rate under Schedule ngw of
' the original draft, from five (5) mills to four (4) mills and from
‘ three (3] mills to two (z) mllls?

2e W111 Copco submlt to us a letter that it will not oppose the appli—
cation of non-project users applying for a pumping rate of eight (8)
mills, and if necessary, will Copco make the application?

. 3. Will Copco make us s proposal for an off-peak pumping rate for all
irrigation and drainage users? Will this rate apply over a 24 hour
load or for off-peak use only? : : -

After general discussion on the contents of both letters and other impor-
tant matters pertaining to the Bureau-Copco proposed draft of contrac% Mr.
Boyle answered the three questions above, as follows:

l. No. Bureau and Copco agreed that this rate was low and that it
' would be to time consuming to attempt to make any changes here.

243, Copco will make an appllCatlon to the Public Utllltles Cormission
for a 15% reduction in agricultural pumping power rates thru all
rate brackets excepting the 6 mill bracket.

In addition, they will apply for a 5 mill off-peak pumping rate for
both Project and non-project pumpers. This will apply to all 10
horsepower motors and upe The off-peak period is from 8 P.M. to

8 A,M. and all day Saturdays and Sundays, but does not include
holidayse

KWVA 00242
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Mre. Boyle agreed to confirm in writing his answers to these questions.

. The Committee stated that on receipt of Mr. Boyles letter, it would be re-
produced and mailed to Association Board members for study. Further, thut a
meeting of the Board will be called to take firal action on proposed draft of
contract with approved changes.

Mre lelson Reed stated that the two River Commission have agreed on the
“compact in its final form. That 500 copies will be sent out t0 State and Fed~
+ eral agencies and 30 days will be given for comments, This Associstion will

receive a copy. - ‘ ' '

Bilis and vouchers in the smount of $27.50 were presented, audited by the -
Committee and on motion made, seconded and duly passed, checks in payment thereof
~ were ordered drawn, as follows: - '

#687 Snith-Bates Printing Co Office Supp. $ 4.50

~ #88 John L. Stewart, Jr. - Serv, Secty-Treas  23.00

- There being no further‘business to come before the Board, on motion made,
seconded and duly passed, meeting adjourned, Time 3330 P.M,

ATTESTS o ' |
VA /",) £ ‘ . . ) » B
;i;// Seqretary. & » - : Cﬁifﬁman

MINUTES OF THE EXECUTIVE COMMITTEE OF THE KLAMATH
BASIN WATER USERS PROTECTIVE ASSOCIATION, HELD IN

THE BUREAU OF RECLAMATION ADMINISTRATION BUILDING,
AIRPORT, AT 7:30 P.M, THURSDAY, OCTOBER 27TH, 1955

The Executive Committee, in accordance with Article III, Section 2, of the
By-Laws, met in Special session, at 7:30 P.M. Thursday, October 27th, 1955,

The meeting was called to order by Frark Z.‘Howérd, Chairman,
Committee members present were: Frank Z. Howard, Dick Henzel, John A. Mar-
shall and Frank L, King, Jr., and John L. Stewart, Jr., Secretary.

Other @ rson present wass Mr. Delos Mills, Chairman Butte Valléy Water Re-
sourcegs Committee.

The minutes of the previous meeting were read by the Secretany and on motion
made,'seconded and duly passed, were approved as read and ordered signed.

General discussion was had on The California Oregon Power Company's proposed
rate changes to Schedule #20, which was received as an enclosure to Mre. J. Co.
Boyle's letter dated Gctober 24, 1955, ,

It was unanimously agreed that altho Copco's proposed 5 mill off-peak pump~
ing rate for project and of f~project pumpers plus a 15% reduction for off-project
pumpers is & fair rate, it would be much better to ask Copco for the 5 mill off-
peak rate plus a 10 mill and or 1# on peak rate for off-project pumpers and to be
carried thru the calendar year. .

This would make the rate for project pumpers, 6 mills on peak, 5 mills off-

peaks Off-project pumpers 5 mill off-peak, 10 mills and/or 1¢ on peak.
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These rates would make computations by Copco and the farmer much lesa con<"
e

Pl

susing and no thange to Schedule 420 would be necessary. T

7 T
—
T —

et

/nese rates be for 50 year period andfor for the duration of the contracét the same

. ) /:? (7 ! . X ,,.~»/"'/ . ‘ ‘
: jj;hf/g‘:/ In addition to askinc Copco for-an ,giy.jolisheﬁ rate as above, request that
EE A [
i/

& i

Frenk foward and Dick Henzel

»g it is set’ forth iﬂ/@nbpm"for on project water userse ..

consented to immedistely compose a letfer-

These rates would make computations by Copco and the farmer much less confus-
ing and no change to Schedule #20 would be necessarys ‘

In addition to asking Copco for an established rate as above, request that -

these rates be for 50 year period and/or for

as it is set forth in contract for on project water userse.

the duration of the contract the same

Californis Oregon Power Company setting forth the above and requesting another.

Frank Howard and Dick Henzel consented to immediafly compose a letter 0 'ﬂmey’é}/

meeting with Mr. Boyle just as soon as Copee
letter. R . oo ' :

has had time to study contents of

" There being no further business to come before the Committee, on mot ion made;.

geconded and duly passed, meeting adjonrned.

ATTEST:

" Secretary
‘ (/

. Pime 10 P.M‘

e 7
P ot Moy g A
N P 1}9’{ L /’/4\ S pe e V4
-/ © , Chairman

. [

MINUTES OF THE EXECUTIVE COMMITTEE OF THE KLAMATH

BASIN WATER USERS PROTECTIVE

ASSOCIATION, HELD IN

FRANK %. HOWARD'S OFFICE, WILLITS BUILDING, AT

10:00 AM, THURSDAY, NOVEMBER

- .

3®D, 1955

The Executive Commitiee, in sccordance with Article III, Section 2, of the
By-laws, met in -Special session, at 10300 AJdfl Trursday, November 3, 1855

The meeting was called %o order by Frank 4. Howard, Chairman.

Committee members present were: Frank Z. Howard, Dick Henzel and John 4.
Marshall, and John Le Stewart, Jre, Secretarye -

Others present weres Mr. Je C. Boyle, Vice President and General Manager of

The California Oregon Power Company snd Mre
same company, Klamath Falls, Branch, and Mre.
Valley Water Development Association.

JThe minutes of the previous meeting wer

Trunan Runyan, Asst. Manager of the
Delos Mills, President of the Butte

e read by the Secretary and on motion

made, seconded and duly passed, were approved as read and ordered signed.

During genersal discussion on power rate
the following was unanimously agreeds

s as pertains to of f project pumpers,

1, That The California Oregon Power Company and Klamath Basin Water Users
Protective Association will file jointly, gpplications with the Public Utilities

Commissions of Oregon and California for approval of power rates for of f~project
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pumpers, rates that have been approved by Copco and the Klamuth Basin Water Users
Protective Association. . o ’ T
Copco will prepare the forms that are required by each State.

2. That the applications stipulate that an ares rate be spproved, the area
to be the Upper Klamath River Basin as shown on mep marked Exhibit "“A"™ to the
applications. ; . ‘ . o

: 3+ That the applications support the map by stating the approximate number
of acres of the approximate 200,000 scres in Oregon of off-project lands that
have potential pump lands and potentisl gravity landss . That the same breakdown
be made of the approximately 100,000:acres of off-project lands lying in Modoc
and Siskyou counties in Califomia. The breskdown on acreage t0 be arrived at
by a record survey. : L S ‘

4, That the area power réte be applied to pumps'of 10 horsepower and UPe

5o. That the minimum anmial charge for the first five (5) years of contin-
uous service shall be $14,40 per horsepower for the first horsepower and $10.80
- per horsepower for excess horsepower as is now set out in Schedule #20, now in~
effect, After five (5) years of continuous service the minimum seasonal change .
- shall be $7.20 for the first horsepower and $5.40 Per horsepower for the excess HP.

. 6. That after power rates have been established for off-projéct pumpers and
applications have been approved by- the Public Utilities Commisgiona of Oregon and
Celifornia, no change in power rates for the term of the. contract between the Bur~
‘ean of Reclamation and The California Oregon Power Company shall be submitted to
the Commissions unless filed Jointly by Copco and the Klamath Basin Water Users
Protective Association. S o ‘ : '

7. Thaf:it had been determined that flat rates applied by horsepower would
be more satisfactory to the water users eff-prejeed, than an off-pesk rate and on
peak rate for off-project pumpers. v

Mbtiod made, secbnded and duly passed that meeting adjourn for lunch. Time
12:4’0 PQNID ‘ S

Meeting reconvened at 1:30 P.M,

After further general discussion on power rates for of f~project water users,
Mre Marshall stated that the committee had agreed at lunch (the two groups having
eation separately) that it was believed that a flat rate of 8- mills for 10 horse-
power pumps to 49 horsepower pumps and a 7 mill rate for 50 horsepower pumps and up

would be satisfactory to off-project water users. - :

, Mr. Boyle stated that if the Association would compose another letter to The
California Oregon Power Company setting forth the points agreed upon and request
that these rates be approved by his Company that immediatly upon its receipt he
would take it before his-Board of Directors for their action.
Stated also that letter be submitted in triplicate with acceptance paragraph
for his signature if-approved by his Board. _

Mro Howard stated that if Copco approves and returns a copy of the acceptance
that he will immediately call a meeting of the Board of Directors of the Association
and endeavor to get their approval and also action on submitting & letter to Mr.

Ce Ho Spencer withdrawing all opposition to the contract between Copeco and the
Bureau and requesting that slgning of contract not be delayed.
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_ There being no further busniness to come before the Committee, on motiom
made, seconded and duly passed, meeting adjourned. Time 3:30 P.Me

ATTEST: i
: i
ﬁ //3 : g 7 ' !
L g % - T e /,)\ {g’,ﬂ%v,v-y.a,.rl.\,
s - 7. Chairman

i/

g

\INUTES OF KLAMATH BASIN WATER USERS PROTECTIVE ASSOCIATION,
HEID IN THE VETERANS MEMORIAL BUILDING, KLAMATH FALLS, ORE=
GON, NOVEMBER 28TH, 1955 ‘ ,

The Board of Directors of the Klamath Basin Water Userstrotective_Aéso-
ciation met in Special session in the Veterans MemoriglvBuilding, Klamath Falls

Oregon, at 1:30 P November 28th, 1955.: - :

" The meeting was called t0 order by Frank Z. Howard, President of the Board.
Present in answef to rollyéall were Directors: Frank Ze Howard, Dick
Henzel, Frank L. King, Jr., Lloyd Gift, E. M. Mitehell, John A. Marshall, Ben
Picket and W, P, Hoopere |

v Othérs‘present'wére: Nelson Reed and George Stevenson of the Oregon Kla- K
math River Commissionj Delos Mills, President of the Butte Valley Water De- , } _
velopment Association and Re We Hubbell of the Herald and News. SR B

The:Qinutes of the previous meetinngere read by thé Secretary and oh_mo-
tion made, seconded and duly passed, were approved as read and ordered signed.

, Frank Howard read a prepared brief of Agsociation accomplishments from
the date of organization to the present with emphasis on work done on Bureau- |
Copco proposed contract and power rate for off-project pumperse

The Secretary read letter containing 8 proposals sent to The California
Oregon Power Company and which had been returned to Association with acceptance
paragraph signed by Mr. J. Ces Boyle, Vice President and General Manager, with .
+wo minor changes. {copies of this letter was sent to Board members prior to
this meeting and copies of letter with acceptance paragraph signed will also
be mailed to all concerned){ ‘

After general‘discuésion on ietter and minor changes requested by Copco
in accepting, the following action was takens '

Mbtibn made by John.A. Marshall, seconded by E. M. Mitchell, and unanim-
ously passed that Assoclation proposals to Copco in letter form with acceptance
by Copco with two minor changes be and hereby are gpproved.

Motion made by W. P. Hooper, seconded by Lloyd Gift and unanimously passed
that withdrawal of oppositicn to Bureau-Copco proposed contract, dated October
10, 1955, is hereby withdrawn snd letter to that effect together with copy of
signed agreement between Copco and the Klamath Basin Water Users Protective
Association be forwarded immediately to Mre. C. H. Spencer, Regional Director,
Buresu of Reclamstion, Sacramento, California, end others concerned.
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.. Motion made by John A, Marsha.ll, seconded by Frank L. kmg, Jre, and un=
‘animously passed that the Associstion stand the cost of gathering the necessary
facts and figures as set f'orth in proposal number four of letter to Copco dated
‘ Novamber 3, 1955, . L

Motion made by Ee M, Mitchell, seconded by Dick . Henzel and unammously
passed .that this Association hereby approves the completed compact between Oregon
and Californias and that this Association will appear and/or support the Klamath
River Commissions in public hearings and before the Oregon State Legislature and
the Um.ted S’ca.tes Congress._

The followmg man“ber Distrlcts e.nd their representatlves {0 this Assoclatxon
during the year 1955 are} : :

Willow Valley Irrigation District v © Lloyd Gift

Meadows Drainage District: W. P. Hooper
Van Brlmmer Ditch Company - B. Ce Lemler

: Bills and vouchers in nhe amount of $89 20 were presen‘ted a.uuited by theé
v Executlve Commttee and on motion made, seconded and duly passed checks in payment -
thereof were ordered drawn, as follows.

489 Klamathlrrigation District © . Phone calls _ $ 4.80.

#90 - Frank Z. Howard _ : Lunch reimbursement . 5,40
#91 John L. Stewart, Jr Serve. S‘écty‘-‘l‘r‘ea.s 79.00

'I‘here ‘being no further buasiness to, come before the Boa.rd, on motion made by
W. P. Hooper, seconded by Lloyd Gift and duly passed meeting adjourned,.
'Dlme 3:30 P Mo _

A.TTESI‘ $

b %/wf 7 - N

(/ . Secretary-Treasurer {/ " /President

KWVA 00247



