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The Klamath Off-Project Water Users (“KOPWU”’) submits this Response in
Opposition to PacifiCorp’s (or the “Company”) Motion for Summary Disposition (*“Motion™) in
Public Utility Commission of Oregon (“OPUC” or the “Commission”) Docket No. UE 171.
KOPWU requests that the Commission deny PacifiCorp’s request to terminate the April 30, 1956
Agreement (“Off-Project Agreement” or the “Agreement”) between the Klamath Basin Water
Users’ Protective Association (the “Water Users Association”) and PacifiCorp’s predecessor, the
California Oregon Power Company (“Copco™).

INTRODUCTION

The Off-Project Agreement has been in effect for approximately 50 years. The
Agreement represents the culmination of a complex series of events that defined the rights of
PacifiCorp’s Off-Project Customers, yet PacifiCorp’s Motion excludes virtually any meaningful
discussion of the background of the Off-Project Agreement. Moreover, PacifiCorp fails to
recognize that the Agreement creates distinct legal rights, and the Company raises issues in its
Motion that are inconsistent with the legal standards for summary disposition and contract
interpretation.

Termination or modification of a valid and effective contract is a matter that the
courts and this Commission do not take lightly. Implicit in PacifiCorp’s Motion is the misguided
suggestion that the Commission may disrupt the obligations in the Off-Project Agreement
without thoughtful consideration of legal principles that discourage termination of the parties’
valid contractual rights. Furthermore, PacifiCorp fails to describe the reasons for the Off-Project

Agreement or the mutual exchange of consideration that forms the basis of the Agreement.
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PacifiCorp’s Motion must be decided based on the laws governing summary disposition, legal

standards for contractual interpretation and enforcement, and economic considerations that have

justified the Off-Project Agreement for the last fifty years. KOPWU requests that the

Commission deny PacifiCorp’s Motion for Summary Disposition for the following reasons:

1.

The Off-Project Agreement is unambiguous in that it does not terminate in 2006.
PacifiCorp’s attempt to impose the expiration date in the January 31, 1956
agreement between the United States (“U.S.”) and Copco (“On-Project
Agreement”) on the Off-Project Agreement is without legal or factual support.
The Commission has recognized in the past that it is not the proper body to
adjudicate parties’ contractual rights. Accordingly, the Agreement should remain
in effect until a court determines otherwise.

The plain language of the Off-Project Agreement provides that it continues in
effect as long as PacifiCorp continues to operate its Hydroelectric Project No.
2082 and water continues to flow from Off-Project land to the Klamath River
above Keno. Under no circumstances should the Off-Project Agreement
terminate while PacifiCorp operates under its current Federal Energy Regulatory
Commission (“FERC”) hydro license, or an annual license renewal, for Project
No. 2082.

PacifiCorp has raised the issue of the parties’ intent with respect to termination of
the Off-Project Agreement, and determination of the parties’ intent is a genuine
issue of material fact that the Commission cannot resolve on summary
disposition.

PacifiCorp seeks to impose special contract standards on the Off-Project
Agreement that, by definition, apply in an entirely different context. The
Commission has never subjected the Agreement to these standards in the past.
PacifiCorp has not demonstrated as a matter of law that conventional special
contract standards should be applied to the Off-Project Agreement or that these
standards dictate that the Commission must terminate the Agreement.

PacifiCorp has disregarded OPUC standards and policies that promote upholding
negotiated agreements that have been approved by the Commission. Application
of these standards to the Off-Project Agreement involves genuine issues of
material fact that cannot be resolved on summary disposition.

The Klamath River Basin Compact (the “Compact”), which is codified at
ORS §542.610 et seq., provides that Klamath irrigation customers should receive
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the “lowest power rates which may be reasonable” for irrigation and drainage
pumping. PacifiCorp’s claim that the Compact merely restates the OPUC’s just
and reasonable standard ignores the significance of the Compact and conflicts
with established principles of statutory construction.

7. PacifiCorp’s request to impose a one-time 1176% rate increase on Klamath
irrigator customers is unprecedented.r The Off-Project Agreement was designed
to avoid the imposition of such unjustified rate increases on Off-Project
Customers.

KOPWU requests that the Commission deny PacifiCorp’s Motion for Summary
Disposition. KOPWU also requests that the Commission find the Off-Project Agreement to be
unambiguous as it does not contain a termination date. If the Commission does not find that the
Off-Project Agreement is unambiguous, then the Commission should allow the courts to resolve
the parties’ contractual issues. Discussed below are the reasons why both summary disposition
and alteration of the Off-Project rate are improper. KOPWU has a valid and enforceable contract
that should remain in place.

HISTORICAL CONTEXT OF THE OFF-PROJECT AGREEMENT
To place PacifiCorp’s request to terminate the Off-Project Agreement in full

perspective, it is important to look back over the past 100 years at the development of the
Klamath Reclamation Project (“Klamath Project” or the “Project”) and the events that led to the

contract rates in the Off-Project Agreement. PacifiCorp provides electric service to KOPWU’s

members in accordance with the Off-Project Agreement, which specifies power rates for

= Despite the unprecedented rate increase proposed by PacifiCorp in Docket No. UE 170 for Klamath Basin
irrigation customers, in its direct testimony the Company did not identify the proposed rate or revenue
changes that would result from moving the Klamath Basin irrigation customers from Schedule 33 to
Schedule 41. OAR 8§ 860-022-0030 (requiring statements of proposed changes “for each separate
schedule”). KOPWU obtained this information only after requesting a comparison in discovery and
conferring with the Company to resolve its objection that it was not required to provide a study for any
other party.
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irrigation and pumping in the Upper Klamath River Basin for “Off-Project” Customers. Off-
Project Customers are those who are not located on “Project Land” of the Klamath Project.?’ The
hallmarks of the historical foundations of the Agreement are: 1) the commencement of the
Klamath Project by the U.S. Department of the Interior’s Reclamation Service (“Reclamation”)
in the early 1900s; 2) the 1917 Link River Dam Contract between Reclamation and Copco; and
3) the Federal Power Commission (“FPC”) issuance of a license to Copco in 1956 for FERC
Project No. 2082, which consists of certain dams and hydroelectric facilities on the Klamath
River below Keno. All of these events led to the execution of the Off-Project Agreement by
Copco and the Water Users Association in 1956. The bargain reflected in the Off-Project
Agreement is straightforward: in exchange for the power rate contained in the Agreement, Off-
Project irrigators agreed to support Copco’s application to construct Project No. 2082 and to
provide water for Copco’s downstream hydroelectric facilities.
A. 1880 — 1916: Early Irrigation and Power Development in the Klamath Basin
Farmers introduced irrigation to the Klamath Basin in the 1880s with the

construction of ditches and canals to irrigate farmland, provide power for mills, and transport

£ A Copco tariff that bears an effective date of May 1, 1956, and is titled “Upper Klamath River Basin
Irrigation and Agricultural Drainage Pumping Service Tariff (For Users Not on Project Land)” defines
“Project Land” as “All land of the United States lying in the Upper Klamath River Basin, and all land in the
Upper Klamath River Basin lying within any public district or within the service area of any association
which has contracted or may hereafter contract and any land of individuals or corporations in the Upper
Klamath River Basin which have contracted or may hereafter contract with the United States, pursuant to
the Federal reclamation laws, for water service or for the construction of irrigation, drainage, or other
reclamation works.” Re PacifiCorp, OPUC Docket No. UE 171, Affidavit of Matthew W. Perkins Exhibit
No. 1 (Apr. 28, 2005) (“Affidavit”). Project Land is defined in the same manner in the On-Project
Agreement. References to page numbers in Exhibits to the Affidavit refer to the page numbers in the
original documents.
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Iogs?’ By 1903, Reclamation began investigating the development of additional irrigation in the
Klamath Basin. Reclamation’s Chief Engineer suggested after his first visit to the Upper
Klamath River Basin that a “dam could be built at the lower end of the Upper Klamath Lake in
order to hold back an amount of water” sufficient to irrigate over 100,000 acres as well as
generate power for pumping. Shortly thereafter, Reclamation set aside over one million acres
of public lands in the Klamath Basin for power purposes.ﬁl

Recognizing that development of a federal reclamation project would benefit the
Klamath Basin, Oregon and California assisted Reclamation’s efforts. In early 1905, the Oregon
and California Legislatures passed laws authorizing Reclamation to lower the water levels of
certain lakes in the Klamath River Basin, and ceding to the U.S. title to all land uncovered by
lowering the lake levels.” By May 1905, the Secretary of the Department of the Interior
(“Interior”) had authorized development of the Klamath Project, which was to consist of a series
of dams and distribution canals to facilitate agricultural irrigation and development in the
Klamath River Basin. Reclamation began constructing the Project’s main canals and distribution
system in 1906, and irrigation using water from the Project began in May 1907.¥

Reclamation noted early on that the farmers “who reside in the Klamath Basin

were practically unanimous for the construction of the government project, and had organized a

¥ Eric A. Stene, The Klamath Project (Seventh Draft) 2—-3 (Bureau of Reclamation History Program 1994)
(“Stene History™).

4 I. S. Voorhees, History of the Klamath Project, Oregon-California, From May 1, 1903 to Dec. 31, 1912 4

. (Dept. of the Interior, U.S. Reclamation Service, 1913) (“1913 History™).

> Id.

& Id. at 8.

u Water Rights on Lower Klamath Lake, 331 Decisions of the Dept. of the Interior 693, 695-96
(June 9, 1932).

g 1913 History at 173-74.
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Water Users’ Association ready to meet the requirements of the Government.”¥ The water users

assisted Reclamation in obtaining land and water rights, and the Association agreed to repay the

government for the costs of the Project.2?

B. 1917: Copco Convinces Interior to Allow Private Construction of the Link River
Dam

As Reclamation continued constructing the Klamath Project in the early 1900s,¥
Copco began developing its own hydropower resources on the Klamath River in California. By
1915, Copco realized that upstream development of the Klamath Project would eventually result
in insufficient water during the summer to generate power at Copco’s downstream projects in
California.X? Copco needed some ability to regulate streamflow in the Klamath River.X¥

Knowing that Reclamation had contemplated building a dam to regulate the flow
from Upper Klamath Lake, Copco inquired as to the timing of the project.* The government
responded that although it planned to construct a dam on Upper Klamath Lake in the future, it
lacked the funds to do so right away. Copco approached the government with a unique proposal:
if the government would grant Copco the right to operate the dam in the future, Copco would

15/

finance and construct the dam right away.™ Although this proposal deviated significantly from

its plans for a federally developed Klamath Project, the government agreed to Copco’s plan.

9 Id. at 20-21.

o Exh. No. 2 at 33.

w The Clear Lake Dam was completed in 1910, the Lost River Diversion Dam in 1912, and the Lower Lost
River Diversion Dam (now Anderson-Rose Diversion Dam) in 1921.

= Affidavit, Exh. No. 2 at 13-14; Affidavit, Exh. No. 3 at 22 (Statement of Herman Phleger, Counsel for
Copco).

L Affidavit, Exh. No. 2 at 34.

W Affidavit, Exh. No. 3 at 22.

w Id.
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Copco and Interior immediately began negotiations to construct what is now the
Link River Dam. These negotiations culminated in a 1917 contract (the “Link River Dam
Contract”) “whereby [Copco] would build the dam, take care of damages about the lake, supply
water to the Government project, and regulate the flow of the stream so that the normal flow
would go down the river through California and through [Copco’s] power house in
California.”®® In addition, in return for the right to operate the dam, Copco agreed to supply
power for pumping to irrigators on the Klamath Project at a rate of seven mills per kilowatt hour
(“mills”).X” The government requested a special rate for pumping on the Project because, until
that time, the plan had called for federal development of the dam, and the government would
have sold the power generated by the Project and used for Project purposes at a special rate. It
was unusual for a power company to build and operate a dam on a Reclamation project.2¥ The
Link River Dam Contract may in fact have been “the first joint venture between the Department
of Interior and a private industry.”? As described below, the government’s change in plans was
not well received in the Upper Klamath River Basin.
C. 1920s — 1930s: Opposition to the Link River Dam Contract

Upper Klamath River Basin water users and Oregon politicians strongly opposed
the Link River Dam Contract. The Klamath Irrigation District sent a telegram to the Secretary of
the Interior stating that negotiation of the Link River Dam Contract “without consulting wishes

of people has aroused much hostility and suspicion.”®® The Klamath Falls Business Mens’

16 Id.

w Affidavit, Exh. No. 4 at 5.
= Stene History at 19.

9 Affidavit, Exh. No. 2 at 34.
2 Affidavit, Exh. No. 5.
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Association passed a resolution “that our Senators and representatives in Congress be urgently

requested to appropriate the necessary funds to complete the Klamath project as originally

planned.”?/

While the objections to Link River Dam Contract persisted, on July 20, 1920,
Copco began constructing the Link River Dam. Oregon Senator George Chamberlain, who had
been governor when Oregon passed the legislation ceding its lands to the U.S. for the Project,
quickly asked the Secretary of the Interior to halt construction to reconsider the Link River Dam
Contract:

I think | can speak authoritatively when | say to you that when the
cession was made . . . by the State of Oregon to the United States it
was the purpose solely of the State to make the same to aid in the
operations of irrigation and reclamation under the act of Congress
approved June 17, 1902.

If the suggestion [had] been made that the waters of the lake were
to be used for power purposes or that the Government would ever
enter into a contract with any private company or corporation
authorizing the construction of a dam and the utilization of the
waters of the lake for power purposes or the irrigation lands not
coming within the provisions of the reclamation act, the legislature
would not have made the cession, and | am sure that | never would
have approved the act.?

The Secretary responded by stating that he agreed with Senator Chamberlain in policy:

With your position on the question of policy involved | am in
entire agreement. The United States should have built this dam on
its own account, and with its own funds. If the question of
entering into this contract were before me as a new matter, | should
take that position and, of course, decline to enter into agreement
along the lines here involved.?

2 Affidavit, Exh. No. 6 at 1.
2 Affidavit, Exh. No. 3 at 46.
= Affidavit, Exh. No. 7.
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Ultimately, however, the Link River Dam Contract was allowed to stand.

The State of Oregon subsequently petitioned Congress to pass legislation granting
the U.S. District Court in Oregon jurisdiction to hear an action to set aside the Link River Dam
Contract. Oregon’s Attorney General argued that Oregon had ceded its land and water rights to
the U.S. in trust for the purpose of developing federal reclamation and hydro projects, and that
the U.S. had violated the trust by making “a contract under which it has turned over [the] power
privileges . . . to [Copco] for 50 years.”2¥ Copco opposed the legislation, arguing that “no
beneficial or useful result could ever flow from it,” and the State of Oregon’s efforts ultimately
were unsuccessful 2/

D. 1951: Copco’s Big Bend License Applications Lead to the Off-Project Agreement

The On-Project and Off-Project Agreements at issue in this proceeding have their
genesis in Copco’s 1951 applications to construct Project No. 2082, including the Big Bend
facility (now called J. C. Boyle), on the Klamath River below Keno.%' The State of Oregon,
Interior, Reclamation, and nearly every Klamath Basin irrigation district opposed Copco’s
applications.2”

Interior and Reclamation protested on the basis that granting Copco the license

would be detrimental not only to “the present and future irrigation of lands within the Klamath

Project,” but also to “the future development of other irrigable areas in the vicinity of the

2 Affidavit, Exh. No. 3 at 11 (statement of Lawrence A. Liljegvist).

2 Affidavit, Exh. No. 3 at 20.
%/ Affidavit, Exh. No. 2 at 53.
a Affidavit, Exh. No. 8 at 1.
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Klamath Project.”?® The U.S. was concerned that if Copco were permitted to develop power at
this site, the company would not provide low-cost power to Klamath Basin irrigators, and the
region’s agricultural economy would suffer.2 In contrast, if Interior itself developed the dam,
the power “would be available for pumping, for financial aid to irrigation, and for sales to
customers having preference rights under the reclamation laws.™Y

Heeding the concerns expressed by the U.S. and other parties, the FPC issued the
Project No. 2082 license, but it conditioned its issuance upon Copco securing a renewal of its
Link River Dam Contract with Reclamation “so as to make adequate water supplies available for
its operation.”Y The FPC specified that the renewed contract had to cover a time period
equivalent to the duration of the license for Project No. 2082 (until 2006) and include “terms and
conditions substantially similar to those terms and conditions contained in [the Link River Dam
Contract].”*¥ Thus, the FPC specifically required as a condition of the Project No. 2082 license
that Copco extend the contract rates for irrigation and pumping power included in the Link River
Dam Contract.

Negotiations to renew the Link River Dam Contract commenced. The most
active participants in these negotiations were the U.S. (through Interior and Reclamation), the
Oregon-California Klamath River Compact Commission, and the Water Users Association.>

The Water Users Association insisted that Copco provide contract rates for irrigation and

pumping to both Upper Klamath River Basin customers located on Klamath Project land and

= Affidavit, Exh. No. 9 at 1-2.

2 Id. at 4; see Affidavit, Exh. No. 10 at 50.
s Affidavit, Exh. No. 10 at 10.

& Affidavit, Exh. No. 12 at 2.

&2l Affidavit, Exh. No. 11 at 5-6.

& The Water Users Association presently does business as the Klamath Water Users’ Association.
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those off Project land (i.e., “Off-Project Customers”).2¥

The Water Users Association argued
that the “power rates allowed Districts and persons having contracts with the Bureau should also
be allowed those having State water rights as long as the return flow from their lands, if any,
would return to the Klamath River above Keno.”® The water users had not been given a voice
in the original Link River Dam Contract, and subsequent attempts to rescind that agreement had
failed. Now, however, the water users had enough leverage to hold up Reclamation’s approval
of the renewed agreement until the water users reached agreement with Copco on the issue of
On- and Off-Project rates.®
E. 1956: Negotiation, Execution, and OPUC Approval of the Off-Project Agreement
The following facts regarding the Off-Project Agreement are uncontroverted: 1)
on April 30, 1956, Copco and the Water Users Association executed an Agreement that provides
the contract rate for Off-Project Customers; 2) the April 30, 1956 Agreement was approved by
the OPUC; 3) Copco or PacifiCorp has provided service to Off-Project Customers pursuant to
the April 30, 1956 Agreement since its approval; and 4) the Agreement does not contain an

expiration date.3

In addition, the Off-Project users pay slightly higher rates for power than the
On-Project users. On May 11, 1956, Copco’s Vice President and General Manager, J. C. Boyle,
testified before the California Public Utilities Commission (“CPUC”) that Copco and the Water
Users Association had executed the Off-Project Agreement on April 30, 1956, and the Oregon

Public Utility Commissioner approved the Agreement on May 2, 1956:

o Affidavit, Exh. No. 12 at 8; Affidavit, Exh. No. 8 at 4, 7.

& Affidavit, Exh. No. 13.

3/ See Affidavit, Exh. No. 14 at 2.

8 Motion at 2, 5; Affidavit of Laura Beane, Exh. No. 2 (identifying the April 30, 1956 Agreement as the

“Off-Project Contract” that PacifiCorp seeks to terminate).
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Q. Has the company entered into a similar contract with respect to
off-project users located in that part of the Upper Klamath River
Basin which is in Oregon?

A. Yes, we have. By an agreement dated April 30, 1956, we entered
into a contract with the Klamath Basin Water Users’ Protective
Association providing for a rate of 7% mills per kilowatt hour for
pumping installations of 10 horsepower or more, subject to a
seasonal minimum charge of $111.60 for the first 10 horsepower,
and $10.80 per horsepower for all horsepower in excess of 10
horsepower. After the fifth year of continuous use, the minimum
charge shall be reduced to one-half of that effective during the first
five-year period.

Q. Has the contract relating to off-project users in the Upper Klamath
basin in Oregon been approved by the Public Utilities
Commissioner of Oregon?
A. Yes, it has, by a letter dated May 4, 1956.3%
KOPWU has been unable to locate a copy of the OPUC’s letter of approval. Nevertheless, Mr.
Boyle’s statement and the Commission’s subsequent recognition of the Off-Project Agreement in
PacifiCorp’s rates reflect that the Agreement was approved.%

As described above, the Water Users Association asked Copco to provide a
contract rate for both Off-Project Customers and On-Project Customers. The Water Users
Association’s demand resulted in a standoff: Copco refused to include a contract rate for Off-
Project Customers in the renewal of the Link River Dam Contract, and as a result, the Water

40/

Users Association objected to the renewal of the contract in the FPC proceeding.™ Eventually,

Copco and the Water Users Association reached a compromise. Copco agreed to negotiate with

-~ Affidavit, Exh. No. 15 at 44-45.
® See, e.9., Re PacifiCorp, OPUC Docket No. UE 94, Order No. 96-175 at 16-17 (July 10, 1996) (discussing

allocation of contract rates that the Klamath customers receive “in exchange for water rights for
hydroelectric projects on the Klamath River”).
40 See Affidavit, Exh. No. 8 at 7.
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the Water Users Association a separate “Off-Project” agreement providing power rates for
customers not located on project land. In exchange, the Water Users Association agreed to
withdraw its protest to the renewal of the Link River Dam Contract, which would allow Copco to
secure its license for Big Bend.*

Negotiations for the Off-Project Agreement involved a number of exchanged
proposals between Copco and the Water Users Association.*? The Water Users Association sent
two different letter proposals to Copco during this period, one dated October 28, 1955, and
another dated November 3, 1955 (the “November 3, 1955 Letter”). In the November 3, 1955
Letter, the Water Users Association proposed rates and terms of service for Off-Project
Customers in exchange for withdrawing its protest to the amendments to the Link River Dam
Contract. Copco signed the November 3, 1955 Letter on November 22, 1955, indicating the
company’s acceptance; nevertheless, the parties subsequently executed the Off-Project
Agreement on April 30, 1956, agreeing to new terms.

PacifiCorp claims that the parties intended the Off-Project Agreement to
terminate in 2006 based on the proposal in the November 3, 1955 Letter that “after power rates
have been established for off-project pumpers and applications have been approved by the Public

Utilities Commissions of Oregon and California, no change in power rates for the term of the

contract between the Bureau of Reclamation and Copco shall be submitted to the Commission

4 See Affidavit, Exh. No. 14 at 2.
2/ Affidavit, Exh. No. 8 at 8. The meaning of the letter proposals sent by the Water Users Association to
Copco is discussed in more detail in Section A.2.c of this Response.
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unless filed jointly by Copco and this Association.”® The November 3, 1955 Letter is not an
“agreement” and does not reflect the intent that PacifiCorp claims. First, the November 3, 1955
Letter reflects that the parties purposefully excluded a definitive termination or expiration
provision from the Off-Project Agreement despite previously considering such a provision.
Second, the November 3, 1955 Letter proposal was never a valid agreement regarding Off-
Project Rates, because the terms of the proposal never took effect. The November 3, 1955 Letter
was specifically rejected by the CPUC on August 29, 1956, and there is no evidence that the
OPUC ever approved the letter. The terms proposed in the November 3, 1955 Letter have been
superceded by the Off-Project Agreement.

PacifiCorp also appears to attach significance to the fact that the November 3,
1955 Letter was presented to the CPUC, and that the CPUC rejected the proposed rate as too low
and lasting for too long a period of time.* PacifiCorp’s argument only highlights the OPUC’s
different conclusion regarding the Off-Project Agreement. The OPUC reviewed the Off-Project
Agreement and determined that the contract rates and lack of definitive expiration date were
appropriate.

PacifiCorp also describes the Off-Project Agreement as a “me too” contract that is
“secondary” to the On-Project Agreement.*® Given the important role that the Off-Project

Agreement played in allowing Copco to secure a license to construct what is now one of

PacifiCorp’s more important hydroelectric projects, it is hardly appropriate to dismiss the

3 Affidavit, Exh. No. 16 at 2. The October 28, 1955 letter proposed that Off-Project rates would apply “for
the duration of the contract between the Department of Interior and The California Oregon Power
Company.”

4 Motion at 19.

45/ Id. at 18.
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Agreement as being “secondary” in nature.*¢ The Off-Project Agreement is an entirely separate

contract from the On-Project Agreement. It was negotiated separately from the On-Project
Agreement and it creates distinct legal rights. The plain language of the Off-Project Agreement
states that the contract rate was provided:

In consideration for an increased flow of water caused by the

development of lands for agricultural purposes within the Upper

Klamath River Basin, which increased flow will be used for the

generation of electric power in Copco’s proposed dam

improvements on the Klamath River below Keno.”

In addition, the CPUC transcript that PacifiCorp attached to its Motion contradicts its claim that
the Off-Project rate is higher than the On-Project rate because it was merely a “me too”
agreement. The Water Users Association’s President testified that the slightly higher Off-Project
rates were justified because, unlike the On-Project irrigators, the Off-Project irrigators did not
have to pay costs to Reclamation in relation to the Klamath Project.@’

The history also shows that aside from obtaining its FPC license, Copco had other
reasons to support the Off-Project Agreement. Copco was willing to provide contract rates in the
entire Klamath Basin because “[i]t is a different type of territory than any other served by
[Copco] in Northern California and also in Oregon.”¥ Copco acknowledged that the Upper
Klamath Basin was uniquely suited to the exchange of benefits embodied in the Off-Project

Agreement because of the “increased drainage pumping of water flow into the Klamath River

which is of beneficial use to the company in its hydroelectric plant on that river.”®® The Off-

. See id.

4 Affidavit, Exh. No. 1.

& Affidavit, Exh. No. 15 at 70 (testimony of Frank Z. Howard).
2 Affidavit, Exh. No. 15 at 28 (testimony of J. C. Boyle).

= Affidavit, Exh. No. 15 at 135 (statement of Robert N. Lowry).
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Project Agreement also was good for Copco’s bottom line. J. C. Boyle stated to the Water Users
Association’s Executive Committee that “it would without a doubt be a good thing financially
for Copco if a favorable power rate could be granted” to Off-Project lands and that the additional
irrigation would “make it better for Copco from a power use standpoint.”
F. 2005: PacifiCorp’s Request to Terminate the Off-Project Agreement

In 1976, J. C. Boyle wrote that irrigation and power in the Klamath Basin had
“developed parallel to and complimented each other.”®? Now, however, PacifiCorp requests that
the Commission authorize the Company to retain the benefits of the hydropower development in
the Upper Klamath River Basin, but eliminate the irrigation and pumping contract rates in the
region. PacifiCorp has declared that it will no longer honor its obligations in the Off-Project
Agreement after 2006, and that the Company will move Off-Project Customers to the
Company’s standard irrigation tariffs.2¥ According to PacifiCorp’s calculation, moving Off-
Project Customers to standard irrigation tariffs will raise Off-Project Customers’ rates by
1176%.2¥ This unprecedented rate increase would devastate Off-Project irrigation, and
PacifiCorp has not proposed any measure to mitigate the impact of the proposed rate increase on

customers or the economy of the Upper Klamath River Basin.>® PacifiCorp’s plans to move

sy Affidavit, Exh. No. 18.

22l Affidavit, Exh. No. 2 at 57.

= Re PacifiCorp, OPUC Docket No. UE 170, PPL/100, Furman/13 (Nov. 12, 2004).

=4 Affidavit, Exh. No. 19.

In UE 116, PacifiCorp proposed a rate mitigation adjustment to ensure that no customer class would
experience a rate increase of more than fifteen percent. Despite the Commission’s conclusion in that
docket that it did “not find that it is in the public interest to impose greater than 15 percent price increases,”
PacifiCorp now requests a rate increase of more than one thousand percent for Off-Project Customers. Re
PacifiCorp, OPUC Docket No. UE 116, Order No. 01-787 at 50, 52 (Sept. 7, 2001).
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Off-Project Customers to standard tariffs and its request to terminate the Off-Project Agreement
also constitutes breach of contract.

The Upper Klamath Basin is a unique agricultural region because it “remains one
of the few regions in the United States where families rather than agribusiness corporations run
the farms.”®® But as PacifiCorp’s consultants have pointed out, if the Company is successful in
this litigation, it will be *“in a position to wield great power over the lives of these Upper Klamath
Basin irrigators as it sets the power rate for the region."ﬂ’ If the OPUC permits PacifiCorp to
terminate the Off-Project Agreement and place Off-Project Customers on standard irrigation
tariffs, a way of life that has been enjoyed for over 100 years will dramatically change, an
economy will be devastated, and PacifiCorp will be allowed to claim the full benefits of the
water in the Klamath Basin while depriving Off-Project Customers of any reciprocal benefit.
Such a result should not occur, and it cannot legally occur in the context of a motion for
summary disposition.

LEGAL STANDARD FOR SUMMARY DISPOSITION

Summary judgment, or summary disposition as it sometimes is called in OPUC
proceedings, is designed to determine whether there is any genuine issue of material fact to be
resolved in a trial or hearing.®¥ In resolving requests for summary disposition, the Commission
has applied the summary judgment standard in ORCP 47, which provides:

The court shall enter judgment for the moving party if the
pleadings, depositions, affidavits, declarations and admissions on

3%/ Stephen Most, Nature and History in the Klamath Basin, Putting Nature to Work: Reclaiming the Upper

Basin (Oregon History Project 2003).
3 Affidavit, Exh. No. 20 at 34,
= Klimek v. Continental Ins., 57 Or. App. 435, 441 (1982); Re PacifiCorp, OPUC Docket No. UE 111, Order
No. 00-090 at 5 (Feb. 14, 2000).
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file show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.
No genuine issue as to a material fact exists if, based upon the
record before the court viewed in a manner most favorable to the
adverse party, no objectively reasonable juror could return a
verdict for the adverse party on the matter that is the subject of the
motion for summary judgment.®

Under this standard, the moving party has the burden to demonstrate the absence of a genuine
issue as to any material fact when the record is viewed in the light most favorable to the
opposing party.2? It is insufficient for the moving party to assert that the opposing party lacks
evidence to support its allegations—the moving party must affirmatively disprove those

allegations.ﬂ’ If a moving party’s own motion creates a genuine issue of material fact, the non-

moving party has no burden to provide opposing evidence.®?

A “material” fact, for the purposes of summary disposition, is a fact that is
relevant to the legal right of the party moving for summary judgment.2 A “genuine” issue is
one that is “triable,” which means an issue about which there is sufficient evidence to allow the
finder of fact to decide the matter.®

The Commission must evaluate PacifiCorp’s request to terminate the Off-Project

Agreement according to these standards. Both PacifiCorp and the Commission have recognized

in previous proceedings that “the standards for summary judgment are not easily met.”®® The

% ORCP 47C; Rio Communications, Inc. v. U.S. West Communications, Inc., OPUC Docket No. UC 410,
Order No. 99-611 at 4-5 (Oct. 5, 1999) (quoting previous version of ORCP 47C). ORCP 47 was amended effective
January 1, 2004, and the language quoted above reflects the most recent version of the rule.

& Beachcraft Marine Corp. v. Koster, 116 Or. App. 133, 136 (1992).

&y Tozer v. City of Eugene, 115 Or. App. 464, 466 (1992).

&/ Henderson v. Hercules, Inc., 57 Or. App. 791, 795 (1982).

&9/ See, e.9., Garrison v. Pac. Northwest Bell, 45 Or. App. 523, 533-34 (1980).

&4l Jones v. Gen. Motors Corp., 325 Or. 404, 413 (1997).

&/ Re PacifiCorp, OPUC Docket No. UE 111, Order No. 00-090 at 5 (Feb. 14, 2000).
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Commission may grant summary disposition terminating the Off-Project Agreement only if:
1) PacifiCorp has demonstrated that no genuine issue of material fact exists; 2) PacifiCorp has
affirmatively disproven KOPWU’s allegations; and 3) the Commission is certain that no
objectively reasonable factfinder could find that termination is unwarranted. In considering
PacifiCorp’s claims “the Commission must view the evidence and the record, including all
reasonable inferences that can be drawn from the record and the evidence, in the light most
favorable to [KOPWU].”%
ARGUMENT

PacifiCorp has not demonstrated that it is entitled to summary disposition.
Although the Company recognizes in its Motion that summary disposition is appropriate only
when no genuine issue of material fact exists, the Motion is self-defeating because it
simultaneously raises a genuine issue of material fact. Specifically, PacifiCorp alleges that the
Water Users Association and Copco “intended the [Off-Project] Contract to expire at the same
time as the [On-Project] Contract[,]” despite the fact that the Agreement bears no such limitation

on it face.?” The “intent” of the parties regarding the terms of a contract is an issue of fact that

cannot be resolved on summary judgment.2¢’ This is both a “genuine” issue and a “material” fact
in this case. It is a genuine issue because the Off-Project Agreement itself, along with the facts

and circumstances surrounding execution of the Agreement, provide sufficient evidence to allow

the finder of fact to decide the issue. It is a material fact because the intent of the parties with

&/ PGE v. Oregon Energy Co. and St. Helens Co-Gen, OPUC Docket No. UC 315, Order No. 98-238 at 1-2
(June 12, 1998).

&7/ Motion at 17.

& See Oregon Sch. Employees Ass’n v. Rainier Sch. Dist. No. 13, 311 Or. 188, 194 (1991) (the trier of fact

must ascertain the intent of the parties if a contract is ambiguous).
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respect to termination of the Off-Project Agreement is relevant to PacifiCorp’s legal right to
terminate the Agreement.

In addition, PacifiCorp requests that the Commission terminate the Agreement
based on application of special contract principles that are intended to apply in a different
context and to which Off-Project Customers have never been subject in the past. Termination or
alteration of the Off-Project Agreement is unwarranted; but even if the Commission believes that
PacifiCorp’s request has merit, the Company has not addressed the Commission’s standard for
altering contract rates or the Commission’s policy of upholding negotiated agreements. Finally,
PacifiCorp urges the Commission to adopt an interpretation of the Klamath River Basin Compact
that essentially would render the language in the Compact meaningless. PacifiCorp’s
interpretation is unreasonable and conflicts with the rules of statutory construction. All of these
arguments raise genuine issues of material fact that cannot be resolved on summary disposition.
Furthermore, the Company has not demonstrated that it is entitled to summary disposition as a
matter of law on these issues. The Motion should be denied.

A PacifiCorp Has Not Demonstrated as a Matter of Law that the Agreement
Terminates in 2006

In its Motion for Summary Disposition, PacifiCorp asks the Commission to
terminate the Off-Project Agreement, claiming that the “law and circumstances have changed.”®
The Commission cannot, however, unilaterally terminate the Off-Project Agreement. Regardless

of whether circumstances have changed since the Agreement was entered into, the Agreement

remains in effect unless and until a court of law declares that the parties are discharged from

& PacifiCorp Motion at 1, 17.
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their obligations to perform under the contract.”? Indeed, the Commission has stated in previous

proceedings that “[t]he Commission’s policy has been to uphold agreements negotiated by
parties at arm’s length.”? PacifiCorp asks the Commission to terminate the Agreement by
supplying a “reasonable” termination date, but established principles of Oregon law do not allow
terms to be added to a valid and binding contract. Instead, if the Commission is to consider the
contract issues in this case, its task is to interpret the contract to determine whether it is
ambiguous as to duration.”? The plain language of the Off-Project Agreement unambiguously
provides that the Agreement continues in duration as long as water from Off-Project land flows
to the Klamath River above Keno and PacifiCorp generates power at its hydro project below
Keno.

In addition, PacifiCorp’s request to terminate the Off-Project Agreement, along
with the Company’s statement that it plans to move Klamath irrigation customers to standard
tariffs in 2006, constitutes a breach of contract.

1. A Court Should Determine PacifiCorp’s and KOPWU’s Contractual Rights

As an initial matter, the authority to determine KOPWU’s and PacifiCorp’s rights

under the Off-Project Agreement lies with the courts. The Commission has previously stated

that the question of whether a utility can change a contract rate is a question for the courts, not

o See Portland Section of Council of Jewish Women v. Sisters of Charity, 266 Or. 448, 457 (1973) (“[F]acts
existing when a bargain is made or occurring thereafter making performance of a promise more difficult or
expensive than the parties anticipate, do not prevent a duty from arising or discharge a duty that has arisen.”).

w Wah Chang v. PacifiCorp, OPUC Docket No. UM 1002, Order No. 01-873 at 6 (Oct. 15, 2001).

e Yogman v. Parrott, 325 Or. 358, 361 (1997).
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the Commission.” Moreover, the Commission has previously concluded that it has no particular

expertise or authority to resolve a contract-related dispute simply because a regulated utility is
involved.” These principles are particularly applicable here because the Off-Project Agreement
is based on the historical series of trade-offs described above.

Described below is the three-step analysis that the Oregon courts follow to
interpret a contract. If the Commission is inclined to interpret the Off-Project Agreement rather
than leaving the entire analysis of the Agreement to a court, the Commission’s analysis should
start and end at the first step—determining whether the Agreement is unambiguous. Anything
beyond that first level of analysis: 1) cannot be resolved on summary disposition; and 2) involves
determining the parties’ intent and contractual rights, which goes beyond the Commission’s
expertise and authority. As a result, unless the Commission finds the Off-Project Agreement to
be unambiguous in that it does not terminate in 2006, the Commission should abstain from
resolving the issues related to the Agreement pending an interpretation and determination of the
parties’ rights by the Oregon courts.

2. The Off-Project Agreement Is Unambiguous and Must Be Enforced
According to its Terms

The only way the Commission can resolve issues regarding the interpretation of
the Off-Project Agreement is if the Commission finds the contract to be unambiguous.
PacifiCorp’s interpretation of the Off-Project Agreement fails under the three-step analysis that

Oregon courts apply to interpret contracts. First, the Off-Project Agreement is unambiguous.

I Re Pacific Power & Light Co., OPUC Docket No. UF 3074, Order No. 74-658 at 30 (Sept. 30, 1974)
(“Order No. 74-658") (“First, whether or not PacifiCorp can change contract rates ... is a question for the
courts to decide.”).

o Intelli-Com, Inc. v. GTE Northwest, Inc., OPUC Docket No. UC 255, Order No. 95-288 (Mar. 17, 1995).
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The Agreement lacks a definitive termination date and continues in effect as long as water from
Off-Project land flows to the Klamath River above Keno and PacifiCorp uses its hydroelectric
facilities below Keno to generate power. It would be patently unreasonable for the Commission
to conclude at the first level of contractual analysis that the Off-Project Agreement
unambiguously provides for termination on April 16, 2006. The plain language contradicts that
conclusion. Furthermore, the Commission is required on summary disposition to view the record
in the light most favorable to KOPWU.

Second, if the Commission finds that the Agreement is ambiguous, PacifiCorp’s
interpretation fails at the second level as well because the Company’s evidence that the parties
“intended” the Agreement to terminate in 2006 is inconclusive and does not overcome the plain
language of the Agreement. In any event, even if the Commission decides to review the Off-
Project Agreement and finds it ambiguous, it still must deny PacifiCorp’s Motion because the
meaning of an ambiguous contract is a genuine issue of material fact that cannot be decided at
the summary judgment level.” There is no need to consider the third step of the analysis
because PacifiCorp’s arguments fail at the first two steps. In addition, the third step of the
analysis goes well beyond Summary Disposition.

a. Oregon Law Requires a Three-Step Analysis to Interpret the Off-
Project Agreement

To interpret the language of a contract, Oregon courts engage in the three-step

B W. Sur. Co. v. FDS Diving Constr. and Salvage Co., 193 Or. App. 1, 7 (2004).
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analysis described in Yogman v. Parrott.”® First, the court considers whether the contract

language is unambiguous. To do so, “the court examines the text of the disputed provision, in

the context of the document as a whole.”™ If the court finds that an ambiguity exists, it then

examines extrinsic evidence of the contracting parties’ intent.”2’ If this still does not resolve the

ambiguity, the court must turn to “appropriate maxims of construction.™

While the question of whether a contract is ambiguous is one of law, the meaning
of an ambiguous contract is a question of fact2 Therefore, a court can only resolve an issue of
contractual interpretation at the summary judgment level if it finds that the contract is

unambiguous—that is, if it resolves the issue at the first level of the Yogman analysis.2¥ If the

contract is ambiguous, summary judgment is inappropriate.8

Under these circumstances, to resolve the issues regarding the Off-Project
Agreement at the summary disposition stage, the only reasonable conclusion is that the
Agreement unambiguously provides that it does not terminate on April 16, 2006. It would be
unreasonable to conclude that the Agreement unambiguously provides that the Agreement

terminates on April 16, 2006, especially viewing the record in the light most favorable to

KOPWU.

E’ Yogman, 325 Or. at 361. Although the Yogman analysis is widely accepted as the framework to apply in

interpreting contracts in Oregon, it typically has been applied to interpret a disputed contract provision. KOPWU
believes that this analysis also applies in the context of a dispute over the meaning of a contract as a whole.

77

= Id.

8 1d. at 363.
™ 1d. at 364.
8y Biomass One v. S-P Constr., 120 Or. App. 194, 200 (1993).

8 W. Sur., 193 Or. App. at 6.
& Biomass One, 120 Or. App. at 200.
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b. The Off-Project Agreement Unambiguously Provides that It
Continues as Long as the Contingencies in the Agreement Are Met

The Commission’s first step in interpreting the Off-Project Agreement is to
determine whether the Agreement is ambiguous as to its duration.®¥ To do this, the Commission
must examine the four corners of the contract.®¥ An ambiguous contract is one that “can
reasonably be given more than one plausible interpretation.”® On the other hand, if the meaning
of the contract “is so clear as to preclude doubt by a reasonable person,” the contract is
unambiguous.2¥ The mere fact that the parties disagree about a contract’s interpretation does not

make the contract ambiguous.2” If the court finds that the contract is unambiguous, it must

enforce the contract according to its terms.&¢/

The Off-Project Agreement is unambiguous in that it contains no termination
date. The Agreement states the date upon which it became effective, and it recites the parties’
promises and the consideration. It provides that in exchange for an increased flow of water
caused by development of lands for agricultural purposes within the Upper Klamath Basin,
PacifiCorp is to provide Off-Project users with the power rates for agricultural pumping

89/

specified in the Agreement.> This provision provides for the duration of the Agreement rather

than the external termination date that PacifiCorp unlawfully seeks to impose.

= Yogman, 325 Or. at 361.

The Yogman court instructed that courts are limited to examining the four corners of the contract when
determining whether a contract is ambiguous. 1d. However, there remains some uncertainty as to whether
courts may go beyond the four corners of the contract at this stage. See Portland Fire Fighters Ass’n v.
City of Portland, 181 Or. App. 85, 94 n.6 (2002).

& Coats v. State, 188 Or. App. 147, 150 (2003).
8/ W. Sur., 193 Or. App. at 6.

&1/ Biomass One, 120 Or. App. at 200.

& Coats, 188 Or. App. at 150-51.

89 Affidavit, Exh. No. 1.
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I. PacifiCorp Inaccurately Describes the Law Regarding
Interpretation of Agreements Without Termination Provisions

In its Motion, PacifiCorp misstates the applicable law in two important respects.

First, PacifiCorp cites Lund v. Arbonne Int’l, Inc., 132 Or. App. 87 (1997) for the proposition

that “[u]nder Oregon law, a contract that is indefinite as to its duration expires after a reasonable
term.”® This is both an inaccurate characterization of the holding in Lund and an incorrect
description of Oregon law relating to contracts that lack termination dates. The law in Oregon is
not that contracts of indefinite duration expire after a reasonable term.

When presented with contracts that lack a definitive expiration date, Oregon
courts have made a distinction between two types of contracts: contracts for indefinite periods of
time and perpetual contracts. Contracts of indefinite duration are “at will” contracts and tend to
involve employment contracts or situations in which contracts of specific duration have expired,
but the parties have continued to perform under the terms of the contract.®¥ This type of contract
is, as the court in Lund held, terminable at will by either party when reasonable notice is given.%

' While perpetual

Perpetual contracts, on the other hand, are enforced according to their terms.2
contracts do not necessarily continue “in perpetuity,” they can be terminated only according to

their terms or for cause under standard contract law analysis. 2

2 Motion at 17.

& E.g., Lund v. Arbonne Int’l, Inc., 132 Or. App. 87, 90 (1994); Anderson v. Waco Scaffold & Equip. Co.,
259 Or. 100, 105 (1971).

9 Lund, 132 Or. App. at 90.

% Gabrilis, Inc. v. Dahl, 154 Or. App. 388, 394 (1997).

o See id. at 394-95.
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PacifiCorp also misstates the applicable law by applying Section 204 of the
Restatement (Second) of Contracts to the facts of this case.® Section 204 applies when the
parties “have not agreed” to an essential term of a contract.®®’ The rule anticipates situations in
which the parties “entirely fail to foresee the situation which later arises and gives rise to a
dispute,” or in which they “have expectations but fail to manifest them, either because the
expectation rests on an assumption which is unconscious or only partly conscious, or because the
situation seems to be unimportant or unlikely, or because discussion of it might be unpleasant or
might produce delay or impasse.”” Under such circumstances, a court may supply a reasonable
term by considering “the meaning of the words used and the probability that a particular term
would have been used if the question had been raised.”®® Indeed, Oregon courts have applied
the doctrine of supplying a reasonable term exclusively in cases in which the text of a contract
fails to address a particular factual circumstance that the parties did not anticipate would arise.%

The parties to the Off-Project Agreement did not fail to agree upon the
Agreement’s duration. Even PacifiCorp does not seem to seriously argue that the parties failed
to agree on this matter—its argument that the parties intended the Agreement to terminate

concurrent with the On-Project Agreement implies that the parties had come to an agreement on

the issue.2?? At the very least, PacifiCorp concedes that the parties raised the question of

©
o
SN

Motion at 17.

Restatement (Second) of Contracts § 204 (1981).

1d. at comment b.

1d. at comment d (emphasis added).

= Without citing the Restatement, Oregon courts have adopted a similar approach “of supplying a reasonable
term to fill a contractual gap when the equitable remedy of specific performance is sought.” Harrisburg Educ.
Ass’n v. Harrisburg Sch. Dist. No. 7, 186 Or. App. 335, 346 (2003). This approach also would not apply in the
context of this case.

00 See Motion at 17-18.
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duration.2?’ The parties to the Off-Project Agreement were well aware that Copco’s FPC license

and its contract with the On-Project users would expire in 2006. This is not a situation in which
the parties failed to agree on a term because they did not anticipate subsequent factual
circumstances, and it would be inappropriate to apply Section 204 of the Restatement to the facts
of this case.
ii. Under Oregon Law Relating to Contracts that Lack
Termination Dates, the Off-Project Agreement Is a
“Perpetual” Contract
The Off-Project Agreement is similar to the agreements at issue in Gabrilis v.
Dahl.2%?" That case involved country club membership agreements that contained no express
language indicating when the agreements were to terminate. The country club owner had
unilaterally terminated certain members’ membership agreements, and when the members
continued to use the country club facilities, the owner brought an action in trespass against them.
The central issue in the case was whether the agreements were of indefinite duration and
therefore terminable at will or perpetual and therefore enforceable only according to their terms.
In Gabrilis, the country club owner argued, citing the Lund case relied on by
PacifiCorp, that “because the membership agreements are silent as to duration, they are
terminable at will.”2%®® The Court of Appeals disagreed:
Plaintiff’s reliance on that general rule is misplaced. It is true that

if there is nothing in the nature or language of a contract to indicate
that the contract is perpetual, courts will interpret the contract to be

Loy See id.

102/ While Gabrilis does not explicitly state that it follows the Yogman analysis, it was decided after Yogman
and appears to resolve the issue of contract duration at the first level of the Yogman analysis. The court examined
only the four corners of the agreements at issue to determine that the agreements continued as long as contingencies
contained in the agreements were satisfied.

Log/ Gabrilis, 154 Or. App. at 394.

PAGE 28 -KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY
DISPOSITION

DAVISON VAN CLEVE, P.C.
333 SW Taylor, Suite 400
Portland, OR 97204
Telephone: (503) 241-7242



terminable at will on reasonable notice. Nevertheless, where

provided for, perpetual agreements will be enforced according to

their terms. 2%/

The court found that the agreements contained “a number of express provisions that, taken
together, lead us to conclude that the memberships in the country club were intended to be
perpetual, in force so long as the members continued to pay their dues and to abide by the club’s
rules.”® One such provision required defendants to pay a substantial nonrefundable initiation
fee. Because the fee was nonrefundable, the court concluded that it was meant to “secure more
than a mere license that is revocable at any time.”%

Similarly, the Off-Project Agreement has the attributes of a “perpetual” contract
rather than one that is terminable at will. First, the Off-Project Agreement resulted from
extensive negotiations that revealed how crucial the terms of the Agreement were to each party.
It is unreasonable to conclude that such negotiations would result in a contract that could be
unilaterally terminated at any time. Second, the Agreement contemplated that Off-Project
Customers would use Off-Project lands for agricultural purposes, which would create an
increased flow of water in the Klamath River that benefited the power generation of Copco on
the Klamath River. The Off-Project Agreement therefore contemplated that Off-Project
Customers and Copco would make significant investments based on the Agreement, investments
that are much more significant than the nonrefundable membership fee that the court found to be

significant in Gabrilis.*®/

104/
105/
106/ I
107/

=&

_ at 394-95,

=
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Just as the agreements in Gabrilis continued as long as the members fulfilled

certain duties, the Off-Project Agreement continues as long as the Off-Project Customers use
Off-Project land for agricultural purposes, providing water the PacifiCorp’s hydro facilities, and
the Company uses its “dam improvements on the Klamath River below Keno” (i.e., Project No.
2082, including the J. C. Boyle facility) to generate hydroelectric power. Under no
circumstances should the Commission terminate the Agreement or alter the contract rates as long
as PacifiCorp holds its current FERC license (or an annual license pending license renewal) for
Project No. 2082.

C. If the Commission Finds that the Agreement Is Ambiguous, It Must
Deny PacifiCorp’s Motion

If the Commission decides to review the Off-Project Agreement and finds that it
is ambiguous as to duration, it must deny PacifiCorp’s Motion. The interpretation of an
ambiguous contract presents a question of fact, and it is therefore improper to address that issue
at the summary judgment stage.X®®’ In this proceeding, PacifiCorp raised the issue of the parties’
intent with respect to termination of the Agreement in its Motion and claims that the evidence
“shows that the parties intended” the Off-Project Agreement to terminate at the same time as the
On-Project Agreement.®® The parties’ intent as to the duration of the Off-Project Agreement is
a genuine issue of material fact in this case that cannot be resolved on summary judgment % If

the Commission intends to resolve the issue of the parties’ intent in executing the Off-Project

Agreement, additional proceedings will be necessary. Although it is improper to decide issues of

Log/ W. Sur., 193 Or. App. at 6.
109/ Motion at 17.
1o See Biomass One, 120 Or. App. at 200.
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contractual intent at the summary disposition stage and a state court is the more appropriate
forum in which to resolve this issue, it is necessary for KOPWU to address the arguments in
PacifiCorp’s Motion to correct certain statements made by the Company.:

The evidence—including the evidence that PacifiCorp points to—does not
demonstrate what PacifiCorp claims it does. The evidence reveals a series of negotiations that
began with a proposal that the length of the Off-Project Agreement would mirror that of the On-
Project Agreement, and concluded with an Agreement that dos not link the duration to the On-
Project Agreement. In an October 28, 1955 letter, it was proposed that the contract rate would
apply “for the duration of the contract between the Department of Interior and the California
Oregon Power Company.” After further negotiations, the Water Users Association submitted
the November 3, 1955 Letter, proposing that “after power rates have been established for off-
project pumpers and applications have been approved by the Public Utilities Commissions of
Oregon and California, no change in power rates for the term of the contract between the Bureau
of Reclamation and Copco shall be submitted to the Commission unless filed jointly by Copco
and this Association.”¥

First, while PacifiCorp relies on these letters as evidence that the Off-Project
Agreement was intended to terminate, PacifiCorp ignores the fact that the two proposals are not

consistent with each other. Second, the November 3, 1955 Letter did not, as PacifiCorp claims,

state that the term of the Off-Project Agreement would be equivalent to the On-Project

uy W. Sur., 193 Or. App. at 6.
1z Affidavit, Exh. No. 17 at 2.
uy Affidavit, Exh. No. 16 at 2 (emphasis added).
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Agreement.X? Nothing in the proposal provided that the Off-Project Agreement would

automatically terminate when the On-Project Agreement expired. Instead, it provided that the
term of the Off-Project Agreement would be indefinite in nature, but that the parties could jointly
seek to change the Off-Project rates during the term of the On-Project Agreement. The
November 3, 1955 Letter is silent as to whether the rates may be altered after the On-Project
Agreement expires.

The Off-Project Agreement approved by the OPUC undermines PacifiCorp’s
arguments in a number of ways. No mention was made of the On-Project Agreement in the Off-
Project Agreement, and no termination date was provided. This is the best evidence that the
parties purposefully excluded from the Off-Project Agreement the proposed term for the Off-
Project rate in the November 3, 1955 Letter.22> Indeed, the progression of the negotiations seen
through the October 28, 1955 letter, the November 3, 1955 Letter, and execution of the Off-
Project Agreement is that the parties moved away from a definitive termination provision and
from tying the Agreement to the On-Project Contract.

In addition, the terms of the November 3, 1995 Letter never took effect because
they were never approved by the OPUC or CPUC. To the extent that the terms in the November
3, 1955 Letter ever had any legal significance, the Off-Project Agreement supercedes those
terms. Finally, the Off-Project Agreement could be construed as a “jointly filed” proposal to
alter the contract rate, which is entirely consistent with the terms proposed in the November 3,

1955 Letter. Under these circumstances, that “jointly filed” proposal would replace the terms

u4 See Motion at 17.
uy See Royal Indem. Co. v. John F. Cause Lumber Co., 245 F. Supp. 707, 711 (D. Or. 1965) (“Words deleted
from a contract may be the strongest evidence of the intentions of the parties.”).
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proposed in the November 3, 1955 Letter with a contract rate that continues as long as the Off-
Project Agreement remains in effect.

It is not surprising that the Off-Project Agreement excluded express terms relating
it to the On-Project Agreement, given Copco’s position on the relation of the two agreements.
Throughout the negotiations, Copco made clear that it wanted to keep the two agreements
entirely separate.1X¥ Now, 50 years later, it appears as if it would be more convenient for
PacifiCorp if its predecessor had in fact linked the On- and Off-Project Agreements. The
Commission’s task, however, is not to determine what is convenient for PacifiCorp or even what
it believes is reasonable under the circumstances today. If the Commission decides to interpret
the Off-Project Agreement, it must do so in accordance with established principles of Oregon
contract law.1Z

This examination of the four corners of the Off-Project Agreement and of the
negotiations leading up to the Agreement demonstrates that the Agreement is a contract that is
perpetual, remaining in force so long as water flows from Off-Project land to the Klamath River
above Keno and PacifiCorp is using its FERC Project No. 2082 facilities to generate power.

Therefore, the Commission should deny PacifiCorp’s Motion and refuse the Company’s request

to terminate the Agreement.

Affidavit, Exh. No. 8 at 7 (describing the contract with Off-Project users as “a matter entirely beyond the
scope of the Link River dam contract.”).

KOPWU believes, as stated earlier, that the Commission should defer to the courts regarding interpretation
of the Off-Project Agreement, if the Commission finds the Off-Project Agreement ambiguous. See
Reedsport v. Hubbard, 202 Or. 370, 385-86 (1954) (“The contracts of parties sui juris are solemn
undertakings, and in the absence of any recognized ground for denying enforcement, they must be enforced
strictly according to their terms. It is not the province of the court to rewrite a contract for the purpose of
accomplishing that which, in the court’s opinion, might appear proper.”).
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3. PacifiCorp Has Breached its Agreement With the Off-Project Customers By
Requesting that the Agreement Be Terminated

The Off-Project Agreement is a valid and binding contract, and the plain language
of that Agreement does not provide that it terminates in 2006. PacifiCorp cannot unilaterally
terminate the Off-Project Agreement and impose different terms upon Off-Project Customers.
By requesting to do so, PacifiCorp has breached its obligation to provide service to its Off-
Project Customers pursuant to the terms of the Off-Project Agreement. Depending on whether
the outcome of this proceeding and the proceedings in Docket No. UE 170 results in an
unprecedented rate increase for Off-Project Customers, it may be necessary for KOPWU to
pursue all available remedies for PacifiCorp’s breach of contract in state court.

A breach of contract is the nonperformance of a duty under the contract.X¥’ In
testimony in OPUC Docket No. UE 170, PacifiCorp’s Senior Vice President of Regulation and
External Affairs stated that the Company will move the Off-Project Customers to standard tariff
rates concurrent with the expiration of the On-Project Agreement in 2006.2X In addition,
PacifiCorp has filed revised tariff sheets in Docket No. UE 170 that bear an effective date of
December 12, 2004, including a revised Schedule 41 (Agricultural Pumping Service) that

includes prices reflecting service to Off-Project Customers under that schedule.22 The only

reason that PacifiCorp’s revised Schedule 41 and the prices that reflect moving Off-Project

1y Kantor v. Boise Cascade Corp., 75 Or. App. 698, 703 (1985).
1y Docket No. UE 170, PPL/100, Furman/13.
1200 Docket No. UE 170, PPL/1202, Griffith/1.
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Customers to that Schedule did not take effect as of December 12, 2004, is because the
Commission suspended the tariff sheets for investigation.22/

In this Docket, PacifiCorp requests “a Commission order terminating the Off-
Project Contract . . . on April 16, 2006."22 pacifiCorp’s request in this Docket, along with the
filing of revised tariff sheets that provide for service to Off-Project Customers under Schedule
41, is a breach of the Company’s obligation to provide electric service to Off-Project Customers
in accordance with the terms of the Off-Project Agreement while the Agreement is in effect. At
the very least, PacifiCorp has repudiated its obligations under the Off-Project Agreement by
requesting that the Commission terminate the Agreement and filing revised tariffs to move Off-
Project Customers to Schedule 41.2%/

PacifiCorp is obligated to provide electric power to Off-Project Customers at the
rates specified in the Off-Project Agreement: 1) after the December 12, 2004 effective date in the
Company’s revised tariffs; 2) after September 12, 2005, the date on which the suspension period
will end; and 3) after April 16, 2006, the expiration date of the On-Project Agreement. The
Company’s proposal to change the terms of service to Off-Project Customers is a breach of the

Off-Project Agreement and the Commission should not alter the Off-Project rate until the

parties’ rights have been determined.

2y Re PacifiCorp, OPUC Docket No. UE 170, Order No. 04-703 (Dec. 8, 2004). Under ORS 8§ 757.210-
.215, tariff filings take effect by operation of law unless suspended by the Commission.

122 Motion at 2.

29 See Mohr v. Lear, 239 Or. 41, 49 (1964).
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B. Summary Disposition Is Improper Because Alteration of the Off-Project Rate
Requires Resolution of Genuine Issues of Material Fact

PacifiCorp has two primary arguments as to why the rates in the Off-Project
Agreement should be terminated: 1) the Off-Project Agreement is a traditional special contract
that does not meet the Commission’s standards for new special contracts; and 2) the rates in the
Off-Project Agreement are not just and reasonable. Both PacifiCorp’s tariffs and the
Commission’s rules reflect the fact that the Off-Project Agreement is not a conventional special
contract, and the Agreement certainly is not new. It is inappropriate to judge the Off-Project
Agreement by standards that are intended to apply in a different context and that have never been
applied to the Agreement in the past. The approved contract rate in the Off-Project Agreement
should remain in effect until the Agreement terminates by itself or a court terminates the
Agreement. If the Commission intends to terminate or modify the contract rate in the Off-
Project Agreement, application of the Commission’s policies and standards for such action
involves genuine issues of material fact that cannot be resolved on summary disposition.

1. PacifiCorp Has Not Demonstrated ss a Matter of Law that the Off-Project

Agreement Should be Evaluated According to the Standards for New Special

Contracts

PacifiCorp argues that the Commission should terminate the Off-Project
Agreement because the Agreement does not meet the Commission’s standards for new special

contracts executed due to price competition or service alternatives. 22

PacifiCorp’s argument
ignores two major points. First, the Off-Project Agreement is not a new special contract. The

Agreement was approved by the Commission in 1956 and has been in effect since that time.

124/ Motion at 9.
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Second, both the OPUC rules and PacifiCorp’s tariffs reflect that the Off-Project Agreement has
never been considered a conventional special contract. Although the Off-Project Agreement
includes a contract rate under which PacifiCorp provides service to Off-Project Customers, it
was not executed due to price competition or service alternatives, which is the assumption upon
which the conventional special contract standards and OPUC rules are based. In contrast, the
Off-Project Agreement was justified based on the benefit that the water users provide to
PacifiCorp’s hydroelectric facilities.

a. The Off-Project Agreement Is Not Based on Price Competition or
Service Alternatives

PacifiCorp’s discussion of the Off-Project Agreement relies on a characterization
of the Agreement as a “special contract” as defined in the OPUC’s rules and discussed by the
Commission in Order No. 87-402.22' Application of conventional special contract standards to
the Off-Project Agreement ignores both the historic significance of the Agreement and the fact
that the Commission has never judged the Agreement by those standards in the past. The
Commission has described the typical special contract as follows: “[s]pecial contracts can be
used to offer a discount to a large customer that has energy alternatives and might reduce or
discontinue service from the utility company if it must continue to pay rates established in the
applicable tariff schedule.”*® OAR § 860-038-0005(60) defines a “special contract” as “a rate

agreement that is justified primarily by price competition or service alternatives available to a

125 Re Investigation into Incentive Rates for Electric Service, OPUC Docket Nos. UG 23, UE 50, Order No.
87-402 (Mar. 31, 1987).
126/ OPUC Docket No. UM 1002, Order No. 01-873 at 2.
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retail electricity consumer, as authorized by the Commission under ORS 757.230.” Neither of
these descriptions fits the Off-Project Agreement.

As discussed in detail above, the genesis of the Off-Project Agreement was the
concern of the Federal government, the State of Oregon, and Klamath Basin irrigators that Copco
and its successors would reap the benefits of hydroelectric development in the Klamath Basin at
the expense of customers in the region. The Water Users Association and Copco executed the
Off-Project Agreement to ensure that Copco and Klamath Basin irrigators shared in the benefits
of hydroelectric development that the federal government otherwise would have completed.
Price competition and service alternatives had nothing to do with the reasons for executing the
Off-Project Agreement. Thus, it is legally flawed to evaluate the Off-Project Agreement on the
basis of criteria that apply to entirely different circumstances.

PacifiCorp’s argument that the direct access provisions of Senate Bill 1149
circumscribe the Commission’s authority regarding the Off-Project Agreement only highlights
the flaw in the Company’s application of conventional special contract standards to the
Agreement.2 OAR § 860-038-0260 prohibits new special contracts for power supply after
March 1, 2002, and provides that existing special contracts shall continue to be in effect after
March 1, 2002, according to their terms.22 The rule prohibiting new special contracts was
intended to prevent monopoly utilities such as PacifiCorp from hindering the development of a
competitive market by offering rate concessions to large customers who intended to leave the

utility’s system. Again, this prohibition is based on the existence of service alternatives, which is

127 See Motion at 10.
128/ OAR § 860-038-0260(3)-(4).
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wholly unrelated to the exchange of benefits in the Off-Project Agreement. In addition, even if it
were appropriate to evaluate the Off-Project Agreement according to the Commission’s direct
access rules, the Off-Project Agreement was approved prior to March 1, 2002, and continues in
effect according to its terms. PacifiCorp’s argument assumes that the Agreement terminates at
the same time as the On-Project Agreement, but the plain language of the Off-Project Agreement
contradicts PacifiCorp’s interpretation.

b. PacifiCorp’s Tariffs Do Not Classify the Off-Project Agreement as a
Special Contract

PacifiCorp’s rate schedules also reflect the unique nature of the Off-Project
Agreement and the inappropriateness of applying conventional special contract standards to that
Agreement. PacifiCorp has a specific tariff that incorporates the Company’s special contracts,
Schedule 400.22 Schedule 400, which is titled “Special Contracts,” includes eligibility criteria
that reflect the standards that PacifiCorp argues apply to special contracts and lists the special
contracts actually approved under those criteria. 2% Schedule 400 does not, however, list either
the On-Project Agreement or the Off-Project Agreement as a special contract approved
according to the OPUC rules and criteria.

The Off-Project Agreement is incorporated into a Klamath-specific tariff,
Schedule 33, “Klamath Basin Irrigation Contracts — Irrigation and Drainage Pumping.”¥

Schedule 33 is available only in the “Klamath Basin” and its eligibility criteria provide that

“irrigation and drainage Customers whose retail rates are specified by Contract” can take service

129/ Affidavit, Exh. No. 21.
150/ The only special contracts listed under PacifiCorp’s Schedule 400 are agreements with Wah Chang —

Millersburg and James River — Camas. Id.
131/ &
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under the schedule.23? Unlike Schedule 400, Schedule 33 does not specify that customers meet

the OPUC criteria applied to conventional special contracts. The Off-Project Agreement has not
been subject to the criteria for conventional special contracts in the past, and it is inappropriate to
arbitrarily subject the customers receiving service under those schedules to those standards now.
PacifiCorp notes that the CPUC rejected the Off-Project rate as discriminatory
and burdensome in 1956 and that, “[f]ifty years later, the 7% mill rate under the [Off-Project]
Contract cannot be sustained as just and reasonable.”2¥ If the Commission’s special contract
criteria are the appropriate standards by which to evaluate whether the Off-Project rates are just
and reasonable, then it is unclear after 50 years why this would be a new issue. The Commission
has acknowledged in at least two separate orders that the Off-Project Agreement provides a
contract rate “in exchange for water rights for hydroelectric projects on the Klamath River.”¥
Thus, PacifiCorp’s argument is fundamentally flawed. As PacifiCorp acknowledges, the
Commission approved the Off-Project Agreement in 1956, and the Company has provided
service under that Agreement for the past 50 years.2** The Commission should not accept

PacifiCorp’s request to terminate the Off-Project Agreement based on inapplicable special

contract standards to which that Agreement has never been subject in the past.

132 Id

133 Motion at 19.

134/ OPUC Docket No. UE 94, Order No. 96-175 at 16; Re PacifiCorp, OPUC Docket No. UE 94, Order No.
98-191 at 20 (May 5, 1998).

139/ Motion at 5.
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2. Alteration of the Contract Rates in the Off-Project Agreement Involves
Genuine Issues of Material Fact that the Commission Cannot Resolve on
Summary Disposition

PacifiCorp also argues in its Motion that the Commission should terminate the

Off-Project Agreement because the rates in that Agreement are no longer just and reasonable.2®

According to PacifiCorp, the Commission has an obligation to continually evaluate all of the
Company’s tariffs, including those with contracts rates, to ensure that the rates and fair, just, and

nondiscriminatory.22” PacifiCorp cites American Can Co. v. Davis for the proposition that the

Commission can alter or terminate contract rates at any time those rates are determined not to be
just and reasonable.22¥ PacifiCorp’s reliance on American Can fails to acknowledge that the
Commission did not evaluate the contract rates described in American Can solely according to
whether they were just and reasonable. The Commission has adopted a more stringent standard
for revisions of fixed rate contracts. In addition, the Commission has more recently stated a

policy that discourages modification of negotiated agreements in general.

a. PacifiCorp Does Not Address the Commission’s Standards and
Policies that Discourage Alteration of Contract Rates

In American Can, the Court of Appeals reviewed the Commission’s decisions in
Order No. 74-658, the final order from a 1974 Pacific Power rate case.22¥ PacifiCorp’s
arguments focus on one aspect of Order No. 74-658: the Commission’s authorization of Pacific

Power to alter the contract rate charged to Crown Zellerbach, one of PacifiCorp’s industrial

136/ Motion at 18-19.
131/ Id. at 7.
18 Id. (citing 28 Or. App. 207 (1977)).

139/ American Can, 28 Or. App. at 209; Order No. 74-658 at 31-32.
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customers.2? PacifiCorp relies, in part, on the statement in American Can that ““[t]he

Commissioner had not only the right, but indeed the duty, in exercising his authority to set just
and reasonable rates, to consider and, upon a proper showing, to change the [contract at issue]
with respect to the rate to be charged thereunder.””*%Y Despite PacifiCorp’s reliance on this
statement to argue that the Commission has an obligation to terminate the Off-Project
Agreement, the Company altogether ignores the “proper showing” language in the quote above.
This “showing” is a reference to the standard that the Commission applied to determine whether
to alter the Crown Zellerbach contract rate, which generally provides that the Commission will
not alter contract rates absent an adverse impact of rates on the public interest. Indeed, since its
decision in Order No. 74-658, the Commission has specifically stated that its policy discourages
alteration of contract rates.2*? Despite the fact that PacifiCorp requests that the Commission
terminate the Off-Project Agreement on summary disposition, the Company has not even
addressed the OPUC standard for the relief it seeks.

I. The OPUC Adopted a Four-Part Test for Alteration of
Contract Rates in Order No. 74-658

Although the Commission found in Order No. 74-658 that it had the authority to
alter the contract rate at issue, it did not find that it would do so as readily as PacifiCorp
represents in its Motion. In fact, the Commission specifically recognized a U.S. Supreme Court
decision regarding alteration of a contract rate in which the Court concluded that the authority to

alter such a contract should be exercised only under extraordinary circumstances. The

140/ Order No. 74-658 at 32.
14y Motion at 7 (emphasis added) (quoting 28 Or. App. at 224).
1421 OPUC Docket No. UM 1002, Order No. 01-873 at 7-8.
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Commission quoted from Fed. Power Comm’n v. Sierra Pac. Power Co. to describe its position

on alteration of contract rates:

In short, the Commission holds that the contract rate is
unreasonable solely because it yields less than a fair return on the
net invested capital. But, while it may be that the Commission
may not normally impose upon a public utility a rate which would
produce less than a fair return, it does not follow that the public
utility may not itself agree by contract to a rate approaching less
than a fair return or that, if it does so, it is entitled to be relieved of
its improvident bargain. In such circumstances, the sole concern of
the Commission would seem to be whether the rate is so low as to
adversely affect the public interest—as where it might impair the
financial ability of the public utility to continue its service, cast
upon other customers an excessive burden, or be unduly
discriminatory. . . . [i]t is clear that a contract may not be said to be
either “unjust” or “unreasonable” simply because it is unprofitable

to the public utility. 2%

The four-part test adopted by the Commission based on this passage examined alteration of a

contract rate according to whether the rate: 1) impairs the ability of the utility to continue its

service; 2) casts upon other customers an excessive burden; 3) is unduly discriminatory; and 4)
144/

adversely affects the public interest.=

ii. The Commission Articulated a Policy of Upholding Negotiated
Agreements in Docket No. UM 1002

Since Order No. 74-658 was issued, the Commission has further elaborated on the
strong showing that must be made to alter a valid agreement that has been approved by the

Commission.2*¥ In Docket No. UM 1002, the Commission refused to alter Wah Chang’s

143/ Order No. 74-658 at 31-32 (citing Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348, 354-55
(1956) (internal citations omitted).

144/ Order No. 74-658 at 32.

148 OPUC Docket No. UM 1002, Order No. 01-873 at 7-8.
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contract with PacifiCorp, despite the fact that the contract required Wah Chang to pay market-
based rates at the height of the Western energy crisis.2*® The Commission stated:

The Commission’s policy has been to uphold agreements
negotiated by parties at arm’s length. In Order No. 95-857 the
Commission stated that when

‘.. . the Commission adopts a Memorandum of
Understanding or other settlement agreement, it
does so because it finds the agreement to be
reasonable and consistent with Commission policy
and law . . .. [I]tis our general policy that only the
most compelling circumstances justify retroactive
modification of a Commission order adopting a
fully negotiated settlement agreement. Such
circumstances might include facts constituting
mistake, fraud, impossibility, or some other
extraordinary basis for modifying an executed
agreement. We do not agree that new information
alone is a sufficiently compelling circumstance to
retroactively modify the terms of a fully negotiated
agreement.’

The Commission was addressing a memorandum of understanding

in that order, but the language states the Commission’s serious

reluctance to modify agreements executed between parties and

approved by the Commission.14”

In this case, the Commission approved the Off-Project Agreement in 1956, and has recognized
and approved it as part of PacifiCorp’s rates since that time.2¥’ PacifiCorp is not entitled to
summary disposition because the Company has not demonstrated as a matter of law that it has
made the necessary “showing” to justify termination or alteration of the Off-Project Agreement.

Indeed, the Company has not even mentioned in its Motion the Commission’s standards for

146/ Id

147/ Id. at 6.
148/ See, e.9., OPUC Docket No. UE 94, Order No. 96-175 at 16-17.
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alteration of a contract rate or the policy of upholding agreements negotiated at arm’s length.
Genuine issues of material fact exist with respect to the application of the OPUC’s standards and
policies to the Off-Project Agreement. Summary disposition must be denied.

b. Termination of the Off-Project Agreement Is Distinguishable from
Alteration of the Contract at Issue in American Can

PacifiCorp describes the facts surrounding the contract at issue in American Can
as “virtually indistinguishable” from those at hand; however, the facts and circumstances
presently before the Commission are unlike those in any previous proceeding.X*¥ First, as
described below, the Klamath River Basin Compact, which is codified in Oregon statute at
ORS 88 542.610 et seq., provides that irrigation and pumping customers in the Klamath Basin
should receive the “lowest power rates” which may be reasonable for irrigation and pumping.
The Crown Zellerbach contract rate was not subject to such a mandate and it was unnecessary to
evaluate the contract according to that standard.

Second, the Crown Zellerbach contract contained a provision specifically
providing that the contract rate was subject to changes as ordered by the Commission.2? Thus,
while the plain language of Crown Zellerbach contract contemplated changes to the contract
rates, the Off-Project Agreement contains no such provision. Under these circumstances, the
plain language of the Off-Project Agreement does not reflect that the parties expected that the
Off-Project rate would be altered or eliminated as proposed by PacifiCorp.

Third, the Off-Project Customers provide a benefit to PacifiCorp under the

Agreement based on increased water flows in the Klamath River for use in PacifiCorp’s

149/ Motion at 8 n.4.
150 Order No. 74-658 at 31.
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hydroelectric facilities. Order No. 74-658 and American Can do not indicate that Crown

Zellerbach provided any similar reciprocal benefit to PacifiCorp. Thus, the Commission’s

decision upsetting the Crown Zellerbach agreement was made under much different

circumstances.

Finally, Order No. 74-658 states that Crown Zellerbach had been receiving
service from PacifiCorp under a series of contract revisions dating back to 1911, but that the
current contract renewal had been executed in 1971.22Y Thus, the contract renewal at issue in
Order No. 74-658 had only been in effect for three years at the time of the Commission’s order.
Crown Zellerbach was accustomed to changes in its contract due to the repeated renewals over
the years. In contrast, the Off-Project Agreement has been in effect since 1956. All of these
circumstances dictate a different result for the Off-Project Users than for Crown Zellerbach.

C. Summary Disposition Is Improper Because a Genuine Issue of Material Fact Exists
with Respect to Determining the “Lowest Power Rates Which May Be Reasonable”
under the Klamath River Basin Compact

Klamath Basin irrigation customers are unique in that the Klamath River Basin
Compact, ORS § 542.610 et seq., specifies that those customers are to receive the “lowest power
rates which may be reasonable” for irrigation and pumping uses. The Compact was codified in
Oregon and California statutes in 1957, and was consented to by the U.S. Congress and signed

152/

by the President that same year.=< Since 1956, the “lowest power rate which may be

reasonable” for Off-Project Customers has been the contract rate in the Off-Project Agreement.

151/

=22 1d. at 29.

152 ORS § 542.610 et seq.; Cal. Water Code § 5900 et seq.; Pub. Law No. 85-222, 71 Stat 497 (1957). Article
I, Section 10 of the U.S. Constitution requires Congressional consent for states to enter into a compact. Virginia v.
Maryland, 540 U.S. 56, 66 (2003).
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Summary disposition is inappropriate because PacifiCorp has not demonstrated as a matter of
law that terminating the Off-Project Agreement is consistent with the Compact.
1. The Commission Is Bound to Abide by the Terms of the Compact
The Compact is an agreement among Oregon, California, and the U.S., the
purpose of which is:

To facilitate and promote the orderly, integrated and
comprehensive development, use, conservation and control thereof
for various purposes, including, among others: The use of water
for domestic purposes; the development of lands by irrigation and
other means; the protection and enhancement of fish, wildlife and
recreational resources; the use of water for industrial purposes and
hydroelectric power production; and the use and control of water
for navigation and flood prevention.2>¥

Section 1V of the Compact describes the rates to be charged to Klamath irrigation customers:

It shall be the objective of each state, in the formulation and the
execution and the granting of authority for the formulation and
execution of plans for the distribution and use of the water of the
Klamath River Basin, to provide for the most efficient use of
available power head and its economic integration with the
distribution of water for other beneficial uses in order to secure the
most economical distribution and use of water and lowest power
rates which may be reasonable for irrigation and drainage
pumping, including pumping from wells. 2%

The Compact has the force and effect of federal law and Oregon statute, and the Commission is
bound by its terms.2*¥ The Commission must consider the Compact’s meaning in the context of

PacifiCorp’s request to terminate both the Off-Project and the On-Project Agreement.

159/ ORS § 542.610.
154/ ORS § 542.620.
155 Virginia, 540 U.S. at 66.
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2. PacifiCorp’s Interpretation of the Compact Ignores the Plain Language of
ORS § 542.620 and the Rules of Statutory Construction

PacifiCorp would have the Commission believe that the language in the Compact
is essentially meaningless. According to PacifiCorp, the provision calling for the “lowest power
rates which may be reasonable” merely incorporates the OPUC’s “just and reasonable” or “fair
and reasonable” standard—*"the same reasonableness standard that the Commission is asked to
apply in this proceeding.”® Examination of the language in ORS § 542.620 according to rules
of statutory construction reveals that PacifiCorp’s interpretation is incorrect.

a. The Plain Language of the Compact Contradicts PacifiCorp’s
Interpretation

The plain language of ORS § 542.620 indicates that the “lowest rate which may
be reasonable” is a different statutory standard than the “fair and reasonable” standard in
ORS § 756.040.2” For example, the fair and reasonable standard requires that the Commission
balance the interests of the Company and customers and that reasonable rates “provide adequate
revenue for both operating expenses of the public utility . . . and for capital costs of the
utility.”**¥ There is no indication that determining the “lowest power rates which may be
reasonable” for irrigation and pumping purposes in the Klamath River Basin requires the same
balance called for in ORS § 756.040. Indeed, PacifiCorp’s Motion indicates without factual

support that the Off-Project rates may have not covered these costs for some time, yet the Off-

1se/ ORS §§ 756.040, 757.210; Motion at 16.

157 The phrases “fair and reasonable” and “just and reasonable” appear in different sections of the statutes
governing the OPUC’s general powers and ratemaking authority. Repeated use of the term “reasonable” within the
context of the statutory scheme governing the OPUC indicates that term has the same meaning in each provision.
PGE v. Bureau of Labor and Indus., 317 Or. 606, 611 (1993). It does not follow that the term has the same
meaning in the context of the Compact.

158/ ORS § 756.040.
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Project Agreement was approved by the OPUC in 1956 and has been included in rates since that
time. PacifiCorp has “agree[d] by contract to a rate affording less than a fair return” and that
0.2%

action is entirely consistent with the legislative objective stated in ORS § 542.62

b. Basic Rules of Statutory Construction Contradict PacifiCorp’s
Interpretation

Longstanding principles of statutory construction support the distinction between
the plain meaning of “lowest power rates which may be reasonable” and “just and reasonable.”
When multiple statutes are to be construed together, the provisions should be interpreted as to
give meaning to all and the court should not “insert what has been omitted, or . . . omit what has
been inserted.”*®¥ PacifiCorp’s interpretation conflicts with both of these principles.

Interpreting the phrase the “lowest power rates which may be reasonable” as merely a reference
to the OPUC’s reasonableness standard results in a meaning that: 1) inserts “just and reasonable”
into ORS § 542.620 when that language does not appear on the face of the statute; and 2) gives
no effect to the specific language in the statute. Such an interpretation is unreasonable.

In addition, ORS § 174.020(2) provides that “[w]hen a general and particular
provision are inconsistent, the latter is paramount to the former so that a particular intent controls
a general intent that is inconsistent with the particular intent.” In this case, the particular intent is
that power rates for irrigation and pumping in the Klamath Basin be set at the “lowest power
rates which may be reasonable.” The general intent is found in the OPUC’s mandate to obtain

adequate service at fair and reasonable rates for all customers.X®¥ ORS § 542.620 specifically

159/ Sierra Pacific, 350 U.S. at 35.
160/ ORS § 174.010.
161/ ORS § 756.040.
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distinguishes irrigation and pumping rates in the Klamath Basin within the context of the overall
OPUC ratemaking scheme. In such circumstances, the particular statute is considered an
exception to the general statute.2%? Here, it appears that the purpose of this provision was to
ensure that the hydroelectric power generated by dams on the Project would be provided at a
lower rate for irrigation and pumping uses in the Klamath River Basin.

The Oregon Attorney General applied this rule of construction to reach a similar
conclusion with respect to the interpretation of the Compact in connection with more generally
applicable water policy statutes.X®¥ 1n 1979, the Oregon Water Resources Department asked the
Attorney General whether the Board had authority under ORS 88 536.300 and .310 to formulate
an integrated program for water in the Upper Klamath River Basin and adopt minimum
streamflows contrary to the preferences in Article 111 of the Compact.®¥ The Attorney General
concluded that “ORS 536.310 is a general statute dealing with statewide water use considerations
and policies. The compact, however, is an act dealing specifically with the Klamath River
Basin.”*®® The Attorney General concluded that the Compact’s specific provisions controlled
over the general authority of the Water Resources Board: “although the board has general

authority to establish a state wide, integrated and coordinated program for water use, that

authority is subject to the requirements of the Klamath River Basin Compact.”**®® The Attorney

162 In re Allen, 326 Or. 107, 119 (1997).
163/ 39 Op. Atty. Gen. Or. 748 (1979).
1oy Id. at 748-49.

1ey/ Id. at 751.

166/ &
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General noted that this conclusion was strengthened by the fact that “the specific provision (the
compact) was adopted after the more general statute.””

The circumstances are the same with respect to the OPUC’s general ratemaking
authority. The “just and reasonable” standard was codified in statute in 1912, while the Compact
took effect in 19572 Under these circumstances, it is contrary to Oregon law to find that the
OPUC’s general ratemaking objectives trump the more specific intent in the Compact. Drainage
and pumping rates in the Klamath Basin enjoy a unique position within the overall structure of

PacifiCorp’s rates.

C. A 1176% Rate Increase Does Not Result in the Lowest Rate Which
May Be Reasonable

Ever since ORS § 542.620 took effect in 1957, the “lowest power rates which
may be reasonable” for Off-Project Customers has been the 7% mill rate specified in the Off-
Project Agreement. After such an extended period of rate certainty for these customers, it is
unreasonable to conclude all of a sudden that the lowest rate which may be reasonable is 1176%
higher. Even assuming for the sake of argument that the Commission concludes that alteration
of the Off-Project rate is justified, the Commission must articulate a rational basis for why a rate
that is 1176% higher than the one that has been in effect since 1956 is now the lowest reasonable

rate. No such basis exists.

167/ In a subsequent letter of advice clarifying the 1979 decision, the Attorney General noted that “itis...a

general principle of statutory construction that compacts, like treaties, are to be given a liberal
interpretation to carry out the intended objectives of the contracting parties.” Or. Atty Gen. Letter of
Advice No. OP-5559 at 2 (Mar. 12, 1984).

Leg/ Woodburn v. Pub. Serv. Comm’n, 82 Or. 114, 117 (1916); ORS § 542.610.
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D. All PacifiCorp Customers Benefit from the Company’s Hydroelectric Resources

PacifiCorp’s arguments regarding rate discrimination and cost of service ignore
the fundamental basis of the Off-Project Agreement, which is that Off-Project Customers would
receive the benefit of a contract rate in exchange for the increased flow of water that would be
made available to PacifiCorp for hydro generation. PacifiCorp recognized in its direct testimony
in Docket No. UE 170 that the rates in both the Off-Project Agreement and the On-Project
Agreement are “premised on the value provided by the Klamath irrigation project to Klamath
hydroelectric generation, and hence to the utility’s other customers.”**¥ The Commission has
previously acknowledged that the irrigation and pumping rates for Klamath customers were
provided “in exchange for water rights for hydroelectric projects on the Klamath River.”2? The
Commission should evaluate the contract rate in light of this benefit.

The value of the benefit that PacifiCorp and customers receive by virtue of the
Company’s right to develop and operate hydroelectric projects such as Project No. 2082 on the
Klamath River far outweighs any revenue disparity between irrigation customers in the Klamath
River Basin and the rest of Oregon customers. Although PacifiCorp claims that this benefit has
“nearly disappeared,” the Company has provided no evidence to demonstrate that claim .2/
Irrigation customers in the Klamath River Basin enjoy a special status that is recognized by state

statute and PacifiCorp’s rate schedules. The Commission should not upset the balance between

PacifiCorp and the Off-Project Users while both entities still enjoy the benefits of the

169/ OPUC Docket No. UE 170, PPL/100, Furman/13.
o/ OPUC Docket No. UE 94, Order No. 96-175 at 16.
i OPUC Docket No. UE 170, PPL/100, Furman/13.
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Agreement. PacifiCorp has failed to provide any legal or factual basis for disrupting this
carefully negotiated balance. Mere assertions cannot be accepted as fact.
CONCLUSION

PacifiCorp’s Motion raises genuine issues of material fact and the Company has
not otherwise demonstrated that it is entitled to summary judgment as a matter of law. If the
Commission is inclined to interpret the Off-Project Agreement in this context, then based on the
plain language of the contract it must find that it does not terminate in 2006. To find otherwise
would require a court to resolve the significant legal and factual issues regarding PacifiCorp’s
and KOPWU’s contractual rights, and the Commission should not alter the Off-Project rates until
a court has interpreted the language in the Agreement. The unprecedented rate increase that
PacifiCorp proposes for Off-Project Customers demands that the parties be permitted full and
complete process to determine their rights prior to the Commission implementing any change to
the contract rate. KOPWU requests that the Commission deny PacifiCorp’s Motion and find that
the Off-Project Agreement does not terminate based on the plain language of the Agreement. In
the alternative, the Commission should deny the Motion and refrain from altering the existing
rate for Off-Project Customers until a court has been permitted to determine the party’s

contractual rights.
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Dated this 28th day of April, 2005.
Respectfully submitted,
DAviIsON VAN CLEVE, P.C.

/sl Matthew Perkins
Melinda J. Davison
Matthew Perkins

Sarah Yasutake

Davison Van Cleve, P.C.
333 SW Taylor, Suite 400
Portland, OR 97204

(503) 241-7242 phone
(503) 241-8160 fax
mail@dvclaw.com

Of Attorneys for the Klamath Off-Project
Water Users
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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UE 171

)
In the Matter of )

)
PACIFIC POWER & LIGHT ) AFFIDAVIT OF MATTHEW W. PERKINS
(dba PACIFICORP) )

)
Klamath Basin Irrigation Rates. )

)
State of Oregon )

) ss.

County of Multnomah )

I, Matthew W. Perkins, being first sworn, hereby declare that I have personal
knowledge of the matters set forth in this Affidavit and am competent to testify to them:

1. My full name is Matthew William Perkins. I am an attorney in the law
firm of Davison Van Cleve, P.C. in Portland, Oregon. My business address is: 333 SW Taylor,
Suite 400, Portland, Oregon 97204. I represent the Klamath Off-Project Water Users, Inc.
(“KOPWU”) in Oregon Public Utility Commission Docket No. UE 171.

2. Attached to this Declaration are the following documents, which were
obtained in discovery in this proceeding, provided to KOPWU by the Klamath Water Users
Association, Inc., or retrieved from PacifiCorp’s website:

1. Agreement Between the Klamath Basin Water Users Protective Association

and the California Oregon Power Company (“Copco”) (Apr. 30, 1956);
California Oregon Power Company, Upper Klamath River Basin Irrigation

and Agricultural Pumping Service (For Users Not on Project Land) (effective
May 1, 1956).
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J. C. Boyle, 50 Years on the Klamath (1976) (Excerpts).

3. Klamath Irrigation District Suit Bill, Joint Hearing before the Committees on
Irrigation and Reclamation on S. 3189 and H.R. 9493, U.S. Congress, 69th
Congress, 1st session (Apr. 30, 1926) (Excerpts).

4. Contract Between the Secretary of the Interior & California-Oregon Power
Co. Raising the Level of Upper Klamath Lake (Feb. 24, 1917).

5. Telegram from Geo. W. Offield and R. E. Bradbury, Klamath Irrigation
District, to Franklin K. Lane, Dept. of the Interior (April 14, 1919).

6. Memorandum from Herbert D. Norwell, U.S. Reclamation Service, to the
Project Manager, Director, and Chief Engineer (Mar. 18, 1920).

7. Letter from John Barton Payne, Secretary of the Interior, to George E.
Chamberlain, United States Senate (Dec. 6, 1920).

8. 1. C. Boyle, Memorandum: Negotiations Leading up to Contract Between the
Bureau of Reclamation and Copco (Nov. 17, 1955).

9. Protest of the United States to the Application for License of the California-
Oregon Power Co. (Oregon Hydroelectric Commission, June 1, 1951)
(Excerpt).

10. Re The California Oregon Power Co., FPC Project No. 2082, Reply Brief of
the Secretary of the Interior (Oct. 17, 1952) (Excerpts).

11. Re The California Oregon Power Co., FPC Project No. 2082, Order Issuing
License (Jan. 28, 1954).

12. Russell R. Kletzing, Review of items involved in negotiations between
Department of the Interior and California Oregon Power Co. (Oct. 13, 1954).

13. Letter from Klamath Basin Water Users Protective Association to Chas E.
Stricklen, Hydroelectric Commission of Oregon (June 18, 1954) (reprinted in
Minutes of Klamath Basin Water Users Protective Association (June 25,
1954)).

14. Letter from R. S. Calland, Bureau of Reclamation, to Regional Director of the
Bureau of Reclamation (Nov. 10, 1955).

15. Re Copco, CPUC Application Nos. 37724 and 37918, Transcript of May 8,
1956 Hearing (Excerpts).
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16. Letter from Frank Z. Howard, Klamath Basin Water Users Protective
Association, to J. C. Boyle, Copco (Nov. 3, 1955).

17. Letter from Frank Z. Howard, Klamath Basin Water Users Protective
Association, to J. C. Boyle, Copco (Oct. 28, 1955).

18. Minutes of the Executive Committee of Klamath Basin Water Users
Protective Association, Special Session Meeting with J. C. Boyle (Aug. 11,
1955) (Excerpt).

19. Re PacifiCorp, OPUC Docket No. UE 170, PacifiCorp Response to KOPWU
Data Request 1.4 Supplemental (Mar. 22, [2005]).

20. Momentum Market Intelligence, Klamath Basin Irrigation Study—Final
Report (May 2004).

21. Pacific Power & Light Co., Oregon Schedule 33, Klamath Basin Irrigation
Contracts, Irrigation and Drainage Pumping (eftective Apr. 2, 2002); Pacific
Power & Light Co., Oregon Schedule 400, Special Contracts (effective Sept.
10, 2001).

SIGNED THIS 28th day of April, 2005, at Portland, Oregon.

o 19<

MATTHEW W. PERKINS

SUBSCRIBED and sworn to before me this 28th day of April, 2005, by Matthew W. Perkins.

CFFICIAL SEAL
RUTH A MILLER NOTARY PUBLIC
; NOTARY PUBLIC-OREGON State of Oregon
: COMUISSION NO. 362751 M "
MY COMMISSION EXPIRES NOV. 6, 2006 County of Multnoma
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g

ASREEMENT

e
1
f

ADREEMENT, dated April 30, 1956, between The Calif-
ornia Oregen Power Company, hereinafter called Copco, and the
Klamath dasin Water Users Protective Associatien, regarding
proposed agricultural pumping power rates for off-project
users in the Upper Klamath River Basin boundary which is
shown on Exhibit "AY attached.

In consideratios for an incressed flow of water
caused by the development of lands for agricultursl purposes
within the Upper Klpmath River Basin, which increased flow
will be used for the generation of electric power in Copco's
propoged dam improvoments en the Klamath River below Keno,
Copco agrees to provide power rates for agricultural pump-
ing for all off<project users in the Upper Klamath River
Basin, as followst

10 Horsepower MOLOTS ©F OVEre ¢ o 5 » « T3.mills per Kl
First five year seasonal minimum charge shall be
$111.60 for the first 10 horsepower and $10.80 per
horsepower for all oxcess: horsepswer based upon
rated horsepower comnected but not less than $111.60
per season,
The minumum charges are payable in consecutive monthly
installments of one-gixth of the scaponal minimuz
charges bheginning the first menth of seasonal oper-
ation, until such time as the acewmulated charges
equal the geasonal minumum charge.
After the Tifth year of continuous use of the same
installation, the minimum charge shall be one-half
of the first fivesyear period.

It is agreed that the above propoged rates will take

effect on May 1, 1936.

THE CALIFOBRNIA OREOON POWER COMPAKRY

T T Boyic/Vice-Fresident and
General Manager

KLAMATH BASIN WATER USERS PROTECTIVE
ASSOCIATION

52291*’“47,f23 Momnece

Frank &, Howard, President
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" CALIFORAIA ORECOM PONER COUPANY ) LURIVELD

. MEDFORD. OREGON ; : L
e NO 35 _ APR 19 1972

 OREGON DIVISION | MATH FALLS, OREGC

&

UPPER KLAMATH RIVER BASIN
TRRIGATION AND AGRICULTURAL DRAINAGE PUMPING SERVICE
{For Users(ﬁgﬁ)bn Project Land¥)

~

APPLICABILITY

Applicable to single phese or three phase alternating current electric service, af
such voltege as the Company may have avallable at the Customer's premises, for thg-
operation of off-Klemath Project pumping installetlons using 10 H.P, motors or oej
for general irrigetion purposes and the drainege of agricultural lands.

TERRITORY

Within the territory served in Oregon by the Company in the Upper Klasmath River
Basin, as shown on Exhibit A, attached.

RATES

10 horsepower motors or over.

Per Meter e
Energy Charge: Per Month
ALY kwhr, per kvhr . + « « « « « . 0.75¢

Minimum Cherge:

First five year seasonel minimum cherge shall be $111.60 for the
first 10 horsepower and $10.80 per horsepower for all excess horse-
pover based upon rated horsepower connected but not less than $lll.60

per geagon.

After the fifth year of continuous use of the same instelletion, the

minimum charge ghell be cne~helf of the first flve-vear pericd.

The minimum charges are payable in consecutive monthly installments

© of one-gixth of the seamsonal minimum charges beglnning the first
month of seasonal operation, until such time as the accumulated
cherges equal the seasonal minimum charge.

* Prolect land -- Al lend of the United Stetes lying in the Upper Klamath River
Basin, and ell 1&nd in the Upper Klamath River Basin lying w;%iig_~ ublic
district ar within the service ares of eny association which/has contracgég)or
may hereafter contract and any land of indi~IEEEIE“8:“corpora

Upper Xlemeth RKiver Easin wH{CH Bave contracted or T may hereafter contract with
the United States, pursuant to the Federal reclamation laws, for water service

or for the construction of irrigation, draing%;, or other reclamation works.

~ren; lr S AR "‘Zw/vco<¢:}v7”f;3“°4£

Issued by
J. C. Boyle Effective May 1, 1956
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Yreka (Siskivou News), September 13, 1911. “Lack of material causes shutdown on
power company dam. The Siskiyou Electric Power and Light Company has laid off about one-
third of the force of men which has been working on the big dam in Ward’s Canyon on ac-
count of lack of material. No progress can be made on the dam until more material arrives.

“The project is a big undertaking and it is difficult to get enough concrete and other
material needed in continuous quantities and is also difficult to transport the needed article
to the scene of the work.

“Representatives of the company deny the report there is any defect in the formation
which would make the dam unsafe. They say as soon as material arrives work on the dam will
be rushed.”

On March 1, 1913 the crew was reduced to 10 men and work was confined to mainte-
nance of property, unloading powerhouse machinery and excavation on the dam foundations.

The California-Oregon Power Company was incorporated December 15, 1911 to acquire
and consolidate with other properties of the Siskiyou Electric Power and Light Company
which was then doing the construction work on the Klamath River Dam No. 1.

However. a contract provided that the S.E.P.L. Co. should continue to completion the
work in progress. Bonds and preferred and common stocks were sold by Copco to provide con-
struction money.

On February 2. 1916 the Yreka Jowrnal said: “In order to secure funds for needed con-
struction work. the completion of the great power project at Copco, on the Klamath River,
. . . the stockholders of the California-Oregon Power Company have assessed themselves $3.30
a share on the outstanding stock, while the bondholders have cooperated by waiving interest
on bonds outstanding for five years. This method of financing construction work was deemed
preferable to a new bond issue. which would increase interest charges on the company.

“A committee of bondholders has the power to make a settlement with the company,
either for cash or stock covering interest in default. In addition to bonds deposited to secure
borrowed money, there are $3,200,000.00 first and refunding bonds outstanding.

“The company is paying interest on $1,200,000.00 underlying bonds and on its floating
debt and is earning enough to pay upon the first and refunding bonds, but necessary construc-
tion is underway for which the money is needed.

“These financial arrangements have been accompanied by a reorganization of the com-
pany, with some of the strongest financiers in California as executives. J. D. Grant of San Fran-
cisco, the new president; John D. McKee, vice-president, J. P. Churchill of Yreka, former pres-
ident, is now a vice-president and Alex Rosborough, former secretary, is also a vice-president
in charge of operations.”

This marked the passing of control from Churchill to the McKee interests. The Churchills,
Siskiyou County people, had pioneered and consolidated into an integrated company prac-
tically all of the power generating and distribution agencies in Northern California and South-
ern Oregon and therein invested much of their money.

In May 1910, river gauging was begun at the Ward’s bridge and records of river discharges
were kept daily. A study of the records over a period of five years indicated a change from a
uniform flowing stream to one with lower water in summer and higher water in early spring.
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Answer to the change was readily found in the development of the reclamation and irrigation
project being constructed by the U. S. Reclamation Service in the Upper Klamath basin.

While the change in river flows were not too serious at the time, they were destined to
get worse as the Reclamation Service projects progressed.

The Company had already invested large sums of money on Klamath River Dam No. 1
and No. 2, so it was faced with either bringing suit involving interstate water rights or making
some arrangement wherein it could get some measure of control of water in the Upper Klam-
ath Basin.

During the Fall of 1915, a delegation of financial men and engineers from San Francisco
made an inspection trip to appraise the work which had been completed, and to see what work
remained to be done.

The appraisal showed about $1,000,000 had been spent and about $2,000,000 would be
needed to complete the project. However, by leaving about 13 feet off the top of the dam and
installing only one unit in the powerhouse the remaining cost might be reduced to about
$1,000,000.

Approximate costs charged to the work by January 1, 1916

Real Estate (Reservoir,etc.) ... ... ... . ... .. ..., $ 114,000.00
Powerhouse Equipment — 2 units complete ........... 217,000.00
Interest on Construction . ....... ... ............... 101,000.00
Bond Discount .. ... ... ... .. ... 35.000.00
Railroad . ....... ... ... . . . . . . ... 66.000.00

$ 533,000.00
All other charges over a period of about

SY% years — actual construction expenditure ........... 475,000.00
$1,008,000.00

— The river had been diverted through the tunnel.

— The excavation completed on the abutment cuts of the dam.

— All explorations for foundations were finished.

— The layout for Copco No. 2 had been completed.

— The excavation for powerhouse No. | was completed to water level.

— The construction plant, crushers, sand machines, mixers and conveying equipment for
concrete were ready.

— The two units for the powerhouse with transformers and associated equipment were
delivered.

— The upstream cut-off wall for the dam foundation was finished to 30 feet above water
level, and work was progressing on the downstream cut-off wall.

— The railroad had been made operational, and a one-mile spur had been built to camp
and on down the canyon to the powerhouse.

All the difficult foundation work was done. What was needed now was cement, forms,
reinforcing steel, labor, supplies and money.




To carry out such regulation, it would be necessary to construct a dam at the head of
Link River and recognize that changes from the natural state might adversely affect interests of
any and all riparian landowners, or vested rights, whether private or governmental. It meant
that natural conditions would be largely reversed, that normal spring flows to the lake would
be impounded and released later in the season. Also that maximum flows in the Klamath River
might often occur in the summer rather than in the spring adversely affecting riparian rights
below the dam.

The Klamath Water Users Association was organized March 4, 1905 and incorporated
with capital stock of $2,000,000. The association contracted with the Secretary of Interior
to assume responsibilities for paying to the government the cost of the irrigation works. The
association helped in signing up land, and in other land and water right matters, and worked
in friendly relations with the Reclamation Service until 1908 when the original estimated
£20.00 per acre charge was modified to actual costs. The association denied liability for any
extra costs.

When the Secretary of Interior ordered all construction on the Klamath Project sus-
pended, the association agreed to pay the charges of $20 or more if fixed by the Secretary of
Interior, and the association fearing that funds for the Klamath Project would be diverted,
assured the Secretary of full cooperation.

The Klamath Water Users Association served a useful purpose during the development of
the early irrigation system. It was headed by farmers, livestock men, businessmen, bankers,
attorneys and many well-known citizens who were interested in seeing that the Klamath Recla-
mation Project was constructed at the least cost and for the lasting benefit of the entire
community.

Of the $2,250,000 allocated by 1908 about $1,350,000 had been spent on purchase of
canals, property, water rights and the construction of Clear Lake Dam, Keno Canal and Lost
River diversion. Items which were expected to be utilized on development of future units of
the project were considered as ‘“‘control purchases.”” These expenditures were not charged to
the project, and title was held exclusively by the United States.

The Reclamation Service with its know-how was building an excellent project in engineer-
ing, construction and operation. By 1909 the landowners believed that the costs per acre for
water were going to far exceed the original estimates and asked that a special board be ap-
pointed to investigate and review the general features of the project.

The board report indicated that:

(1) The original construction estimates would be materially exceeded.

(2) Contingencies in the original estimates were inadequate due to added engineering
and administrative charges, purchase of lands, etc.

(3) The total acreage in the upper part of the project could be cut from 48,000 acres
to 36,000 acres.

(4) The Keno Canal from Klamath Falls to Keno and west side of Lower Klamath Lake
could be eliminated.

(5) Some pumping projects and the Modoc subproject could be postponed.
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(6) The reclamation of Lower Klamath Lake was questionable, due to soil conditions.
The lands surrounding it were largely in private hands and could be released to pri-
vate owners. .

{(7) The Keno cut for draining Lower Klamath Lake and helping the Lost River diversion
could be eliminated and by use of head gates and pumps at the railroad crossing at
Ady, Lower Klamath Lake could be dried up.

(8) Unforeseen drainage problems needed attention.

At no time up to 1910 was mention made of a need for regulation of the Upper Klamath
Lake. Clear Lake was considered to be a better reservoir than Upper Klamath Lake. Since only
30,000 acres were then served under the Upper Klamath Lake it was believed that lake regula-
tions would not be necessary for some time to come.

By December 31, 1912, the Government had made allotments of about $3,000,000.00
to the Klamath Project, had spent over $2,250,000.00 and had only been able to serve about
30,000 acres, 10,000 of which had formerly been irrigated. As the Government had already
undertaken 20 or 30 reclamation projects and had spent over $50,000,000.00 in efforts to
develop the arid west, the feeling prevailed that it was time to take a good look at future ex-
penditures on the Klamath Project.

The predecessors of the California-Oregon Power Company (Copco) in 1902 had owned
riparian property that constituted a power site on the Klamath River in California. In 1909,
the Company made water appropriations and in 1910 started construction work on its No. |
Copco power plant. Careful stream gaugings were taken of the river. By 1915 it was realized
that unless the United States carried out its plan of regulating the Upper Klamath Lake, the
river would often, if not regularly, be extremely low during the summer months, but if this
regulation was carried out by the U. S. Government, a uniform flow of about 1500 second
feet could be maintained in the Klamath River at Keno.

The U. S. Government was approached and the company was told that although the Gov-
ernment contemplated the regulation and control of Upper Klamath Lake where needed, it
was not in a position to get appropriations for that purpose and could not indicate when
Congress might make an appropriation. Negotiations were started whereby the power com-
pany would build Link River Dam, take care of claims for damages and regulate the lake sub-
ject to Government supervision and subject to supplying all water needed for irrigation pur-
poses first. The dam and dam site would be conveyed to the United States, and power would
be furnished to the irrigation project at estimated cost.

The outcome was a contract between the power company and the Department of Interior
dated February 24, 1917. This was one of the first if not the first joint venture between the
Department of Interior and a private industry.

The California-Oregon Power Company had already entered into the distribution of power
in the Klamath Falls area.

The predecessors of Copco had purchased the Klamath Light and Power Company from
the Moore Bros. on December 31, 1910. The Moores had built transmission lines to Merrill
and Bonanza. This purchase included all the electric generating and distribution facilities then
located on Link River and the water system serving the City of Klamath Falls.
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Toketee — & plants on the North Umpqua River
(2 under construction) 200,000 KW
Total 241,685 KW

Upon completion of the last of the Toketee plants by 1956 other plants needed to be
constructed shortly thereafter. In the early ‘20s Copco system load increased at about 4,000 to
5,000 KW per year. By 1957 this increase jumped to about 10,000 and 15,000 KW per year.

So filings were made on the McCloud River on January 9, 1952 with the Federal Power
Commuission for development of about 250,000 KW there.

However, Klamath Canyon was most attractive, being near the Copco load center where
construction cost and transmission lines would be minimum. It was therefore decided to make
another attempt to secure necessary water rights in Oregon sufficient to justify construction.

The creation of the Hydroelectric Commission of Oregon in 1931 with amendments of
the Legislative Act made it possible for a power company to obtain a license similar to a Fed-
eral Power Commission license for use of water in Oregon, for power purposes. Such a license
could be obtained for use of water in the Klamath Rjver without conflicting with the water
rights of the U. S. Government and other irrigationists.

In 1951, the Klamath community was advised that a power plant would be built on the
Klamath River below Keno if it was unanimously approved by all Interested parties of the
Klamath basin.

On February 15, 1951, Copco authorized applications to the Federal Power Commission
and the Hydroelectric Commission of Oregon to construct the Big Bend Plant on Klamath
River 6 miles below Keno.

Because of the need to construct larger power developments adequate to meet the system
demands, the plans were changed to combine two of the original projects with one of 88,000
KW capacity.

The purpose of applications at this time, perhaps four or five years in advance of need,
was to determine what if any legal complications would arise which would delay the develop-
ment or make it impossible to construct the plant. Based upon the experiences during 1925
to 1930 in Klamath regarding water rights, the outlook was not optimistic.

A plan was submitted covering development of the remaining undeveloped projects be-
tween Keno and Iron Gate and it incorporated additional storage at Aspen Lake. Applications
to the Federal and State Commissions were mailed on April 16, 1951,

Practically all the irrigation districts in the Klamath Reclamation Project joined in filing -

protests. The Secretary of Interior filed a protest as did the Bureau of Reclamation and many
individuals. )

During the following months some resolutions favoring the project were filed. The Oregon
State Federation of Labor at convention in Klamath Falls June 29, 1951 was an important
one.

The deadline date for filing protest with the Federal Power Commission was July 19,
1951. Some extension of time was given by the Hydroelectric Commission of Oregon.

On Friday, September 7, 1951, the State Hydroelectric Commission stated that no fur—
ther hearings would be held and it was satisfied that if Copco could work out an agreement
with the Bureau of Reclamation for an extension of the contract to regulate the Upper Klam-
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It had iron eyebolts drilled securely in the bedrock to hold log booms which impounded
and released logs from upstream as needed for the sawmill at Klamathon below.

It controlled the one-way county road cut in a bedrock shelf frequently subject to
overflow.

It controlled the Klamath Lake Railroad at its five-mile post where a mile of 4% grade
had to be built adverse to upstream freight hauling. :

It marked the control of water surface fluctuations caused by load changes at Copco No.
2 powerhouse which had affected the river below.

It marked the end of fish migration from the Pacific Ocean and the construction of facil-
ities for artificial propagation.

It marked the time when the States of California and Oregon solved the intricate prob-
lem of interstate water rights by creating a compact commission ratified by Congress to “pro-
mote the orderly, integrated and comprehensive development use, conservation and control of
water in the Upper Klamath Basin in Oregon and California.”

SUMMARY

The Bureau of Reclamation and Copco continued to make studies relative to the value of
additional storage of water at Steel Swamp. Clear Lake, Boundary and elsewhere. Also the
downstream benefits which might accrue from power to warrant further irrigation developments.

were calculated. As in the beginning there were so many diverse opinions on the further use of
Klamath Water that time passed with very little progress being made.

Fifty years had passed during this application of water to about one-half of the 600,000
acres of agricultural land which could be eventually irrigated in the Upper Klamath Basin. It
was reliably estimated that it would take another 75 years to complete the irrigation program.

It also had taken 50 years for the development of about one-half of the potential hydro-
electric power (320,000 KW) in the Upper Klamath Basin below Keno.

The two, rrigation and power, developed parallel to and complimented each other.

Twenty years have now passed since the joint venture between the Department of Interior
and Copco which started February 24, 1917, was extended to the year 2006.

Those interested in retaining and developing Klamath’s greatest natural resource, “Water,”
should not be complacent. Who knows when somebody with plenty of money and plenty of
votes may appropriate part of it and put it to beneficial use outside the basin of its origin. It
is still the envy of much of the arid West.

On June 21, 1961 Copco was merged with Pacific Power & Light Company.

At the dedication of Iron Gate on February 3, 1962 Pacific Power surprisingly announced
that its directors had decided to rename the Big Bend Plant on the Klamath River below Keno.

Rededication was held on June 25, 1962 at the Big Bend Powerhouse and a luncheon was
served at the Winema Hotel in Klamath Falls. At that time a pamphlet distributed to the
public contained the following announcement:
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T hlhae U astegaTl 5‘:{(:‘: le. T
KLAMATH TRRIGATION DISTRICT SUIT BILL

JOINT HEARING

BEFORE THE

COMMITTEES ON IRRIGATION AND RECLAMATION
CON GRESS OF THE UNITED STATES

“SIXTY-NINTH CONGRESS
FIRST SDSSION
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between the Government of the United States and the California
Orecon Power Co.?

Mr. Linseqvist. This contract reads:

This agreement made this 24th day of February, 1917, purswant to an act of
Congress, betwecen the United Stutes of America, hereinafter styled the United
States, by Franklin Lune, Sceretary of the Interior, and the Culifornia Oregon
Power Co., a California corporation, hereinafter styled the company,

And after some wherenses it says this:

Now, therefore, the partles hereto agree that the compuny, acting for and on
behalf of the United States, may at its option construet a dam on Link River,
ete.

So that vou will see the contracet is between the United States of
America on the one hand and the California Oregon Power Co. on
the other, but a company acting for and on Lehalf of the United
States.

Reprebent'xtlw Learasrwoon. In the construction of that work
do you mean !

Mr. Livssovist. In the construction of the work provided for in
the contract and in the operation and maintenance of the project. So
far as this contract is concerned there can not be any questinn that in
the entire operation and maintenance of this dam and all the powers

that the California Oregan Power Co. have they are acting f[i;r and
on behalf of the United States of America, because at certain times
and under certain circumstances and Contln("(,n(,]@s the Interior
Departraent may take possession temporarily of that dam, otherwise
it is allowed to be operated by this company, and

Representative Hrion (m*erposmf:) It makes the Califernia Ore-
gon Power Co. the agent of the Government of the United States.

Mr. LiLizqvist. Yes, siv; the contract specifically does that. And
the point we malke, after a very full examination of the authorities,
is that it is our judgment the State of Oregon is unable to maintain
an action against the California Oregon Power Co. because they
woulll set up that they are the agents of the United States Govern-
ment and that the State was in fact instituting an action agninst
the Government, and under repeated decisions of the courts 2 State
can not sue the Giovernment without its consent.

The Crairyrax, As I understand it is the opinion of the Attorney
General, whom you represent before this joint committee, that no
suit in this matter can lie against the United States?

Mr. Lirgeqvisr, Yes, sir.

The CHAarrpmaN, Can you briefly sketch the reasons why you wnsh
to bring suit in the name of the State of Oregon?

My, LivgegvisT. In 1905 the State of Orerron after giving to the
Federal Government the power to appropr iate all these WdtPI’S, also
passed another act in reference to Klamath Lake. Governor Cham-
berlain, afterwards Senator Chamberlain, was then Governor of the
State of Oregon, and under these new nefrotmmons California and
Oregon bath “enacted legislation in which thev ceded to the Federal
Government all the lfmds uncovered by the lowering of the waters of
upper Klamath Lake, of this lake and other lakes in Klamath
County, and Tule Lake and Goose Lake in eastern Oregon, and gave
the Government the right to use the beds of the lakes for the 9tor'we
of water. That legislation was passed in aid of the Government in
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its reclamation projects. It gave the Government the right to ap-
propriate the water, and this concession was made distinetly to the
Government to aid it in carrying out its reclamation projects.

The Iederal Government, ss T say, started to carry out those
reclamation projects, and then it tarned around and made this con-
tract, and the complamt of the State of Oregon with reference to
this matter is this: That the Government of the United States,
through the Interior Department, instead of maintaining control
and operating all the works In this project, have turned over to the
California Oregon Power Co. the bnilding of this dam and the
control of this dam for 50 years, and the use of the water for
power for 30 vears.

First of all, we claim that those waters under those two acts
were piven to the (Government in trust and the land was
given to the Government in trust, for one purpose and omne
purpose only, and that was to carry out the rcclamation project;
that the waters were given to the Government in order to reclaim
those lands, and the Jands were given to the (Government for settle-
neent, and the waters must be applied by the Government pursuant
to the trust under which the Government received those lands. But
the Government, insteud of carryving out the trust itself, has made
a contract under which it has turned over power privileges of im-
mense value, and the rental wvalue alone would build this dam
mauy thnes over; that it has turned the power privileges over to-
the California Oregon Power Ca. for 50 years, without the pay-
ment of & cent to the State of Oregon and in violation of ite trust.

Not onty that, but we claim—and Representative Sinnott, T think,
is entitled to the credit of this proposition—that this contract itself
is in violation of the statutes of the Tnited States.

T want to call the attention of this joint committee to the act of
February 14, 1911, amending an act of 1806, and this is the only
Tedern] legislation X have been able to find npon the subject, and it
says this: :

Phat swhenever a development of power is necessarvy for the irripation of
nuds, nnder any project undertuken under the said reclamation aect, or an
opportunity ls atforded for the development of power under such project, the
Secretary, of the Interior is authorized to Iease for a period not exceeding 10
years, giving preference to muunicipal purposes, any surplus power or power
privilege, and the money derived from such leases shall be covered into the
reclamation fund and be placed to the crédit of the project from which such
power iy derived.

There is the only legislation I know of, and I can not see but what
that legislation specifically limits the Interior Department in mak-
ing leases to o period of 10 years. As I say, when you read this
agrcement. upon its face it apparently does not give them a lease
of power for 30 ycars, but as the Supreme Court of the United States
has said time and tite again, the courts will look through form into
the substance of things, and you can not look through the history
of this project, in my opinion, and conclude otherwise than that
any court will consider that it is » lease by the Interior Department
of power privileges to the California Oregon Power Co. for 50
years, cven though under the law they were specifically limited to
making a lease for 10 years.
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STATEMENT OF HERMAN PHLEGER, COUNSEL FOR THE CALI-
FORNIA OREGON POWER C0., SAN FRANCISCO, CAILIF.

The Crarraran. You will give your name, address, and swhom you
represent.

{r. Priecer. My name 1s Herman Phleger, and T am counsel for
the California Oregon Power Co.

The Cuamarax. Where do you live?

Mr, Purcrcyx. San Francisco.

The Cramaax. What is your particular address?

Mr. Purrger. Crocker Building, San Francisco.

The Crsrrman. You represent the California Oregon Power Co.4

Mr. Puircer. I do.

The Crrararay. Very well, yon may proceed.

Mr. Prrecer. I shoulds like, if the joint committee pleases, to
present a map. May I put it on the bookease here?

The Cmairarax. Suppose vou sec if vou can not raise it a little
hirher, so all of us may see.

Mr. Prrxcer. T believe this is about the hest T can do.

The Cratraran, You may proceed.

Mr. Pmwxcur. If the commiittee pleases, T have listened with a
creat deal of intcrest to the statements of fact by the assistant
attorney gencral of Orcgon; and while I do not, of course, impugn
the motives at all of the Representative, T will state this: If the facis
were as he represented them to be, T would agree absolutely with the
conclusions of the assistant attorney general. He would be quite
right.

But T wish to say to you gentlemen: I have been connccted with
this matter since 1915: I have been familitar with this situation since
before the contract itself was made; and I think I am familiar as
anyonc with its subscquent history.

take it that this joint committee is interested principally in
the reasons why this bill should either be adopted or rejected. And
in a consideration of that matter I think the facts are what you
desire to hear and not argument. So I will confine myself princi-
pally to the facts.

Asg we all know, the sovereign can not be sued without its consent,
cven though a cause of action may exist against it. I understand it
is the contention of the assistant attorney general that he has a
causc of action, but that he can not secure the desired relief hecause
the sovereign can not be sued.

We respectfully submit that that is not the fact In this case, and
our two reasons for objecting to this bill are these:
© (1) It is not necessary to enact this bill in order to permit the
relief which the assistant attorney general thinks he 1s entitled
to; and

(2} The passage of this hill would introduce litipation which
would be cxtremely injurious not only to the very people sought to
be prolected but generally to the State of Oreson and also to the
State of California.

Now, just one moment as to the case that was referred fo, a case
involving a suit ageinst the Emergency Fleet Corporation. While
I have not read that case recently, I think I am familiar enough
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with it to state that it holds that the Emergency Fleet Corporation
is subject to suit, and that the Emergency Fleet Corporation does
not have the immunity of the sovereign. But I will point out this
fact, which I think conclusively disposes of the argument that it is
necessary to have this bill enacted into law in order to institute suit.
It 1s claymed by the assistant attorney general that the California
Oregon Power Co. is dealing with property.of the State of Oregon
under a void contract. It is hornbook law that the owner of prop-
erty may procecd against individuals who have wrongful possession
of that property without joining the United Statcs, even though
those individuals claim to be holding it for the bencfit of the United
States; and if it is a fact that the California Oregon Power Co. is
acting under a vold contract, it is no agent of the United Stutes or
the agency itself is vold. And if in fact and law this contract is
vold all that the State of Oregon has to flo is to sue those persons
who are wrongfully In possession of its property. I think that is an
absolutely accurate statement of the law,

We have no fear of the outcome of the proposed suit; that s, as
to the validity of the contract in guestion, of February 24, 1917,
You gentlemen may ask, if this is so, then why docs the California
Oregon Power Co. object to the passage of this bill? We chject
for these reasons:

First, It is an implied benediction, if I may use that word, on the
institution of litigation of this character.

Second. It would he simply the introdnction of years of litigation
which would so injure the Klamath project, the State of Oregon, and
the California Oregon Power Co., that no beneficial or useful result
could ever flow from it. _

Now, to proceed for a moment to the facts: This map on the wall
is what I term a lawyer’s map—it contains only the principal fea-
tures, rather accurately, however, I think, as to scale [pointing on
map]. This is the State of Oregon, north of this horizontal line,
and the State of California lies below. TUpper Klamath Lake is
shown in blue. The project lands are shown In wvarious colors, the
distinction in colors being between land which is served by gravity
flow from the lake and lands being served by pumping. To 1rrigate
these latter lands requires the pumping or lifting of water.

Out of Upper Klamath Lake flows the Klamath River, for 45
miles through the State of Oregon and for 210 miles through the
State of California.

As has been stated, upper Klamath Lake is one of the greatest
natural reservoirs in the world. It is fed by a large drainage area
lying principally to the north and east, as illustrated by the Sprague

iver. The sole outlet of the lake is the Klamath River. Lying
about Klamath Falls, principally in the area shown on the map as
project lands, are irrigable lands, lands that are arid without the
application of water. Al of these lands lie outside the watershed
of upper Klamath Lake and Klamath River.

The course of the river is through almost a flat country nntil some
distance below the outlet of the lake. As it ncars the California
line and down through California there 1s quite a fall, The eleva-
tion of the lake itself is 4,140 feet, so that in the 235-mile course
of the river there is a fall of 4,140 feet. It has been estimated by
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(overnment engineers that there is upon that river in California,
and to a small extent in Oregon, 700,000 potential horsepower.

The lake itself is 60,000 acres in area. It was held at the eleva-
tion of 4,140 fect In g state ot nature by a rock rim. As the waters
in spring and winter flow into the lake the level of the lake rises
under natural conditions to as high as 4,147 feet; in other words,
6 or 7 feet above this rock rim. Its lowering 1n the summer time,
of course, was always stopped by this rock rim.

The Government, s fter the passage of the reclamation act in 1902,
investigated the feasibjlity of irrigating these lands. In 1904 the
Department of the Interior determined upon this reclamation pro-
ject. Its investigutions convinged it thut in order to irrigate the
900,000-0dd acres, which were intended to be included in the dis-
trict, from the lake; it would he necessary to appropriate every drop
of unappropriated water in the Klamath drainage avea, and that 18
what it did. It filed in Salem, Oregon, an application for all the
waters of the Klamath drainage area, including the lake and all
its tribntaries. ‘

There flows into the lake and ont of the lake in a stute of nature,
in the course of a vear, approximately 1,500,000 acre-fcet of water.
By the regulation of that flow through the year, it is possible to
maintain a constant flow from the lake and down through the river
to the ocean, of a little aver 2,000 second-fcet. The demands of the
project for irrigation are 1,500 second-feet during the irrigation
season. The summer flow out of the lake is as low as 800 second-feet
in a state of nature.

It was therctore obvious that it was Impossible to irrigate the
project lands, which required 1,500 second-feet, with a summer flow
out of the leke us low as 800 second-fect, even if the Government
took every drop of water in that river and in that watershed. So in
its original plans for the project the Government included two
things: N o N . "

(1) The use of the lake for storage purposes in order to supply
necessary water for the lands; and - : )

. {2) The generation of electric power to lift water to the higher
evels, . : . D

Now, those are rather inconsistent uses, because in the one case
the water would be taken out of the lake and placed upon the land,
and in the other case it would be permitted to flow down the river
to generate power and would thus be lost for irrigation purposes.

That was the situation which bronght about the enactment in
1905 of the statutes which have been referred to, giving to the
United States the right to use Upper Klamath Lake for storage
purposes, and permitting the Tnited States to make blanket filings
upon all the waters. ,

Now, I will direct your attention to-another point: The California
Oregon Power Co., while a California corporation, operates in north-
ern Californis and in scuthern Oregon. Its principal office is in Ore-
gon. It has hundreds of stockholders and bondholders in Oregon, and
nt least half of its power is consumed in Oregon, The Californin Ore-
gon Power Co. andits predecessors ns early as 1902 possessed riparian
property upon the Klamath River in California, below the Oregon
line, constituting a power site, ,
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In 1909 various appropriations were made, and shortly thereafter
construction work started on the power plant, By 1815 more than
%1,000,000 hud been expended in the construction of the power plant.

In 1915 it was realized that if the Government carried ont the
Klamath project in the State of Orecon the river wounld he dry in
California; California would have no water, and there would he no
water ﬂmwnfr through our power site. And so what did we do?
“ I Appma(hed the United States. We said to the United States:

“Your plans contemplate the use of that lake for storage purposes
and the gencration of power. If you will do that and store this
water, 50 as to keep a normal summer flow down the river, that s ell
we want.  All we wuant is water to flow down through California
so that we can ut111/e this natural resource in the gener ation of power
in California.”

So we asked the Government: “ When are you going to build that
dam and regulate the flow?"” They said: “ Some. tlme, but we have
not the money now.’

And so the negotiations started, whereby the California Oregon
Power Co. would build the dam, take care of damages abont the l&ke,
supply water to the Gov ernment project, snd retrnlate the flow of the
stream so that the normal flow would go down the river through
California and through its power house in California.

The Government proceeded with its usual care. The matter was
first submitted to o Loard consisting of representatives of the Stote
water board of Oregon, of the United btfltes itselt, and of the water
users upon the project. The water users’ leple:entatlve on that
board was Mr. Bradbury—who I now understand will appear in sup-

ort of this bill. He was on that committee. They went very care-

ully into the subject, and recommended that this contract be made;
in fact the terms of their report are mcmpomted in the contract
almost verbatim.

TFollowing that recommendation a contract was entered 1nto dated
February A 1917, This is the contract now under discussion, Itis
between the United States of America and the California QOregon
Power Co. It provides thut the California Oregon Fower Co., act-
ing for and in behalf of the United States, \mu]d constrict a dam
at the outlet ; that that dam would become the property of the United
States; that the plans of the dam would be approved by the United
States; that the regulation of the lake would be subject to the con-
trol of the United States and that whenever the level of the water
in the lake reached within two-tenths of a foot of the point where
it would affect the Government reclamation that the Government
would take sctnal physical charge

It provided fur tl}lel that the Culifnrma Oregron Power Co. would
take care of navigation upon the lake: that it would tuke care of
the claims of all the surrounding property owners for damages due
to the regulution. It provided for the prior right of the United
States to the waters.

It provided one further thing: ; that the California Oregon Power
Co., at its own expense, would n'enemte and sell all the power neces-
sury for the project pumping at 7 mills. I direct the attention of the
committee to the fact, and they are doubtless familiar with such mat-
ters, that this rate represen{s a savinz of something like 40 per
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cent over normal rates and In addition it is a rate that can not be
changed for 50 years.

And so the contract was entered into. The contract provided that
construetion of the dam would commenece within two years; and at
the end of ubout two years—in 1919 or early in 1920-—the construc-
tion of the dam was commenced.,

Thereupon a protest was made to John Buarton Payne, the then
Secretary of the Interior. A hearing was had here in Washington,
in which I participated. The matter was again referred to a local
committee consisting of a representative of the State Chamber of
Commerce of Orezon, a representative of the American Legion of
Oregon, und a representative of the Klamath Chamber of Commerce,
After an exhaustive investication the committee recommended that
the contract be carried out with certain amendments,

Senator Chamberlain appeared at the hearing before the Secretary
of the Interior, as did Mr, Sinnott, and made some valuable suggpres-
tions, which resulted in the adoption of a supplemental contract,
the important point of which is this: There was inserted a provision
which, in terms, said thet the United States should have an abso-
Intely prior right to all the waters, and that the rights of the Cali-
tornia Oregon Power Co. in the waters were subject to all demands
the United States might desire to make,

In December, 1920, at the time of the hearing before Seccretary
Payne, the California Oregon Power Co. had spent $75,000 in the
performance of that contract. Sinee that time the dam has been
built. T wish it had only cost $150,000, as stated by Mr. Liljeqvist.
The fact is it cost $450,000. And the fact is to-day, with the sole
purpose of performing our duty under that contract, we have
already spent $1.500,000 on the construction of the dam, taking care
of damages and other requirements under the contract, And T
may have the pleasure of defending a damage suit for $500,000 addi-
tional brought by the landowners owning lands bordering on the
lake, which is now pending. So that to carry out the contract has
already cost the power company $1,500,000 and may cost the com-
pany as much as $2,000,000.

Not only that, but swe have built our power plants down the
river in California, where they are dependent upon the maintenance
of the normal snrumer flow of the river provided by lake regulation
under the contract. We have $8,000,000 invested in these power
plents, alost all made since the contract was entered into.

What has the Government gotten out of the contract? What s
the fact with respect to the water supply? The official records of
the department show this: That without this dam and the regula-
tion of the supply of water to the Government, 32,000 acres of the
project would have been without water during a critical portion of
the irrigation season in 1920; 16,000 acres would have been similarly
without water in 1921; 20,000 acres would have been similarly with-
ont water in 1922; 16,000 acres would have heen similarly without
water in 19933 48,000 acres would have been similarly without water
in 1924; and 24,000 acres would have heen similarly without water
in 1923, And 1 am sorry to say that this is a worse water year than
1924 was. That is what would have happened without the dam heing
put .
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I take it you are interested in what would be accornplished if this
contract were set aside, Certainly the Government would have to
to compensate us for the monev we have spent in good faith, Tt
works out about $15 an acre as a minimum for the 100,000 acres in
the project which receives water stored under this contract. What
would these farmers get for the $15% They would not et any
more water than they get now, becausc they get first crack at the
water supply, even if it dries up the river. And just as much power
will be generated, for the water that is not used for irrigation will
continue to run down the river. T will make this statement now,
that if the Government of the United States will regulate that lake
and agree fo generate power, we will cancel onr contract, becauge
our company in California will get the henefit of the water in Cali-
fornia to which it is equitably entitled. The United States can
have the water in Oregon to generate power and when it is through
with it, it will roll down the Klamath, and must neccessarily roll
through our power plants in California.

This is the important fact, as I see it; there is enoungh water flow-
ing through the Klamath Basin for every single acre that can phy-
sically be irrigated from that basin, and there is cnough water left
over to maintein the normal flow of water in Klamath River in
California, if the lake is regulated. Is the lake to be regulated and
the normal flow in California maintained, or is regulation to cease
and the river dried up in summer?

That is the question. T take it that it is the policy of the United
States and the States to economically and beneficially use water.
That is what this contract provides. When it was made the com-
pany was faced with this election: :

Shall we Institute a suit against the United States on its appropri-
ation and against these water users and litigate the matier; s}lall
we ask the State of California to demand of the State of Oregon
an equitable distribution of those waters? Or shall we as business
men talk this thing over and attempt to accomplish the proper
result without litigation? - . a

Now, we may have been foolish, but we thought it the fit and
proper thing to make that arrangement and not to litigate. The
contract has cost us $1,500,000; we have relied upon it for ninc
years, and we have spent almost $8,000,000 ndditional upon the faith
of it. 1 do not think any reasonable body, and certainly not our
Government, will say we have done the wrong thing,

It the smit is instituted, what must happen? Why, naturally,
we must defend our water rights. Much as we would dislike to do
it, we will maintain that there is no authority, publie ar private, or
any sovereign State, that can dry up the flow of this stream against
the State of California. You gentlemen know the law with respect
to the waters of interstate streamis, The water of interstate streams
must be cquitably divided betwceen the States concerned, and in
making the equitable division, the ability of a State to store waters
economically within its own borders is taken into consideration, in
order that the greatest possible beneficial use of the waters may be
made. Assume, if you will, that the contract would be sct aside,
still the only result of litigation would be to force the State of
Oregon to make an equitable division of the waters with California,
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and this would require the regulation of Upper Klamath Lake in
exactly the same way in which 1t 1s now regulated.

But what wounld happen in the event of litigation? The Govern-
ment would instantly be called upon to pay $1,500,000, and this, in
turn, would be charged to the project settlers. The water rights of
the project settlers would be In c]Iispute. I do not think that the
project settlers would receive a very cordial reception from bankers
i1f they try to borrow money on their holdings, with their water
rights in dispute. I do not think many new settlers would invest
in the project while the litigation was pending. The power com-
pany would be injured, although the outcome would be in its favor,
for it would be difficult for it to borrow money to make improve-
ments while the litigation was in progress, to say nothing of the
post of the litigation. Surely it is not in the public interest to
invite litigation of this character, which can finally have no benefi-
cial result to anyone. :

The State of Oregon, it is said, wants to get this water back for its
own use. The use that the power company makes of the water is a
public use, one of the highest of public uses. We think its use is just
as high a use as irrigation, but perhaps it is-nmot. But certainly,
if all of the water nccessary for irrigation purposes is first pro-
vided, and the power company only uses the balance to generate
power for public use, I do not see how it can be validly claimed that
the use of the surplus for power is not a public use.

What do we use the water for? We use it, under the public
regulation of California and Oregon, to supply the wants and neces-
sities of the people of Oregon and California. We are subject to
regulation. Our rate of return is strictly limited, and I must say
that our return has been very meager. There has never besn a divi-
dend declared on our common stock. We think we are a public
servant. That is our attitude, and that is our slogan. Much of the

ower we generate from the waters of the Klamath Basin goes
Eﬂck to the State of Oregon. The State of Oregon has special laws
governing the use and appropriation of water. Those laws recog-
nize and permit the use of water for the generation of power for
public sale. That is what the California Oregon Power Co. does
with water of the lamath River in California. Certainly Oregon
can not justly claim that these waters are not being put to a pub-
lic use.

1 want to correct one or two statements that were made. I know
they were made unintentionally. Large areas of land on the Kla-
math project could not be irrigated without electric power for pump-
ing. We generate that power and deliver it at the motor for 7
mills. 'We own the lines. The Government does not own those lines,
The Government has not spent a sou marque to provide this storage
for these lands; it has not spent a sou marque to provide for the
building of the dam, although it is to be the property of the Gov-
ernment; it has not spent a cent to provide power for these farmas.
Now, 1f the farmers and the Government want to spend all of the
money we have spent to do just what we are now doing without
cost to them, erlllaps we would be wise to permit them to do it.
We might profit by such an arrangement, owever, we think we
should live up to our contract, and we think the Government should



26 KLAMATH IBRIGATION DISTRICT SUIT BILL,

do the same. We feel that we have lived up to our contract, and weo
fee] that the benediction of the United States on litigation of this
character, which is not only unnecessary but is very definitely against
the public benefit, should not be given. And we think the reasons
are overwhelming that the bill should not be enacted.

Just one further point: I do not want the committee to think that
the people in this arca are unanimously in fuvor of setting this con-
tract aside or the passage of this bill. Not at nll. The resolutions,
I think, of several pumping districts asking that this bill be not
enacted, have been sent here, and I think I may properly say that
there are a large number of people upon the project who arc very
much against the institution of litigation of tgis kind and have so
wired your commitftee. Frankly, I do not see what they could gain.
They have a prior water right now for all they can ever use, which
does not cost them anything. I think litigation would not only
bring them less than they have now, but would cause much confusion
and loss in the interim.

I have not referred to the sovereirn rights of the State of Cali-
fornia, but it has very distinct rights. We thought we were pro-
tecting those rights when we made this contract. We were protect-
ing the rights of ourselves, and of the State of California by con-
tract and at great cost in those things to which, after ull, the State
of California is entitled to as a matter of right and without contract.

I would be glad to answer any questions, ,

The Crtarmaran. Arve there any questions to ask Mr. Phleger?

Representative Learierwoon. Docs the State of California still
rely upon the riparian rights doctrine! ,

B}Ir. Pruwcer. The State of Californin relies upon the ripaurian
richts doctrine, modified to this extent: It follows the law of appro-
priation, as between appropriators, but protects riparian owners
as against a}Jpl'Op['i:i.tOI‘S. I'rom the old case of Lux ». Haggin it
has followed the riparian doctrine, DBut the policy, in California,
as in cvery Western State, 1s that water should be put to the maxi-
mum use and if there is enough water for everybody, everybody
should get it.

Senator Goobing. Have you the fizures showing the pumping lift
and the pereentage of the land that is covered f '

Mr. Purecer. 1 think I can give you that in a concrete way. The
area of land which is now recciving water by pumping is 24,000
acres, out of a total of approximately 60,000 acres, which are now
being irrigated. The ultimate ‘percentage will be somewhat differ-
ent. The uttermost limits of the project have not yet been finally
fixed, but they may include as much as 200,000 acres, Qut of that
200,000 acres the lands which will require pumping cither for irriga-
tion or for drainage will inelude sbout 58,000 acres. T think that
we may very conservatively say that at least one-third of the land
now requires pumping for irrigation purposes, The ultimate per-
centage will be somewhat smaller.

Just one point: The limits of this })roject are very great, and 1
think comprehend in the ultimate analysis about 250,000 acres. Ot
this about 60,000 acres have presently been put under water. The
supplemental contract made on December 10, 1920, after those points
were called to the attention of the Department of the Interior, pro-
vides in terms that all of the lands comprehended within the original
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project—that is, the entire 250,000 acres—shall have prior rights
to the power compan]y, so that this priority of rights is not confined
to the lgnds presently irrigated, but include all the lands in the
project which may ultimately be irrigated. And I will say that
includes every acre which can physically be irrigated from this
source,

Representative Lravrer. Do you dispose of power now on the unit
basis to the water users?

Mr. PurEGER. Yes, sir, ,

Representative Lmavirr. At the 7-mill rate! X

Mr. Puiecer. Noj that is the rate to oflicial users, as they may be
called, for pumping. In fact, there is a still lower rate of 5 mills
for pumping for drainage purposes. All of the people in this dis-
trict, down 1n the Shasta View district, down into the State of Cali-
fornig, all of them in thut area, are served by this company with
light and power for all domestic purposes generated by the waters of
the Klamath.

Representative Luaverr, Their rate, except for the pumping, is
at the regular rate?

My, Prrecer. It Is the standard rate; yes, sir. The theory was
that power which the Government itself contemplated generating
for project purposes, for pumping and drainage, should be sold
at the T-mill and 5-mill rate. The ordinary domestic use is charged
at the regular rates.

Representative Sixworr. Mr, Phlegey, what is your view of the
10-year limitation of the statute on a lease of a power privilege in
comnection with this matter? ’

Mr. Purrser. I am very glad wou brought that up, Congressman.
You remember that was the subjéct of some discussion in 1920, The
contract is not a lease of a power privilege. It is a contract settling
a dispute between owners on the subject of water rights. It is a
working arrangement between the United States of America, which
owns certain rights in the State of Oregon, with a power company
which owns conflicting rights in the State of California whereby
those rights are adjusted and settled. The sovereign State of Ore-
wron conveyed to the United States, another sovereign, certain prop-
erty, consisting of a lake to be used for storage purposes and also all
the waters of the Klamath Basin in the State of Oregon. Now we
in California do not think the State of Oregon had a perfect title
to all those waters. We do not think the State of Oregon can dry
up the waters of the Klamath River at the State line,

Senator Smortninge, Of course, she can not. Pardon me, Mr.
Phleger,

Mr. Pireser. In other words, the United States had a grant of
property, but did not have a perfect title, We all know thata trustee
can deal with property in order to perfect its title. That is an in-
herent power of a trustee. Now, what did it do? Xt made the best
bargain that I think the United States has ever made. It entered
into this contract and got all it wanted. What did it get? It got a
waiver by the California Oregon Power Co., whose rights were of
equal dignity with the Government-—it got a waiver by contract of
all claim to prior rights to the water. -How did it get that? It oot
it because our engineers made an investigation and reported that if
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such notice the proper officer of the United States shall file final plans of the
proposed works in the office of the State engineer for hig information: And
provided further, That within four years from thie date of such notice the
United Stntes shall authorize the counstructlon of such proposed work. No
adverse clalms to the use of the water required in connection with such plans
ghall be acquired under the laws of this State except as for such amount of
said waters described in sucl notice as may be formally relepsed in writing by
fn ofticer of the United States thereunto duly authorized, which release shall
also be flled in the office of the State engineer. In case of failure of the United
States to file such plans or anthorized or authorized congtruction of such works
within the respective periods herein provided, the swaters specified in such-
notices, filed Ly the United States, shall become subject to approprintion by
other partles. Notice of the withdrawnl herein mentioned shail be published
by the State engineer in a newspaper published and of generai circulation in
the stream system affected thercby, and a like notice npon the release of any
Iands so withdrrwn, such netices to be published for a period not exceeding
30 days.
Filed in the office of the secratury of state February 22, 1903,

Exmieit O

PorTrarD, Oreg., Gcefober 4, 1920,

Hon. JorN BARTON PAYKE,

Secretary of the Inderior, Washinglon, D, €.

My Dear 81r: Upon my return from a trip through the central and westemn
portions of the State, I tound your favor of the 8th ultime cr the subject of
the Klamath reclamation contract. In that Ietter you advised me that yvou
were in receipt of a long letter from the Californla Oregon Power Co., the
burden of which swas that tlic company had expended seme $75,000 and insisted
that the coutract between it and the Government is in the public interest and
con not be disturbed. Tou asked me for my views on the subject.

In reply, permit me to say that I do not belleve I can more succinetly or
more ¢learly express my views to you than was done in p recent telegram sent
to you sighed by Congressman N, J, Sinnott and myself, covering the whole 0f
this subject. I can thercfore only repeat the substance of what we then sub-
mitted to you.

You are familiar with the sitvation and will agree with me that Elamath
Linke ig the greatest natural reservoir in the world, completely surrounded by
high lands and mountains and perpetuaily supplied with water by mountain
streams and surplus snow waters. The waters in the lake do not vary very
much and the lale is situated albove many thousands of acres of land either
under irrigation now from waters token therefrom or susceptible or Irrigation
later by the construction of other ditches and laterals.

Tor many years prior to the time when the Government entered upon the
Klamath irrigation project witers were taken from the lake through privately
owned ditches, and svere utilized for the irrlgation of privately owned lands. In
1305, while I was governor of the State, the then Secretary of the Interior,
through the Director af the Reclamation Serviee, entered into negotintiong
with the State of Oregon and with the State of Californian with reference to
said waters and rights belonging to the two States which swere necessary, it
wns thought, to enable the Government to proceed with the Klamath irrigation
project. The legislature of the State of Oregon, pursuant to thesc negotia-
tions, pagsed an nct, which was approved January 20, 31905, and which ¥ as
follows ;

AN ACT To nuthorize the atilization of Upper Klamath Lake, Lower or Little Klamath
Lake, and Tule or Rhett Lake, situate 1o Klamath County, Oregon, and Goose Lale,
situate In Lake County, Oregon, In connection with the irrigatien and reclamntlon
operations of the Reclaraation Service of the Unlted Stntes, and to cede to the United
States all right, title, fnterest, and claim of the Stnte of Oregeon to any and all landa
recovered by the lowering of the water levels or by the drainage of pny or all of
said lnkes
Re it enacted Dy the Legislative Assembly of the Siate of Oregon; be it

enacted by the people of the Siate of Oregon:

Secriox 1. That for the purpose of alding in the operations of irrigation
and reelnmation, condneted by the Dteclamation Service of the United States,
established by the act of Congress approved June 17, 1502 (82 Stat. 388),
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known as the reclamation act, the United States is bereby auothorized to lower
the watel level of Upper Klamath Lake, situate in Klawmath County, Oregon,
and to lower the water level of, or to drain any or all of the following lakes:
Yower ot Little Klamath Lake, and the Tule or Rhett Lake, situitte in Klamath
County, Oregon, and Goose Lake, situate in Lake County, Oregon; and to use
any part ov all of the beds of said lnkes for the storage of water in counection
with sweh operations.

8Ec. 2. That there be and hereby is ceded to the United States all the right,
title, interest, or claim of this State to any land wueovered by the lowering of
the water levels or by the drainage of any or all of said lakes not already
disposed ol by the State; and the lands hereby ccded may be disposed of by
the State; and the lands hereby ceded may be dispused of by the United States,
free of any claim on the part of this State in any manner that may be deemed
advisable Ly its authorized agencics, in pursuance of the provisions of said
reclamation act. _ )

Approved January 20th, 1905,

Iied in the office of the Secrctary of the State January 20, 1905.

I think T can spealk authoritatively when I say to you that swhen
the cession was muade, under the terms of this act, by the State of
Oregon to the United States it was the purpose solely of the State to
malke the same to aid in the operations of irrigation and reclamation
under the act of Congress approved June 17, 1902.

If the suggestion has been made that the waters of the lake were
to be used for power purposes or that the Government would ever
enter into a contract with any private company or corporation au-
thorizing the construction of a dam and the utihzation of the waters
of the lake for power purposes or the nrigation lands not coming
within the provisions of the reclamation act, the legislature would
not have made the cession, and I am sure that I never would have
approved the act.

Taking 1t by the four corners and reading it as o whole, I am sure
you will conclude with me that the terms of the act bear out the
contention which is here made,

Contrary to the terms thereof, your predecessor has entered into a
contract with the California Oregon Power Co. authorizing the
construction of a dam that will raise the waters of the lake, for the
purpose of controlling and regulating them for the period of 50
Venrs.

I will not undertake to call attention in detail to the provisions of
the contract, because you have it before you, but, taking it alto-
gether, the main purpose of it is to authorize the utilization of the
waters for power purposes, and irrigation is a mere incident to the
contract. In wy opinion, it Is violative of the act of the Oregon
Legislature, and the Secretary of the Interior had no power or
authority to enter into it.

In the second place, the United States ought not to transfer the
control of any part of the waters of Klamath or any other lake
situated as it 1s to the jurisdiction and control of any private com-
pany or corporation. If a dam is to be constructed where the power
company now proposes to construct one, it ought to be constructed
by the Federal Government and the waters of the lake controlled
entirely in the public interest.

It is claimed by the reclamation officials that the construction of
this dam by the power company will be an aid to irrigation of lands
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in Klamath County. If that be true, how much greater would he
the henefits derived from irrigation of other lands than those now
under irrigation from the waters of Klamuth Lake if the Govern-
ment will construct such darm to whatever height may be necessary,
raising the waters of the lake so as to utiiize qlT of the waters thereof
for the irrigation of lands not now under irrigation?

The contract entered into between the Recretary aud the power company is
contrary to publie policy, and, furthermore, is coutruary to the general policy
of the Government, under which limitations nnd restrictions are placed upon
the risposition of swaters under the jurisdiction of the Federal GGovernment,
Vigorous protests wore made to the Secretary against the execution of this
coutraet by individualg in Klamath County and hy some, if not all, of the
Represenitives frour Gregon in Congress. T felt when negotiations svere being
had that the contract ouzht not te be cntered inte, and I feel noew that an
effort ought to be made to cancel it. The company will resist cancellntion, of
course; but if the coutention which I am attempting to make i3 corrveet the
courts will not sustain it

The raising of the waters of the Iake umnder this contract will flood quite
n large hody of the Government lands at the upper end thereof and interfere
with ucquired rights of individuals along the edge of the lake; and while these
are matters of great importunce they do not, in wy opinion, compare in mag-
nitude with the principle involved and with the possibility of interfering with
later irrigation projects in Klamath County which the Feieral Government
itself ought fo put npder way as soon as moneys are mode available by Con-
gress for thuf purpese,

AMay I say, Mr. Secretary, withont meaning to impugn the integrity of the
reclamation oficials at Klamath Falls, that they seem prejudiced In favor of
this coutract. " In my discussion with the project enginecr, Mr., Newell, he
strepuously insisted that the performence of this contract by the power com-
pany wonld ald in the irrigatlon of lands in Klamath County, and he qid
not think the cvontract ought to be disturbed, Xut, aguin, I repent, if that be
true, the Government itself onght to construct the dam; and npen your rec-
ommendation I am sure Congress would appropriate the moneys necessary to
do this: if not now, a little later,

Before acting upon the recommendation of these gentlemen, nn Independent
and impartial investigation and hearing ought to be had, so as to develop to yon
the whole situation. In this conpection permit we te say that at @ number of
hearings had before Secretary Lane iu reference to this contract with the
power company Mre. Q. Hamele, chief roumsel of the Reclumation Service,
appeared and weas of the opinion that the contract with the power company
onght Lo be kept in force; at lenst, thnt is my recellectlon of his attitude, He
recently visited Xlamuth Yalls, and it was generally supposed that he was there
to examine the xituation and meke report to the Intorior Department. In view
of his well-kuown attitnde upon the subject, it would be Detter, it seems to
me, to have some one without preconceived oplnious to look into the situation,
particularly if it is yonr purpose to set without any hearings upon the subject.
A great deal of feeling has been engendered over this matter, and when it
{5 finally settled it ouzhit to be settled right. Otherwise it is ftimpossible to tell
what serious results may follow.

I nmn submitting these obgervations to you, Mr. Secretary, first, because of
my familiarity with rhe act of the Oregon Legislature of 1905; second, my
knowledge of the whole irrigation situation in Klamath County; third, my
acquaintance with the present situation in regard to lands under irvrigation
and those that may Inter he irrigatecd; and, fourth, my feeling thut this con-
tract, if permitted to stand. vlelares the pct of cesston and is contrary to the
uuational policy, as well as the public policy generally, I beg that you will
give the matter your usuval painstaking consideration, to the end that a proper
solution of a complicated situation may be arrived at.

I have the honor to remalwo,

Yours very sincerely,
GED. K. CHAMHEERLAIN,
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THIS AGRTEMFNT'made this Twenty-fourth day of February, 1917,
in pursusnce of the Act of June 17, 1902 (32 Stat., 388) and acts
amendatory thereof and supplementary thereto, between the United
States of America, hereinafter styled the United States by Franklin
K, Lane, Secretary of the Interior, and the Californla-Oregon PowWer
Company, & Callfornia corporation, hereinafter styled the Company.
Witnesseth:

Whereas, the United States pursuant to the sald acts is now
engaged in the reclgmation and irrigation of lands lying in the
State of Oregon and in the Stete: of California in the vielnity of
Klamath Falls, Oregon, known as the Klamath Project, and

Wheréas, an Act of the Leglislature of the State of Oregon
approved January 20, 1905 (Chap. 5 General Laws of Oregon, 1905,

P. 63) anthorized and empowered the United Stetes to lover the

water level of Upper nlemath Lake, Klamath County, Oregon, and to
use any part or all of the bed of saild lake for ﬁhe storage of water
in connoectlion with tho operations of irrigation and reclamation con~
ducted by the Reclamation Service of the United Statles, end

Whereas, the Compeny has offered to construct a dam at or near
Lthe outlet of tho Lake for the purpose of regulating the level of th
lake in such manner as may bo decmed advisable by the United States
for purposes authorized by the laws of the United Staies ind of the

State of Oregon,
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Now therefore, The parties hereto agree-
1, The Company acting for and on behalfl of the United States, .

i SirtEaatty

imay at its option construct a dam on Link River at or near the out-

~;

ot

;;“let of Upper Klamath Lake for the purpose of controlling and regu-
) Elating the waters of the Lalke esnd the flov in Link River and may
'zopernte and maintain said d;lm for a period of S0 years from the
f‘;:date hereof subject to the conditions hereindfter provided. The
fsaid dam and the appui'tsnances thereof, including the lapd upon

w¥hich 4t is situated, shall be the properiy of the United States,

¥

‘Eand the Company hereby undertelkes and agrees to acquire and convey
to the United States sach land, the title to %which is not now in the
-ﬁnited States, as will be occubied by said dam and as may be necessa-~
:‘ry for its construction, maintenance and operation.

. If sald E:ornpany elects to bgild gald dam as herein provided,
isaid Company must, within two years from date hereof, notify the
%}ecretary of the Interlor in writing of 1ts election so to do, snd
'%,he Company shall thereupon become boﬁnd by all of the conditions
and obligations of this contract with reforence to said dam and the
regulation of the water levels of Upper Klamath Lalte, If such writ-
ten notice 1s not so served within said perfod, then all rights and
Dbligations of the Company under this contract, other then with re-
gard to the lease of the Keno Canal and the provisions regarding the

ale of power, shall immedlately cease snd terminate. The promise
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{gf the Company to supply power and to lease the heno Canal, as here-
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éin provided, shall be deemed sufficient consideration for the option

rod

St

i'o erect and maintain said dam.

2, S8id dam shall be construectcd according t§ plans and spec-
;=ficationa approved by the Dircector of tho Reclamation Service--and

;; der the supervision of that Service. The top of said dam shall é
Jultimately have an elevation of 4143.5 above sea level according to  °

??he datum of the Reclamation Service, to which all elevatlormsherein~

éfter stated are referred and shall be 8o located as to protect the
e
;ntake of Keno Canal of the Reclamation Service and permit a flow

e

Vagyy

TR

1
jof water therein to its full capacity. The dam shall be So con-

e
!

A

52
ot

gtructed that at its varioun stages it will permit at all times a

1 .
Tmaximam outflow not less than 6,000 cublc feol per seconde

ey

3« The Compﬁny, after constructing said dan, may regulate

P

A
Ji

he water level of Upper Klamath Lake between elevations 4143.3 and

M

137, bul the water level-shall not be ralsed above elevation 4143.3

L7oR—

Jand shall not be lowered below slevation 4137. Within two years from

!%he date of this contract the Companf must elect whether or not to
'éohntruct said dam, and within one year afler such election the dam
:ghall be 80 constructed as Lo permit of the raising of the elevation
|or the 1ake to a height of 4141.5, snd within 10 years shall be con=
;tructed to 1ts ultimate elevation for providing a lake level of
%143.3 The Company may he permitted to lower the level of the lake
fo below 4137 at such timesd and upon Such condltions as mey be satis-

-3
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actory to the Secretary of the Interior.

4, If the Company elects to bulld the dam, the Company shall

Jat 1ts own expense deepen the approach channels to the Main and Keno

P E

gan'als of the Reclamation Service, to the satisfaction of the Secre~
Ztary of the Interior so far as necessary to insure a flo¥ of not

lzﬂlleaa than 1200 cubic Teet per second during Junse, July end August,
';land 1000 cubic feert per second at all other times into Klamath
H

Project main canal and not less: then 1020 cubic feet per second into
1

fieno Canal with water of the lake at an elevation of 4137,

i S5« The lovwerling and raising of the wateras of the lake below

3
| ;or above the normal fluctuatlons while in a state of nature shall

fﬁe undertaken by the Company only after making satisfactory adjust-

‘I

,..,l-g Iz p. PRy

xl';\ents: at its own expense in regard to all interests which mey be

féffected thereby, whether of the State for navigation or other pur-

;f;oses, or of any private indlviduals, or Indians,.

6. Tha Director of the Reclamation Servicé through the author=~
zed representative of said Service on the project shall specify

rom time to time the lowest permiseible limit for the lake level to

'protect the requirements of the project and whenover the lake level
drops to a point two~tenths of a foot above such level, such repre=-
ﬂsentative shall assume control of the dam and its outlsats and con-

.t'.inue in control 8o long as the lake level remains at or below that -

élevation.
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7. The Company assumes any and all liability for damage

:%to the property or rights of any person or corporation or the

-?proparty or rights of the State of Oregon or of the Indizns due to
he operation of said dam by saild Company or to the regulation and
#oontrol of the levels of said lake by said Company end hereby under-

#'takos to hold the United States harmless from any and all 1iability

i

,;for damage due to such regulation and control.

8. At the end of the 50-~year period of the Company's control
i?nd operation of.the dam all rights hersunder shall terminate.
9. In consideration of the righis and benecfits accrulng to
;vthe Company by reason of the control.and operation of the dam, the
iOCOmpany hereby agrees to furnish eleclric power during the So;jear
period of its control of the dam for all pumping requirements for

§ the irrigation or drainsge of lands deriving their water supply

N from or in connection with the works of the Klamath Project, or

otherwise made part of the Project by the Gecretary of the Interior,

: Wi hin 25 m.Tes from the town of Merrill, Oregon, at a rate of 7 mill
'per kilowatt hour. In the case of the power for the drainage_pf Tule
?ake the charge for tho power shall be 7 mills per kilowatt hour be~
fween the hours of 6 p, m. and 11 p. m. and at the rate of 5 mills
per kilowatt hour during other times of tﬁe day. A1l such pover
shall be dslivered by the Company at 1ts o¥n cxpensSe Wherever there
is an installatlon for such pumping parposes of 100 horse-power or

more, for st least 2 years business at an average load factor of at

-5-




The electric current supplied shall be in such form as

o 'be available for the pumping regquirements of the project. 1In

ig8nid rates for a like scrvice, the commercial rates during such time

hill supersede those herein stated. This rate does not extend gen-

é lfhited States or by the Water Users' Association, or other successor

"'n interest of the United States, or to organizations or individuals

“_' 10. Nothing in this agreement shall curtail or be in any wise.
xoonstmed ag curtailing the present rights of the United States to .

o the waters of Upper Klamath Lake and 1ts tributaries or the lands

-Jp%mder or alonp the margin of the lake.

}; 11. The failure of the Company to comply in their true in-
i £

;,tent and meaning With any of the provisions of this contract in re-

] ga.rd to the construction, operation, and use of the dam at the out-
¥ -let of Klamath Lake during the SO-year period shall render this

' contract in regard to sald dam subject to cancellation by the Sec~

.x’

;;‘etary of the Interlor upon 60 days' written notice to the Company
"gtating the csuse for such proposed cancellatlion and in case of
) failure or refusal of the Compeny to comply with the provisions: of

this contract within the perioad ~_llovlod by the Secretary of the In-

terior he may cancel this contract as to such dam. After such can-

cellation the Company shall have no further rights in regard to the

-6~

‘f pumping water to any lands of the project as described in this section.
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';&he Company nom claims as successor to the Moore Bros. and is using;
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aws of the Statc of Oregon tho right to the use of 815 cublc feet

Pof mater per second therein, in nddition to the 205 second-feet Which

R

2P
JProvided, That sach additicnal right to the uss of B15 secon_d-!‘eet

4
ghall be subordinate to Lhe water rights deemed necessary for the

} 1

Y .
Klamath Project as delermined by the Director of the Reclamation

.&Nice. The aforesald rental shall be payable annually in advance, -
| 0
ithe first of which payments shall be duz at the date of the signing

4
'L.'_ét this contract, and £ald lease shall be subject to the conditions

4

) rlj;ereinarter stated. The Secreteary of the Interior shall have the
1‘.
§right in his discretion to renew this leass of the Keno Canal after

the expiration of said ten-year period for a furthsr peoricd of ten

¥
years, on Lhc sams terms.

4 13, The Company may use the said canal for poYer purposes

j;ubject to the obligﬁtion heretofore assumed by the United States
in comnection with the delivery of 205 second-feet of mater through
said canal, end shall maintain 1t at all times in good condition
4satiufactory to the S.ecrctnry of the Interior.

-7~




14. The Compeny shall be permitted to mako Such improvements

'ltnry of the Interior, and all plans and specifications for such

: ,J "t 15. The Company sosumes any and all llsbility for damage to
f.property or rights of any persong or cotporalion due to the construct-
ﬂ?&én, operation or maintenance of the said Keno Canel ¥hile under lease
f;to the Company or to any worl: which it may cause to be done thereon

-&-
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16. All payment_n hersin provided for shall be made to Such
triccr of the Reclamation Service as may be designatod by the Di-

I'f:tor and in case of failure to make any payment when due the Com-

to the date of payment.

17. The failure of the Company to comply with any of the pro-

Binay cancol this contract es to said canel, After Such cancellation

18. The provisions of thic and the following parsgraph refer

to the work on both the dam and the canal. In all construction work

-g-
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quiresd or permittad to work more than ci'ghh hours in any one cal-
o;\dar day upon such work. No Hongolian labor shell be employed
der this controct. The importstion of foreigners and laborers
dor contract to perform lebor in the United States or the Dis-

) _‘X‘ict of Columbin is prohibited. (Sec. 3738 Rev. Stat. U.S.; Acts,

I the several Staies or mwmicipalities having criminal jurisdiction.

N

: (Executive order, May 18, 1905).

- 19. Ko member of or delegnte to Congross, or Resident Com-

. miuioner, after his clection or sppointment, or either before or

5lnﬁ.ar he has qQualified and during his continuance in office, and no

officer, agent, or employeo of ths Government, shall be admitted to

any shere or part of this contract or agreement, or to any benefit

PR

I -4

:{'to ariso thersupon. ¥Yothing, however, berein contained shall be

B

':oonatmed to extend Lo any incorporated company, Where such contract

R~

r agreement {5 made for Lhe generel benefit of such incorporatlion

-10-
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E.
@ or company, &3 provided in section 116 of the Act of Congress

-3 approved March 4, 1900 (35 Stat. L., 1109). .

3.

$ In witness whercof the pertics have hereto set their hands

s ‘3B ;d the ceal of the Company is hereto affixed.

e o V.R.K United States of Amorica
. E.C.F. A.P.D. By Pranklin K. Lane.

s - " M.B. .
b California-~Oregon Power Company
-3 :By Alex. J. Rosborough,

K- (Corporats Sesal) Vice-President

-11-
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TELLGIUALL, » IO
+pril 14, 2929, . .-~
hon, +'ranklin X, Lane,

secretary of tiie Interior. ¢
washington, . C.,

PasPlean Kl sseth Projestiiea 7%¥Ii§!i53ﬂﬁbiiﬁitaiyéﬁ?jkho;iocln-ation
Farvi o BRLUINE Vo IR SR 1Rposi KT én e Hentures Sel -Projest. Hea
cent act of service negotiating a lease of ten Years with California-
Uregon Power Company of Keno Canal with privilege of building dam acromse
Link River with eontrol of same for fTifty years without consulting
wisies of people has aroused much hostility and suspicion. People willin
to cooperste with Reclamation Service in all matters pertaining to prope
developnent of »roject but high handed acts render such course dAifficult
Would he pleased to receive from you explanation of your course which
shows same to be compatible with hest interests of people on project and
to that end would kindly ask for immediate telegraphic reply to the fol-
lowing questions:

las the power account if any charged to the kXlamath Project?

Is the Klamath Irrigation Vistrict liable for expenditures made by
Heclamation Jervice in oonnection with power canals, sites and other
power fTeatures incident toc Kiamath Project?

If power features have heen segregated from Xlamath Project have in
dividual water users been given credits for amount charged to power fege
turee under their annual installments on the cost of the Klamath Project

Aage the recormendations of the Board of Heview been adopted as =
matter of policy wherein one=hslf of \ihe cost of the nower features havse
been cniiarged to Units one snd two and one-fourth to Tule Lake and one-
fourti to wower Klamatn Lake marshes EKlamath Project, and if not why
recomaendations were not followed? )

IT tlie power features of the Klamath Projacet have been segregated

~and. are no longer charged to said project by what authority was it done

.:/-'

and who 13 to repay the money expended in that eonnection?

If 3 portion of tie power account is chargeable to canals will ihe
title to and managenent of said canals be turned over to water users?®

I* it is contemplate! to sell the Ankeny power cansl, site for powe
house and water right will klazmath Project get credig for the amount resn

"ized on said proposed sale and will the liability mentioned in contract

betwaen United Ytates and the Rlamath Irrigation District he reduced to
tuat extent? _

4111 tiie Llamath Irrigation Jistrict at sny time in the future sec-
quire ahsclute owmership of ithe canals and latersal system supplying wate
to tiie district with sufficient water to irrigate the district landa?

Jdoes tne sum of money specified in the contract hetween the United
ozni2s and the Klamnath Irrigation Vistrict represent the total 1liability
1o tiie United otates and will that he all that said disiriet will re hel
liakie for on account of the dAevelopement and coat of project?

1s the Klamath lrrigation Disttiet now liable for any deficit that
may exdst in connection with the Alamath Project as n whole, and may it
recome liabhle therefor in the future?

Joas tiie contract now existing hetween the Klamath Irrigation Jist.
ard tie United Utates akrogate or supercede the contract of guaraniy he-
tween tiie Zlamath vater Users association and the United Statee Tor the
wilole amount expended in connection with the Kliamath Project?

Inaamuch as iie fTollowing clause with vreference to tile Ankeny Canal
in tre contract hetween the United Stiies and the Xlamatn Irrization

- Sistrict waws not in saia econtract wien voted on by the water users do

you conaider nl=aunatn Irrigaticon “Yiatrict 1o ke bhound tierebhy:
"provided'tnnt aaid pndinue Bum does not include Any proposad
2ont o1 additional drainare, Teplacenmant of perishiable atrust-
2T3, or any Tights to tiie 4nkeny Uanal, hot cover:



amounts expended or authorized to be expended prior to date here-
of.” : h

By what authority do you add $6.00 penalty on lands hrought into

Klamath Irrigation District not peviousy under Stock Subscription and.

/3 contract, or ¥ater Right Appliocation, and if this penalty is wanived,
will the United States give Klamath Irrigation Distriet a corresponding
reduction of the amount of the indehtedness assumed in c-ntract between
United States and Klamath Irrigation Distriet?

Do you consider that the Xlamath Jrrigation District would be
JH liable aitner directly or indirectly for possible damages resuliing
I frowi the construction of the nproposed dam and dykes pursuant to authoriyy

given Californias and Oregon Power Company?+
‘411l the Klamath lrrigntion Distriot or Klamath Project at large

,,~ have first privilege of purchasing power nossibilities ineident to
/~ Klamath Project for the amount actually expended by the Government in
connection therewith,

! egram, “Continued. )

KL ARATH IRRIGATION DI STRICT

Geo,V,0ffield,

R.:Z% _Bradbury. .
Directors.
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Xlanath Falle, Ore., darch 18, 19?,@(/
£P0jeat dianazer

-~

“Sireator am‘} dhia? imrinear

An Fulatios% ol dppar Elamath ledie - Llunath project.

1. 4t a meeting of Ghe 3Businmess lone' Acsogisntion
of lamath Falle, Orezom, held Feidsy svening arch 18,
19206, *tho following ramiu’&zi@n #as addpted:

TWherons ths originel alane of the Uuited
Jtates Heslamation verviee ao*zwwggal ted o Bro-
Jeots oobracing 286,000 acreg of landg, end the
aregent size of t.sm Kemath projees is: wut 50, -
000 neres or there: shouts,

And whereaz 417 the waters of the Unger
lammth Iake were sontrolled by the Jcvern-
ment 02 the United slates there would be an
ample suoply of water to irrigete the remin-
inz 206,000 nores orisinally e:cm&up.c. ted by
the Unitcd States Govarnment nlan for the
Flaaath projects

Pherefore be it retolved by the Zlnmﬁh
Business ilen's Afcoolation that our Eenators
and representatives in Oongress be urgently
rosueated 0 apnroprinte ithe neepsssry fands
0 ceuplote the Hlumaath project asz originally
planned,

Anf be it Turther ro-olved, that the
Governasnt itueelld bulld ths &A*n nl the hesd
of Link River without dolay and 142812 cone
trol the vaters of manth River and Uppen
.Sl&mm mke that nl1l of the anid wmicrs bo
fires utiliua& Tor ivrizntion uniil every
agre 0f 1land 4n the ‘,,lz:nﬂth Bezin supablo of
boing irrizated, iu izpizated; that all publie

- lands be cponod ‘o eﬁt:rv with 2 preforgnge »° 1%
in em=-ooldiers, sailezrs and marines and ALY
nurses,

-l—
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vhien wi{ll show &thnt srojeet tfovelopa

2. Qopy of the remolution will be went to Orason's
renreventatives in Jongress and donbtless 2lso a eony

+3111 be sent Lo you. I =zn enalosing clipninz from the
Evening Herald of larch 13th girving a partizl sccomunt of
the mezting. dor the information of your office, I am

snclosing also = cony of the logal opinion, referred 40 in
the elipning, =nd wrltben by lr, S P. Stome in the sprine
of 1917, _

3e It ocours o me that the resolution of the
Business sen's ascogintion affords the oppostunity for e
reply whioh #1111 tond to elarify the z{ituation and make
for a mane public sentinent, he questioma iavolved
in the contract botwesn the Unlied states and the (zlifor-

-niz=0rozon sower Lompany have been 80 pereistenily mise

resregented that very few in the commniiy have cloamr
idoas whuat will he the ¢ffect of the contwrnet md vhethey
or not the Company ic belng piven valunivle privileges
vithout paying therelor anything like an adegnate comnen-
sation,

. 44 The mecting of idarehr 12th was the first one
Tellowing the assiing in Janunsy «t which my papeyr vas
read, I beliesve thove opposiang thoe prosont plan of
lake rogulation regue.ted an epportunity to be heswrd;
therefore, iiossrz. Sradbury anf Sernahsn were inviied

t0 2pp08r,. Hr, Bradburyts romsrks ore indientes im
- part in the elipping. ahat the elinzniag omita

nentioning io that lre Sradbury clsiacd that the contrael
did not follow the Bourd's recomuendation of Cetober 6,
1916, of wmhich Board he was o RomhHer. After ifr, 3rude
bury had finlshed, dre §alton, loenl mansger for the
Power Company, compared . the contract with the resomuendise
tions of the Board, paragraph by naragraph, and chowed
that 5o far as lake rezulation 19 congerned the contract
and the Beard Report are in substantinl agreanant. .

b« | ir, Unrnshan thenm mnde an adlrsss ang oroponed,
what ke called, 2 comgromise revolution. i, Eslton
fecling gure thnd some rerolution would pacs anghow,
proupily moved the adoption of the reuociution mzgesind
by Hr, Carnshan. dowgver, in writing the revolution,

‘re Carnshen atteapted 10 introduse various matters not

orizinslly sugzevted. Br, ¥alten, a: the ome moving
the adoption of the orizinal resolution, vas in o poszition
0 ahow that the d&raft, as written, was not in haraony
with the ons first pronosed: trarefore, the objeationable
phniez vere struek oul and the revolution papved, ag
sunoted. Coe

G I believs 2 renly to the recoclution ean be nads
ent, az conteamladed
o 150
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by the Reelanstion servies, 1s in saneral haraony with
the peszoluticn of the Burines:s ‘un's dstoaiation, and,
in 80 Zar as they differ, tho plann of the dceyrvico are
betiter for tho sommmity snd nors severe ior the lPomer
company than thode implisd im the rovoluiien, The
rosly shonld be framed with the ldsa that sondes will

bg oent o the Searatorios of the varions Irrdgation
diatrliets in $hiz vieinlsy vhicsh will dsrive their wnter
supply from Upper daomath Lakte. A8 an ald in formme
lating & reply, 1 wish to indiente 3020 of the obhjoctiony
comaonly raised asd suggest ihe gJeneral asture of the
aiawer wileh, 41t occens {0 me, should be mnde o tho
Business Lemls Associztion.

7, It is alleged:

{a) That by the coniract betwoen the Unitod
3tates and {alifornls-ircaon over JSompnny e
Company has heen ziven the srior wight o all
water in Upper Klamsth Iake after itho Unilted
States haga diverted 1300 secomd Toot;

(b) That the Unlted states at present rans
the main esnsl full, and nses the suantity of
water above iméiented; therefore, the contract
arevents ouy additlons 6 the nroject thus exe
cluiding Both tha zoposed pumping districts mnd
Tale Lalke l.ondse ,

(e) Thot tus dam selongs to the Caldfernice
dregod Fover wompuny whiech, in offeet, is given
practieally couplete coatrol oFf Upper Tlamsth
Luke zad that the Unlted Statez osn only use
such water ag the Company does net wishs

(d) %hat the only comzidaration pzid hy
the Compony i 31,000,000 a yonr, smmmual remdoel
for the Zeno Ganai, and samking o 2ate of soven
2ills per kilomatt howr for pusping. Farther,
that the pumping rate is largely a subterPure as
the aroa bsnefitod by thiso rate 2% present iz
gmall and may never he larvge,

8. Ehile an examination of the sentraet will show |}
the Cfalesicy of these zssertions, nevertheleoaa they are é
Aasda, Their Ireocusnt reitoration tend: to hefoz
publie nen¢timent becsuge there han been ne authoritative
denial suppleacnted by a statesent 6f the ressons Tor
g?e egntract and the benofite to the publis contorred

$15 iz 1) SN ’
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() “%hat undar the contrnct thas Undded
ate. har czfied no wnter righis. Haber
~izhts for the Xlanath project, up o its
aaximug feazible limits, are fully protected -
»y virtue of apsropriantions made by the Undted
3tstes, cusnlemsnted b water righie meguired
by purchase and perlested by systomatic and
extencsive consizruction;

{5) Thnt the eontrant doey noet afiversely
affeect the water rights of the morginnl mars
lnnés oz Upper Inko;

{g) fThat the water rights Jor land within
the Zlamnth Indian Reservailom zre not sffooted
ens wuy or another by tho uvoatrass; fTurthor,
a4 ouoh rizhies are wulflaiontly asferuarded;

(¢} “hat $7 the narsh lxndz around Lower
Flamath Lake are chowm $0 be good agrisuliural
iy, and & feasidle plun for thedr irrigation
ean be davelonsd, it will be legully neoesible
for them %0 secure a water right throuzk the
United States vwith early priority.., Howover,
i the mareh landowners sloet to rsly om their
ovm filinge they musdt f$ake their chanees mnder
whate lavrs

{e) That the dam at the hezd of Zink
River iz %0 he tuilt 2t the oxpemsg of ths
vower Compmmy aessriding 0 plans approved by
the UYnited States, under ita supervision, und,
when duilt, w111l Bolony o the Fnlted Séates,
dontrol by the Zower Company ir only delegnted
control %o an agent and the Unitad Siates will
azsuas flrect control whenavoer the water sure
faoe resches nn oclevation where ihe nrojeat
geaply may he sdverssly aflactod;

(£) That the fowsr Coussny gives a
cubstzntial and adequaic congidexaiion Lor
whatever benofits 44 may rocelve. ¥ivhomt
lake rereiation during July and angust of
yoars of low run~ofl %the avallabhle supnly
for- - irrigation has been lees than 525 sscond
fe2t, corrosponding to an adeqmuate swaply for
leas than 40,000 aneros. The Unitod Stnson
is now ohligated to supply about 50,000 nersa,-
iater is also necded for proposed suming
dlstricts, totaldnz abous 30,000 acros; like~
wige for o sinilar area of Tule lLalke l-nd.
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in ths med figtent future water amay be
needed Yor other Pule inke lands; also Ior
lﬁnaa arouné Lower danath ke, $o0 ulti-
mately water may be reundred for fron

30 000 to 200,000 seres - substantially
q11 to cone fron Uppner Klamath Inke. By
vietue of the contract with the Power Com-
pany, the project will zet ihe mzeessary
gtorags Iroc of cost.

- 108, Hoe acconrzte eatismate of thoe probzble eost to
the somor company of lake »ezulation ean be givon at this
tizn. The dxa and the channela 0 be expssvated throuch
the reefs leadins to the diveranlon points of the &emo
Ganasl and the projeet Main Canal may easily cost $250,000.
If the merpinal serch lands are fully dyked, thea in tre
neizhvornood of 100 milos of exterior dykes will be called
0¥, 4 maxiswm section of the dykea is 1ikely to rum
in the nzlithsorhood oF 10 yords per linesl foot er 50,000
sunloc rards 40 the atle, ecorsrgoponding to a eost of glﬂ -

000,00 #ar aile Yhile some oOf the dyZinz may da
mueh cheaper, one ean oaslly sea that the cont a£ the
axterior dykas may approximate 51,000,000.00, I sl

divion, there will ho the oosd of intewior dykes, drains,
sumpins 2lants, 20ver lines nud channeld Aiversions for
sontrel of natnral Arninaza. Horeover, the Comzny
muzt patinfy axistiag 2l ht@ on the Uﬂp@? &L&ﬁu ot 4t
nay be suhject o aeﬁuly Iizi*a%ion. camape elalmz s0d
the necossity of axiensive purchzces of land. While
50 the ewient %0 whish it 1g fmaeible, the goné of the
wark, indientef n%ovv, efrn be sharred againgd the land
aenafited ihh.;ng, F% whape such 8 sharse eonnos be
anée, the Fower Gamgmﬂg gt ahonlder the burdon.

11. I the rower Company d0es not do the work
and the United Stnten regulates the lake by virdus of
direct coproprinition and ex-enditure of funds, thon
eithor lﬂk& reyplation met be linited 30 that neoded
fer irel Auion,only or olse the Unitsd sStates mmaed
face a 9L0h1€ﬁ involving tha probable ez enditure of
+1,000,000.00, o7 mors. A large port of tho exe
nenﬁitnres in&iaauad above would have ¢ e charged
W lands yet to be irrirated, wtieh inel 1des proposed

vumeiar #ictricts zad Tule le“ Hoamwvhile
e forer soupany, a2nd such othaf% tar&etg as ny
hereziter dsvolopr nloms lamath ﬁ?v %+ the

bansfit 0f lake vermlation wiili.aos 1;. i brogoing

indicates why ths resolution of “the Zusiness en's Asso=

eiation does not nrotect the puvbllie intsrests as well as

- does the existing comtract with the Power Company.

" fixh. 8, Page 5
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12, 1% oan be pointed out that the feslamuiion
service appreclates the eifforte of the Businese Hen's
sspoasintion to secure Tunds Loxr the sarly complotioan of
the projeot to the fullest feasible limid, The contraoct
with the rower Company furthers that very emd. - By &%
1ske rogulation will be obteined in the nesr future with-
sut tho delays und wneertnintles whick are insepurable
fron depsndenge oun Congreacicual appropristions. The
projest will obtzin storage to whaterTer extent is ﬁeeeu3¢rg
withount esst 10 the w&ter wsers and at the czpsnoe of the
sower Jompany, which will bo soapellsed o pay 2 fair price
Tor the bomerits 1t will receive.

13. “he statememt should he zade that exiating laws
give the profercnee rishit t0 ew=service nmon whieh the Ag-
sociation feouants in {tz rovolniion. I beliove it
would nlso be wall to point out that it is elearly for the
sablic interests te fuxther clociric power develepment o
the fnllast exbent sconomieslly Pfeasible. WWhare develop-
agnt iz by privaie interesis, whe puhlic hag or ean huave |
nretectlon apainst exitortiontte rates by viritue ¢f the
pozerg of tha Public Utilities Commissions of Orazen and
Californis, Bsfors olosinz, I shounld axhks ale-ar that
while every yaesr the lizin Gunal is cheaked wy o0 it apsears
%0 be *nll actu41“3 the moximmn quantity thne fsr ran is

only 460 séoond Tesh oF Onseihird the denizned oupseity
of the Gansl.

;o b . 5 - P
Foreser 1i Plpen 7

ot birsctor ‘
¢ of ¢ )
b7 IRV .
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» s AL AL ATl ATILA ANMUILG ARENAsil e e

DEPARTMENT OF THE INTERIOR

WASHINGTON P

\
llon. George Z. Chamberilain,

United Stotas Senate.

My dour Senator:
I havo given caretul opd extended consideration tp
the mattor of thae Califarnia-Oregon Power Company com:raot,.~
exscutod by my predecessor on YFcbruary 24, 1917,.am‘1 to the
sugpestions you end Congressm Sinnott bhavo been kind 'anough
to make In comection with it.
¥ith your position on the quastion of policy involved
I am in entire 2grecment. The United States should havg built
this dam on 1ts own eccomnt, and with its own funds. If the
question of entering into this contract were before ma 25 a new
matter, I should take that position and, of course, @acline to
enter into an 2groemsnt along the lines here involved. But the
mattor is not a nsw one. The contract has been in effect well
over tirec ysars. Ths company, as woll as mny'citizans of '}D:ama.th
County, have changed their positions very moterially in dependence
on it. The caupany hes experded 2 large sum of monsey in operat-ions

under the contract. Formers of Klamth Cownty have nade expendl-

tures and incurred obligations in relizunce on its terms. These
conslderations, as well as the question of public pollcy originally

involved, must be taken into cornaideration.

AA L



MLl RJUULLL Al AL VA LLUNAL ARLITILY L

Tha camilttee of the Klamath Falls Chemher of COm-
marsce in its report ag 8 result of its investigation, cf th.{s

' matter, kas mmla 8omie suggestiunx which see:n  to. £ vell tekem

I_ thinl_r. the contract my w®all bo modified in some reg;m;s. -

I have concluded, however, that I wonld ngt ’be";}uati_.r;ei_'iq,:.

cincelling 1t. o LT

I apprecista highly your interest and help 1% trimg-
ing oub the facts concerning the batter. A copy of tho;mgple'-.- - .

" mentary contract which 1t 13 proposed to exscute is inclosed -

herevith. |
cordiﬂl? yours, . .
(Sgd) JOHN B/‘R IOI" PAYNE
| .
, ST "{’& A 1{*’*12"""*' /

S . Imca. 7205

o
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MEMORANDUM

. Negotiliations Leading up to -
Contract Between the Buresau of Reclamation and Copco
dated October 10, 1955,
With Particylar Reference to the’ Matter of Power Rates

Lo

Five years ago, on November 10, 1955, the Attormey General
of Oregon rendered an oplnion, contrary to the former Attorney
General's opilnion, that the waters in the Klamath basin were
subJect to appropriation. The opinlon was submitted to attorneya
Roberts, Rives and Kuykendall for review. The result was authori-
zatlion by the board of directors on February 15, 1951 to make
application to the Federal Bower Commission and the Hydroelectric
Commission of Oregon for the constructlon of a project on the
Klamath River designated as Blg Bend. These appllcations were
prepared and filed with both commissions under date of April 16,
1951.

Protests were flled with both commissilons by practically
all of the 1rrigation districts in the Klamath basin, the State
of Californlea, the State of Oregon, the state leglslative repre-
sentatives, the Secretary of the Interior, the Bureau of Reclama-
‘tion, County of Klamath, City of Klamath Falls and many individuals.
In fact the company had very little support other than certain
businesa interests.

A hearing. was held in Klamath Falls before the Hydro-
electric Commission on June 11, 1951, at which time the company
stated that no development could be made on the Klamath River
without an extension of the Klamath lLake contract. 8So the com-
mission stated that "No further hearings wlll be held at the
present time, and we are satisfled that 1f the company could work
out an agreement with the Bureau of Reclamatlion for an extenailon
of the contract on the Upper Klamath Lake there would be no

further question about the issuance of a license."

The Federal Power Commission asked for additlonal informas
tion relative to water supply, economic studieas of various plant
capacities, and informatlion on the past, present and future uses
of Klamath River for navigatlon, The data was prepared and sent
to the ¥PC, with the result that the FPC held a hearing on June
30 at Klamath Falls at which time statements were made by all
partles opposing issuance of a license, Exhiblts were intro-
duced and stenographlc records were made of 2ll the proceedings.

After the FPC hearing, time was granted for those inter-
vening to flle briefs and supplemental data. - This consumed- a
period of about a year, or until October 2, 1953, when the FPC
issued a license for Project #2082, Big Bend #2.
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The FPC license for construction of Project #2082 pro-
vlided:

1. That the llicense should be accepted within a year, and
that with acceptance of the licenge there should be
coples of the agreement between the Licensee and the
Bureau of Reclamation for extension of the Upper Klamath
Lake regulatlon for the term of the llcense,.

2. That the company should file appllications for licenses
on all of 1ts power plants on the Klamath River, namely,
East Side, West Side, Keno and the two Copco plants, IEx-
tenslons of time have been granted by the FPC as re-
quested,

During the spring of 1953, certaln individuals represent-
ing the 1rrigation districts and the busineass lnterests belleved
that the opposition to the company's development of Big Bend #2
could be removed if the company was willing to dlscuss with
organized groups provisiors which they believed should be put in
the contract between the Bureaun and the company. The first meet-
ing was held with a limited group in April 1953 at which meeting
Attorney Ganong, supposedly representing all water vsers, stated
that the most important item for consideration 1n the contract
wag the matter of power rates. The company had indicatéd that
the power rates in the original contract were established on a
cost basls and that they fairly represented the cogt of power
throughout the term of the contract to date. In response to the
request of this group, the company prepared a statement of its
power coat and a statement of itas estlmated cost for the pro-
posed Blg Bend #2 plant. These costs were quoted in a letter to

~ Mr, Ganong of April 20, 1953, as follows:

Production cost at powerhouse

switchboard (present plants) L,54 mills
Tranamission cost from powerhouse
to distribution substation 1.65 mills
Total 6,19 mills
Estimated cost of power at switch-
board (Big Bend #2 plant) 4,37 milis
Transmission cost fram power plant
to distribution substation 1.60 mills
Total 5.97 mills

After several meetings, this group organized the Klamath
Basin Water Users Protective Associlatlon (incorporated July 8,
1953), and agreed with us that we could make no progress in
obtaining a conbtract without starting negotiationa with the



.

2 .
Memorandum - Page 3 11/17/55

Bureau of Reclamation. Communication wilith the Bureau in May 1853
resulted in a statement from the Bureau that they would meet with
the company to discuss the terms and conditlions of the countract,
So the company was asked for a statement of the condiflons and
stipulations under which the company would extend the Link Rlver
dam contract. These were contalned in memorandum of July 10,
1953 which contalned seven condltions:

1. 50-year teim.

2. Same priorities for lrrigation as contract of February
24, 1917,

. Eliminaba 25-mile radius from Merrill.

3

4, Subject to water rights conferred by treaty on Indians.

5. Operate upper lzke same as contract of 1917,

6. Surplus and return watera above Keno. No diversion out-
gide the Klamath basin watersheg.

7. Campany furnish electric power for all pumping plants on
project:

a. At same rates for the Bureau.

b. 6 mills per kilowatt hour eliminating 7-1/2 HP
or less.

This memorandum wasg submltted 4o both.the Bureau and the water users
agsoclation,

Under date of September 1, 1953, Mr. Gancng dlirected a letter
to the Klamath Basin Water Users Protective Assoclation stating
that:

1. The proposed 6-mill rate of Copco was not quite low encugh.

2. The boundaries of the area should be more adequately des-~
cribed,

3. That it was his understanding that Copco would be willing
to enter into an agreement glving priority for beneflcial

use of water to all lands above the Keno shelf as the re-
turn flow would be above Keno. '

4. The company was willing to furmish power at cost.

Late 1n 1953, advance copies of the Upper Klamath River RBasin
report, belng prepared by the Bureau of Reclamatlion, was made.
avallable. Butte Valley came actively 1lnto the picture because
of the Bureau's proposal to divert Upper Klamath Lake water through
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Butte Valley to a proposed power plant above Copco. Conslderable
time was taken in studying this report by all concerned, It was

indicated by the Butte Valley water users that i1f they could get

a favorable pumplng rate that they would not be interested in

the Bureau's proposed irrigation and power scheme.,

On April 20, 1954, at a meeting with the Oregon Klamath
River Commlssion there was conslderable discuasion about Butte
Valley, supplemental storage, water rights and pumping rates to
be appllied not only to on-project users but off-projJect users.
The Oregon Klamath Rliver Commission felt that some off-project
pumping rates would be necesBsary to satisfy all users of power
for pumping in the area.

On April 22, 1954, at a meeting with the Klamath Basin
Water Usera Protective Assoclatlon, the proposed extension of the
contract between the company and the Bureau was discussed. No
members of Copco were present. Certaln dlstricts favored oppos-
ing extensien of the proposed contract for regulation of the
lake lhdefinitely. Others favored extension of the contract pro-
viding off-project pumping rates were obtained, and other items,.
It was concluded. that the assoclatlion would draft a form of con-~
tract which they thought should be negotiated between the Bureau
and the company.

Later the water users associatlon passed a resolution in
favor of an extension of the contract provided 1t incorporated
the ideas of the farmers.

On April 29, 1954, a tentative form of contract drawn up by
the water users association was sent to the company. This con-
tract lncluded:

1. 5O0-~year term.
2. Control of water levels by the Bureau.

3. The company to create at 1ts own expense 450,000 acres
of additional reservolr capaclty and glvé 1t to the
government at the end of the contract period.

4, No water should be used for power purposes on the project
or off the projJect when needed for irrigation of any lands
within the Klamath drainage basin in Oregon, and all lands
i 8alifornia within 40 miles of Merrill,

5. The company assumesg all 13ability for damage in the regu-
latlon of the lake,

6. The company maintains a dam.
7. All rights and easements of the company relating to dikes,

levees and flowage around Upper Klamath Lake to became the
property of the government at the end of the contract.
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8. The company sSupply power:
a. TFor the Bureau at 4 mills and 2 mills,
b. TFor on-proJect pumping at 5 mills and 3 mills,

9, That the company pay the Unlted States $300,000 a year
to be applied by the Secretary to operation and mainten-
ance of the districts and all of the lrrigable land
within the project.

10. 60-day cancellation provision.
11, Successors and assligns.
12, No members of Congress, etec.

A meetlng was held in Klamath Falls on May 18, 1954 at which
wepe present Butte Valley Protective Association, Bureau of Reclama-
tion, California Water Resources Board, and representatives of
geveral of the irrigation districts. The form of contract sub-
mitted by the Assoclation was reviewed, and my memorandum stated
as follows:

1. California people opposed to any contract or Big Bend con-
structlion untlil they had oppartunity to study the Bureau's
report and make final report,

2. Bureau of Reclamation had not received any instructionﬂ to
talk:contract with Copco

3. Semons recelved assurance from McKay that Interlor would
not agree to extension of contract untll after all parties
had opportunity to be heard, and the Bureau's report re-
viewed. .

L, T stated that the contract submitted was not satisfactory:

a. Copco could not construct the storage reservoir and
glve 1t to the government.

b. Proposal on boundaries of Upper Klamath basin not i
accurate enough.

¢. Company could not glve upper lake releases to govern-
ment at end of contract periocd.

d. Matter of power rates should be pended until main
provisions -of contract were agreed upon,
e. Copeo would not pay $300,000 a year for use of the
' upper lake.
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5. Company stated that it would be willing to cooperate in
investlgating. Boundary dam.

6. All agreed that any water used for irrigation should be
returned to Klamath Rlver above Keno,

7. It was the general feeling of the group that pumplng
rates would have to be established for all lrrigation uses
in the Klamath baslin, lrncludling Butte Valley, through
geparate negotiations, or through fillings with fthe state
agencles, which would be beneflclal to all users whether
districts. or 1ndividuals.

8. It was concluded that Copco would prepare a tentative
draft of contract which it would consider satisfactory,
and to present 1t to the directors of the organizations

'present prior to the meeting to be held on June 9,

On May 26, 1954 Copco's redrart of the proposed contract
was submitted to the water users associatlon. It contained es-
sentially the same provisgilons as the contract of 1917 without
Exhiblt B covering pumping rates.

Thls redraft of contract was prepared by Brobeck, Phleger
& Harrison, and submitted to the Bureau and the water users
associatlion setting forth a 6-mill rate for on-project pumping.

Another proposed contract drafted by the water users assocc~
lation on June 25, 1954 =5t11l contained gume of the provisions of
the origlnal draft: the irrigation pumping rates to be applied on
all lands in" the Klamath dralnage basin, including pumping from
wells. Coplés were forwarded to the Bureau of Reclamation.

During.-the Pirst of July 1954, negotlations wlth the
Bureau of Reclamation on the proposed contract were actively
satarted, and involved.a satisfactory solution of the Butte Valley
rlans and the eliminatlion of power development by the Bureau.
Coples of the Bureau's peport were then given to the company.

Until May 23, 1955, the tlme was taken with dlscussions
wlth the Bureau of Reclamation arriving at the terms of the con~
tract to be submitted for general circulation by the Bureau. The
rate included in this. draft was the 6-mill rate £3r on-project
pumping, and some other minor changese. Draft of contract was
forwarded by the Bureau to all concerned, including the Klamath
Basin Water Users Protective Association, and finally resulted
in the draft of October 10, 1955 which has now been submitted for
final approval of the Secretary. The Bureau, however, proposed
a apeclal rate for the RButte Valley area which was refused by
the company. There was considerable support from local interests,
including the labor undons, City of Klamath Falls, businessmen,
and some of the individual farmera to have this contract executed.
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On September 16, 1955 the water users assoclatlon directed
a resolutlion to the Hon. James E. Murray, Chailrman of the Com-
mittee on Interior and Insular Affairs, stating that they d4did
not want any interference by Wayne Morse, Neuberger or anyone
elge in the matter of negotiating a contract between the Bureau
and Copco, and stated in part, "We are not asking for a hearing
before any committee . . . We feel that this 1s not necessary,
and also 1t would be toco expensive a proposition for some of us
to have to appear in Washington. However, 1f some of our wlshes
are not. granted, we think there should be a hearing before the
Secretary, such hearing to be held here in Klamath Falls on our
own home ground, The minor changes in the contract as drafted on
August 5, 1955, which we are suggesting are?

1. To broaden the definition of 'Project Land' to include all
irrigable land In the Klamath Basin.

2. To extend the reduced pumplng rates to all water users in
the Klamath Basin.

3. To reject a paragraph in the proposed contract which
limita the generation of power to Copco.

4, To ineclude the transfer of all easements to levees, dikes,
flowage, etc., to the Unlited States at the end of the fifty
year period.”

Numbers 1, 3 and 4 have subsequently been eliminated by negotiation.

At the hearing in Klamath Falls on September 16, 13955 before
the Joint river commissiona, the question of off-project pumping
rates was again brought up, As the company had prepared a state-
ment in advance, 1t read intec the records of this hearing the
following:s

The company has sald that it would conslder off-peak pump-
ing rates and discuss with the properly organized districts
or individual pumpers pumplng rates outside of the Jurisdic~
tion of the Bureau which would be equal to the pumping
rates In the contract plus the equivalent of what is paid
the government for water. The matter could only be de-
termined by the Public Utllitles Commissions of Oregon

and Californla in a regular proceeding in which the Publlic
Utilities Commissions would determine whether or not any
special rates are proper and legal., The company cannot
make a commitment at thls time which would bind either

the company or the commission., This 13 a matter entlrely
beyond the scope of the Link River dam contract.

v

On October 7, 1955, the Klamath Basin Water Users Protectilve
Assogtatlon met with members of the Oregon Klamath River Commission
and wrote a letter stating that there were some matters of rates
which had not been settled, and they would llke a statement from

the company before they took final action on the contract, These
were:
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"Do you agree to z lower pumplng rate on-proJect from
5 mills to 4 mills? And from 3 mills to 2 millce

"Will the company submit a letter that i1t wlll not
oppoae the applicatlon of non-project users applyling

a pumping rate of 8 mills, and if necessary will Copco
make applicatlon?

"Will Copco mzke a proposal for off-peak pumping rate
for all lrrigation and dralnage uses? W1ll this rate
apply over.a 24-hour load, or off-pezk use only2"

On October 10, the company in a letter restated the above
quotation read into the public record on September 16,

An estimate was made of the reduction in revenue under the
above proposed 8-mill rate, assuming that the answer was "No" to
#1 above, which made the average killowatt hour cost for the off-
project 231 customers in the Butte Valley-Klamath basin 9.6 mills,
or a reduction in revenue on 1954 billling of $72,700.

On October 17, the water users arranged for a meeting to
dlscuss these off-project rates, at which time the company made
a proposal which was confirmed in a letter of October 24, 1955:

1. The company would make appllication to the PUC for a 15%
reduction in Schedule 20,

2. The company would make application for 5-mill off-peak
punping rate.

The reduction 1n revenue under this rate, for the same 231
customers, would be approximately $47,000. The water users assoc-
lation advised that the 5-mill off-~peak rate was satlsfactory, but
the 15% reduction in Schedule 20 was not enough.

After a further meeting on November 2, the assoclatlion was
adviged that the company would llke to receilve a proposal from
them stabing Just exactly what they would approve in the way of
- 8atlsfactory off-project pumplng rate. This was incorporated

~ _in+the asaociation's letter of Novamber 3, 1955, and was 1in effect

a reduction on the 231 customers in the Xlamath basin on the basis
of 1954 billing of about $28,000. -

. The minutes of the meeting of the assocization on November 3
8tated: ' ,

"Mr. Howard stated that if Copco approves and refturns a
¢copy of the acceptance that he will i1mmedlately call a
meeting of the Board of Directors of fthe Associatilon

and endeavor to get thelr approval and also action on sub-
mitting a letter to Mr. C. H. Spencer withdrawing all op-
poslition to the contract between Copco and the Bureau of
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of Reclamation and requesting that slgning of contract
not be delayed."

Copy of the Klamath Bagin Water Users Protective Assoclation' 8
letter of November 3, 1955 1s hereto attached,

JCB:EA
Enel,



Exhibit 9




&
Fater SREZnureay

Conte;- Arciiven
cory (4 ’
UNITED STATES |
LEP22TNENT OF THE INTERIOR S -
BUKZAU OF EECLAMATION por
RSGIOHAL OFFICE, HEGION 2 e

P. 0. BOX 2511 ‘ [ Y
SACRAMENTO, CALIFORNIA y j L

PROTEST OF THE UNITED STATES
TO
TEE APPLICATICN FOR LICENSE OF THE CALIFOKNIA-OREGON POWER
COMPANY

PROJECT NO. 180

P

The United States protests against the issuance
of a license to the California-Oregon Power Company to
appropriate water of the Klamath River for the develcpment
of & power project designated cn the recerds of this Commis-
sion as Precject No. 180 and by the applicant as Big Bend
No. 2 Development.

This protest is filed for the United States and
on behalf of the water users, present and potentisl, of

the Hlamath siver Basin. This protest to the granting of



the said license and rights to appropriate certain water

of the Klamath Kiver is filed for the reason that such
license and rights of appropriation would destroy, damage,
or impair the use or utility of the Klamath River and itsf
tributaries, for the present and future irrigation of

lands within the Klamath Project, and would prevent the
future development of other irrigable areas in the vicinity
of the Klanmath Project.

The United States does not wish to prevent or
hinder any development of the’resources of the Klemath
Basin which the State of Oregon end its cifizens most
immediately affected, determine to be for their best
interests. The principle purpose of this protest, therefore,
is to present, in brief form, the factual and legal material
which it is believed is necessary to s determination of the
most beneficial future course of development of the Klamath
Basin's greatest resource.

In 1905, the State of Oregon entrusted the
development of this resource to the United States and,
in 45 years, the Klamath Project, from & beginning of

some 2C,000 acres, has expanded to en irrigated areas of



approximately 191,000 acres. This growth has been a
gradual but continuing process which resulted largely
from a growing need for more agricultural land. If
this demeand for agficultural land should continue in
the future, and if 1t.is desired to continue this
course of development, there are other lends in the
Klamath Basin which can be developed. Approximately
10,000 acres remains open for desvelopment within the
present Klemath Project, and approximately 25,000 acres
in the Swan Lake and Pine Flat valleys, substartial
acreages in the Sprague fHiver valley and Klamath Marsh
areas, in addition to an area of approximately 80,000
acres in ?EE%e ananed Rock valleys, in Californis, are
sreas with irrigation potentialities. The Swen Lake and
Butte Valley areas have been investigated by the Bureau
of Reclamation with a view to future development, but
authorization of Congress hes not yet been requested.
Freliminary iovestigations indicate that high pump lifts
would be required to furnish water to these areas. Con-

sequently, the economic feasibility of the development



of these areas 1s questionable unless low cost punping
pﬂer can te associated with the development and unless
substantiael irrigation subsidies from power are also
secured. Thus, futurs develcpment of these areas would
be dependent upon public power development with water of
the Klamath River.

However important future agricultural davelop-
ment of the Klemath Basin may be, vastly more important
is the pregervation of the existing agrigultural ecomomy

of the region. This ecoﬁomy is largely dependent upon
4 Ay

low cost power for pumping. Without low cost powsr,

many thousands of ecres in the project would be forced
out of production. Low cost power has been available
A——————.

for over 25 years by virtue of a qontract between the

——

United States and the Celifornia-~COregon Power Conpany.
However, this contract terminates in 1967 and, if the
water is not available at that time for the development
of power either by the -United States or the water users,
the success or failure of a majority of the farmers within
the project will depend entirely upon what rate the

California-Cregon Power Company shall chargs.
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The irrigation developmentsindicated would require

large amounts of power for pumping purposes. The total re-

_quirements, exclusive of the present XKlamath Project, are esti.-

mated at fl\'om 100 rpillion .to 125 mil}ion- kilowatt-hours annually.
Witness Dickinson sta.tgd that, in connection with the power p_ha.sé
of ,Interior'é investigation, preliminary studies pointed toward a
pro;')o szl for two plants én the Klamath River,. one below Xeno
and a second at the upper end of Copco Lake, both to be fed
through long tunnels div;arting water from the Kla;math River.

It is estiz"na.ted ';hat the.se two plants wou_ld have an instalied
caﬁacity of from 200, 000 to 250, 000 kilowatts. If power were -
developed by the Internior: Départment, it ,wég}d be available for

pumping,- for financial aid to irrigation, and for sales to customers

having p:_.'eferenc e- rights uflder. the reclamation laws.

M’r,' Wo';adwa.rd, Regional Supervisor of River Basin Studies,
from the Portland cffice of the Fish and Wildlife Service, testified
that although -thé Service presently carries on extensive a.ct.ivit.ies
in the K-lamath 1.-e gion, additional development will be required

in order adequately to caTre for wild fowl. Also, any new de-

velopments-will have-to—give—adequate protectiontothe fish—"—"—"—"—"""" —77~

population (Tz. 489, et seq.).

10




The Interior Department is convinced that the preservation
and expansion of the agricultural economy of the Upper Klamath
Basin are of primary importance to the region.‘ and that the’
proposed P:;cject No. 2082 could be operated successfully only
at t.he. expense of érgsent and future agricultural developments.
.Uxider the laws of the United States and of the State of Oregon,
and on behalf of present and future irrigators of the Basin, the
Interior Departme‘nt. a.s.serts the prior rigl;ts of the Uni..ted States
to water of the Upper Klamath Basin. '

It is the position of the Interior Dcparfmcnt that it holds
]..e.gal rights of sufficient priority to ensure the water requirements
of present and future irrigation in the Basin. Irrigation use,

| pz’es:nt and potential, under these rights will not leave a -sufficient
amount of water in the Klamath River ft;:._- the operation of Project
‘No. 2082 as proposed by the Califoi-ni;. Oregon Power Company.

Accordingly, the application for Project No. 2082 should be

denied.

I

'THE COMMISSION SHOULD DENY THE LICENSE UNDER SECTIONS

__7(b) AND 10(a) OF THE. EERERAI.POWERACT

Section 7(b) of the Federal Power Act i:rovides:

"Whenever, m the judgment of the Commission,
the development of any water resources for public
purposes should be undertaken by the United States

50
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UNITED STATES e,
DEPARTMENT OF THE INTERIOR S S
OFFICE OF THE SOLICITOR .
SACEAMENTS RZGION
?. J. Box 291
Sacramento 21, California

Setober 13, 1954

Memo randum
To: Files
From: Russell R. Kletzing R

Subject: Review of iteas invol#ed in negotiations betwesn Departpent
of the Intarior and California Cregon Power Company

T. A summary of the legal proceedings involving Copco's Big Bend ¥o. 2
Project serves 3lso as a summary of most of the recent history
leading up to the present contract negotiations

In the Spring of 1951, Copco filed a petition with the Oregon
Hydroelectric Commission for the appropriation of sufficient unappropriated
water for its proposed Big Bend No., 2 Project., About the Bame time it
filed a similar petition with the Federal Power Commission sesking a
license for that pmwject, The Secretary of ths Interior appsared in
both proceedings in opposition to the Company's petitions, Although a
number of other contentions have been involved, the sipgnificant item
in both proceedings had to do with the allocation of water supplies as
between future power development and future irrigation development in
the ¥lamath River PBasin., The Department contended that insufficient
- water would be available for the Bigz Bend No. 2 Project if the irrigation
needs in Californda and Oregon were met., It also asserted that the
United States holds water righte that could be utilized for irrigation
development and that they are swperlor to any held by Copco., The
latter contentions are based primarily on the 1905 ict providing for the
eppropriation of water by the Unlted States and the Notice of Intention
to Utilize Water made under it, and on the provisions of the contract
of February 2L, 1917, between the United States and Copco, as amended.

Copco contended, on the other hand, that the water rights
held by the United Stetes were limited to water supplies needed for
the present Klamath Project; further, that sufficient water was avail-
abls to mest ite requirements for Big Bend NHo. 2 and to meet irrigation
needs for the existing project, It advanced a number of lagal argu-
ments to the effect that the United Statee does not hold water rights




that are svailable for future irrigation development.

The proceeding before the Oregon Hydroelectric Commission has
as yet not been decided. The proceedings before the Federal Power GCommilssion
have included hearings before a trial examiner and before the Commlssion,
a request for rehsaring, and finally an appeal to the courts as to one of
the grounds of jurisdiction asserted by the Federal Power Comnission. The
appeal 1is still pending. So far as the Department is concerned, the issues

have, however, remained essentlally the same.

On January 28, 195L, the Federal Power Commission adopted
Opinion No., 266, with appropriate Orders attached. This decision granted
a license to Copco for its Big Bend No., 2 development, but only on the
condition that Copco should first obtain a renewal or extension of the
Link River Dam contract so as to make adequate water supplies available
for i%s operation. It is the negotiations for such a contract that are

now about to commence.

Also involved in Lthe proceedings before the Federal Power
Commission is tne matter of licenses for Copeco's existing plants, The
Commission ruled that Copco must apply for licenses for them.

II. Gontract of February 2L, 1917

In the last six or eight months various interested groups and
agaencies have been zradually crystallizing their positions on the question
of what type of contract Interior and Copco should executes. This
process was assisted by the somewhat anomalous procedurs of the exchange
of drafts of such a contract betwesen Klamath Water Users Protective
Association and Copco, In order to assess the positions that have been
taken, & brief summary is glven of the contract of February 2k, 1917,

between Copco and the Unlted States.
That contract contains the following principal pmviéions:

1, Copco was to build Link River Dam and tra.nsfer it
to the United Steates.

2, With certain limitations, Copco was allowed to operate
Link Hiver Dam and maintein the lake level at between l1}3.3 and 1137
feet zbove sea level.

3. M1 irrigation uses on the Klamath Project were to
take precedence over Copco's use of water for power,

i, The United States, in operating tlie project, and the



project water users, were allowed praferential rates for power obtained
from Copco, o ‘

S. Copcs was to wake appropriate compensation for any
rights that would be adversely affected by the construction and oper-
ation of Link River [Dam.

III. The position:of tne Xlamath Water Users “rotsctlive Assoclation

The tlamath “ater Users Frotective Association represents most
of the owners of land in the present ¥lamath Reclamation Project. These
landownere are, of course, the ones who are benefiting from the present
operation of the project and the provisions of the 1917 contract. At
the conclusion of its discussions with Copco, the Association embodied
its views in a draft of proposed contract between Copco and the Secretary
‘which was submitted to Secretary ¥cKay under date of June 25, 195L.

The draft of contract contains the following principal items:

1. Copco is to be allowed to operate Link River Dam between
the same limits specified in the 1917 contract, for a perlod of fifty
years. (This would preclude utilizing the device of lowsring the outlet
of Upper Klamath Lake by the Company to increase storage.)

2. Ths Company is to provide at iis own expense L50,000 acre
feet of additional storage, in accordance with plans approved by the
Secretary; the Company is to transfer the dams and rsservoirs inwlved
to the United States., The water made available from the additlonal
storage 1s to be governed by the terms of the contract extensionj all
rights of the Company shall cease after fifty years.

3. The Company's right toc use water for power is to be subject
to rights for irrization for the present Klamath Project or extensions
of it, and for future irrigation development of land in the Basin, the
return flow of which is tributary to the ilamath River above Kemo.
A further limlitation on future irrigation developzent is that the land
in Califorma must lie within forty miles of MYerrill, Cregon (the require-
ment of return flow being tributary above Yem would greatly increase
the cost of irrigation for Butte Velley znd probably make it infeasible.
It would also preclude the use of the Tkes Mountain Powerplant.)

4e On the termination of the contract, all of Copco's
rights are to terminate and all flowage ea=zememnts which it holds will be
transferred to the Unitsd Statesy



C. The Company is to, furnish power to those within the
Klamath Reclamation Project, including any additions fo the project,
at rates even more favorable Lhan those in the 1917 contract.

€. The California Sregon Power Company is to pay
$300,000 a year to the Unlted States, which amount is to be credited
against operation and maintenance charges for the Xlamath Project.

. 7. CSubject to congressional authorization, the Bureasu is
to build a Boundary Dem, costs to be divided as follows: California
Oregon Power Company one-fourth, Fish and Wildlife Service from
duck stamps ons-eipght, Bursau from agricultural and zrazing leases
five-eighths, The dam is to be operzted by the United States,

I¥. The position of The California Dregon Powsr Company

The California Oregon Power Company has not taken a firm
.position on moet of the items involved in the present negotiations.
It has indicated, however, that it believes that Boundary Dam should
be handled in a separate contract. It has also indicated that tne
draft of contract of the Water Users Protective Association is
unacceptable. Without commitiing itself, it offered to the Assoclation
for discussion a draft of contract prepered by Brobeck, Phleger, and
Harrison, its attorneys, and forwarded to the Company by msans of
"a letter dated June 3, This draft inecludes ths following principal

items:

1. The California 9regon Power Company shall operate Link
Eiver Dam ard regulate Uppsr Klamath:Lake between the same levels
as specified in the 1917 contract, and may exceed these-limits
only with the zpproval of the Cecretary of the ‘Interior,

2, All rights are to terminate aJter 50 years, and
at that time the California Oregon Power Company will transfer to the
United States or its successors any flowaze rights or easements it

owns "if any there be".

3. The Company proposes subhstantially the same power
rate article as in the 1917 contract but with the rates left blank
and therefore subject to negotiation,

L, 4o water will be used by the Company eo as to interfere
with irrigation of the Klamath Reclamaztion Project provided that the
return flow from the land reachss the Klamath River above Kerp, "The



Klamath reclamation project" for this purpose is defined by a
description and map which shows substantially the presently
irrigated Klamath Project. (This provision would exclude most
of the expansion contemplated in the Bureau's basin report.)

V. The vosition of the Butte Valley Water Users

The Butte Valley water users are amdous to have irrigation
water supplied by the Bursau. They are willing to participate
financially in a cooperative investigation of feasibility, and
oppose any limitation that would bar irrigation of Butte Valley.

VI. The position of the States of Dregon and California

The States of Oregon and California have expressed their
views only through thelr respective Klamath River Commissions.
These Commniscions were created by the Legislatures of these states
within the last few years to carry on negotiations looking toward
an interstate compact for the apportionment of the wmater of the Klamath

River.

Originally the Yregon Klamath River Commission adopted
a2 statement similar te that of the California Oregon Power Company
in thelr draft of contract; it required that priority for irrigation
over power be limited to water for land which could contribute
return flow above Keno,  This position has, however, been abandoned
ard at a joint meeting on July 29 the Oregon and California Commissions
agreed to subordinate power to all irrigation requirements of the
Basin, whether in Oresgon or Califormia.

The press release of this meeting, forwarded to the
Regional Director on August 2 with a letter from ¥r, William G. Hagelstein,
Chairman of the Califormia Commission, contains the following:

"The following policy was outlined in general temms by

A. D, Edmonston, California State Engineer, and a member of the
California Commission: That all needs, present and future,
of the Klamath River Basin have preference to the waters

of the Klamath River in the fnllowl ng order: Domestic and
dunicipal, Irrigation, Recreation, Industrial, Powsr. This
vwas unamimously agreed upon., Both Commissions unanimously
agreed that Butte Valley and the Oklahoma District in
California be properly considered a part of the Upper Klamath
Basin, and in the apportionment of waters, an adequate supply
for the irrlgation of these areas be reserved."



In addition to this statement, #r. Lewis A, Stanley,
engineer for the Oregon Commission, indicated its position on
two other important item3. In a letter to Secretary McKay, dated
August 27 and forwarded to the Regional Director by the Cormissioner
with his memorandum of September 27, Mr. Stanley states that the
Oregon Klamath River Commission oproses (1) the Ikes Mountain
Lake by lowering the outlet, It may be surmised that the
opposition to the Tkes Mountain plan is due to the fact that the
powsr plant would be located in Callifornia while under the river
route plan most of the plants would be located in Oregon as would

the proposed Big Bend Ho, 2 plant,

VII. Items for negotiation

The following are the principal items with respect to which
negotiations may be axpected with the California Oregon Power
Company in connection with the renewal of the Link River Dam

contract:

4. Irrigation Depletions

The princlpal point at issue is the priority that should
be given to irrigation and other consumptive uses over power uses, In
the basin report the Reglonal Director took the position that all
irrigation requirements in the basin should be met zhsad of power require-
ments, The Califormia Oregon Power Company has never made a firm commitment
to allow irrigation depletions above its power plante for any land
except.the present [Mlamath Project and perhaps the "Klamath extensions",
The Water Users Protective Association has in general followed the
same line, since it adequately protects the vested interests of the
landowners in it,  The Bureau studies show that full irrigastion
development would not leave the quantity of water which the California
Oregon Power Company states it requires to operats its Big Bend No, 2
plant, It would leave sufficient water for some kind of power
production, Full irrigation development wo:2ld also cut down ths
available water for and the output of existing Califormia Oregon Power

. Company plants,
B. Irrigation of Butte Valley

The California Uregon Power Company has to date resisted
the idea of according priority to irrigation for Butte Valley.
It has done this primarily by insisting that return flows must
reach the Klamath River above Kenoq This will make the irrigation




of Butte Valley infeasible or vary much more expensive to the water
users,

From the Bureau's point of view it is very desirable that
an accord be reached vith the Califormia Oregon Power Company that
would allow the irrigation of Butte Valley without return flow
restrictions. This would probably make it possible to get Departmental
anproval for the Butte Valley investigations., Now that the Califomia
and Jregon Klamath River Commissions have come out for irrigation
of all basin land in both states ahead of power, it is possible
that the California {Oregon Power Company might concede this point.

. Which Power Plants?

The Bureau has propoéed a plan of developing the head
betweem Keno arxi Copco via Butte Valley and Ikes Hountain power plant,
The Californjia Oregon ~ower Compary proposes to develop the same
head via the river route, the first stage of which is to be tke
Big Berd Hc. 2 plant., The Burezu's basin report demonstrates that the
Bureau's development is more economically desirable on the assumptions
made there, It would be desirable to explore the arsas of difference
and esgreement with regard to the two plans for power developzent to
see 1T 11 is possible to work toward a resolution; that lE, to
agree upon wrich is tpe best plan,

O, Who %ill Build the Power Flant?

Once the best plan for developihg the power potantial
for the flamath River has been azteed upon, the question of who will
build and operate the power plants will be reached. This, of course,
is 2 matter that will regquire a Departmental policy decision. It
is doubtful that there will be much advantage to pursuing this in the
present stapge of negotiations except possibly to indicate that con-
sideration might be given to allowing the California Oregon Power Company
<0 opsrate such plants, including the Ikes Hountain plant if that
should be determined to be the best plan for development.

E. Consideration from the California Dregon Power Company
to the #ater Users

The foregoing items look toward negotiation of some kind
of an agreement by which the California Ursgon Power Company would
benefit by the operation of Link River Uam through its existing
power plants and, perhaps, through future plants to be built. The
amount of this benefit will depend on the conditions imposed —-
primarily the priority accorded to irrigation — and on whether



the United States or the Czlifornia {regon Power Company operates the
new plants., In exchange for whatever benefit is derived, the California
Oregon Power Company should be required to furnmish benefits to the
water users of an egqual value. This was dons in the 1917 contract

by having the California Uregon Power Company build Link River

Dam and transfer it to the United States and by preferential power
rates, The following items have so far been suggested as desirable

for consideration:

1, nReduced Power Kates
The ¥lamath Project has benefited by reduced power rates
under the 1917 contract, The water users in the present Project are
amxddous to continue such an arrangement, There is a certain amount
of equity inthis proposal, since in multiple purpose projects
operated by the Bureau, power for irrigstion pumping is supplied at
a low rate. The guestions are then (1) how much should the power
rates be reduced below the prevailing rates, and (2) should the
reduced rates be confined to the present Project or extended to 211
future irrigazion developments? Fairness would indicate that the
answer to the second question must be in favor of having uniform
power rates for the entire Projsct, present and future, even if this

means smaller reductions,
2, Final fettlement of Water Rights

The 1917 contract provided for priority to irrigation only
during its term. It would be possible to frame a renewal to the
contract in this same way, This would, however, leave the question
open for further conflict at the time of explration of the contract.
It would be desirable to have a final settlement of the water rights
as between the United States and the Celifornia Oregon Power Company
so far as is possible. "Final" is used in the sense of extending
bayosnd the term of the contract ratner than as envisioming an end to
all water rights problems for all time,

If final settlement is reached and by it the Czlifornia
Dregon Power Compary gives up water rights trat it has under the
operation of the present contract, this might constitute a factor
in the consideration. Likewlse, if the balance should be in favor
of the California Dregon Power Company in such a settlement, then
this item would be another factor for which the Califormia Oregon
Power Company should furnish consideration to the water users.

3. Transfer of Flowage Easements

The Califprnia Oregon Power Company has never formally
. transferred the flowage easements that 1t was required to obtain

8



under the 1917 contract. Primarily to aveid future arguments,

it would be desirable to have :theme transferred to the United Siates.
It is probable that they are of little or no value but study

‘mlght be given to the question of whether some value can be

assigned to the transfer,

L, Annual Payment

The water users have proposed an amnnual payment from the
California Jregon Power Company to the United States to be used for
operation and maintenance of the flamath “roject. The amount of
such a payment warranted and the use that should be made of it might
eventually be the subject of negotiation with the Califormia Oregon
Power Company. Some conzideration might be given to applying such
anrmal payments to subsidizing of irrigation in the same way that
power features of multiple purpose projects subsidize irrigation.

The items just discussed invelve bensfits to the water
users, some or all of which the California Cregon Power Company
should be required to furnish, A reasonable approach to determining
how these items chould be handled is first to assign a monetary
value for the benefits which the California Oregon Powsr Company
will receive under a proposged contract and, second, to assign
comparable monetary values or value scalesg to the items of benefit
to the water users, When the benefits to the Califomia Cregon
Powar Company and the benefits to the water users have been eguated,
a fair contract will have been reached.

Russell Kletzing
Attorney
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MINUTES OF KIAMATH BASIN WATER USERS PROTECTIVE
ASSOCIATION, VETERANS MEMORIAL BUILDING, KIAMATH
FALLS, ORBGON, JUNE 25TH, 1954

The Board of Directors of the Klamath Basin Water Users Protective Associ-~
ation met in Special session in the Veterans Memorial Building, Klamath Fallg,

Oregon, June 25th, 1954.

The meeting was called to order by Dick Henzel, aecting as chalrman, in the
absence of J. B. Craven, President and Ivan Rose, Vlcs PreSLdent.

Present in answer to roll call were Directors: Dick Henzel, Frank Z. Howard,
Lloyd Gift, E. M. Mitchell, W. H. Hooper, B. H. Pickett and Hubert Horelock.'

Others preseht weres Paul Tschirky, Lewis 4. Stanley, Engineer: Delos Mills,
chairman Butte Valley Resources Commlttee. and Attorneys Wm. Ganong and E. W,

Scheupp.

: The mlnutes of the prevrous meeting were read by the Secretary and on motion
made, seconded and duly passed, were approved as read and ordered signed.,

To brlng matters up to date ag pertains to work done on draft of proposed
contract, the Secretary zead tne minutes of the two committees' mnetlngs of
+ June 9th and loth. . - R T :

The following, letter is self—explanatory and was wrltten by the Secreta:y
as requested by the two commlttees at 4"'xelr meetlng on June 16tn, 19543

June 18, 1954 _

Mr. Chas E;'Striczlin, Secretary
Hydroelectric Commission of Oregon
Salem, Oregon :

Dear Mr. Strlcklin°
We understand that you have been lnformed of the progress or lack of pro-~

gress, being made in negotiations between The California Oregon Power Company’
and the Water Ussrs, looking to exténsion of the contract betwesn the United
States and the Company covering regulation of Upper Klamath Lake,

The Water Users have taken the position that the lower power rates allowed
Districts and persons having contracts with the Bureau should also bs allowed
those having State water rights ms long as the return flow from their I=mnds,

" if any, would return to the Klamath River above Xeno, Copco has, as yet, not

been willing to concede this pointa
The question has arisen as to whether the Hydroelectric Commission legally

could, as a condition to the license sought by Copco for the Big Bend £2 project,
require that these water users be furnished power for irrigation.purposes at rates
not in excess of those charged users on the Federal Project. We understand that
it is your position that undsr ORS 543.300, subsection (5) the Commission has
the power to provide that the license shall be subject to prior rights for irr-
" igation of lands which may be developed in the future and some of the water ugers
take the position that if the Commission has this power 1t would also have the
power 10 require the more equitable power rates.

Tou understand, of course, that we are not trying to put you on the spot as
to what action the Commission might take but only wish to know whether you think

that the Commission would have this power.

KWVA 00213




5 ' N )
We would appreciate it very much if you would answer this for us before

June 25th, which is the date set for the next meeting of ocur committes.
Very truly yours,

Klamsth Bssin Water Users Protective
Lssociation

/s/ JOHN L. STEW.RT,; JR.
Secretary=-Treasurer

The following letter was recesived in reply: _ " : EE

STATE OF ORZGON
State Engineer

Salem '
June 21, 1954

Mr. John L. Stewart, Jr., Secretary

Xlamath Basin Water Users Protective Association
Third Floor, Court House

Elamsth Falls, Oregon

Dear Mr. Stewart:

In Reply to your letter of Junie 18tH plesse be advised that the Hydroelect-
ric Commission in the igssuance of a llcense can protect rights to fhe use of

water for future irrigation.
With reference to your question as to whether the Gonm1ssion can, in the

issuance of & license, fix the rafes for which the licensee can sell its energy,
plesase be advised that the Attorney Gemeral hes advised us, and in my oplnion :
correctly, that the Hydroelectrlc Commission dpes not have any Jurlsdlctlon to
- fix the rates for the sale of Hydroelectrlc energy by the llcensee. S :

e e

Very truly yours,

/s/ CHAS. E. STRICKLIN
CHAS. E. STRICKLIN, State Englneer and _
Secretary, Hydroelectric Commission of Oregon

The following memorandum was read by the Secretary end is hereby made a part
of the record as it pertains to power rates and is on file in the Asgociation
office along with rate schedules received from BPA:

June 21, 1954
Memo randum

TO: John L. Stewart., Jr., Secretary
Klamath Project Water Users Protective Assoclation

On June 9, Mr. Craven visited my office and asked for explantion of the
"Demand Charge" provision in a Bonneville Power Adminkstration rate schedule
which had been furnished to thé Water Users Protective Association.

I inadvertently "slipped 2 decimal point™ in mental multiplication, while
giving him & brief explanation, which resulted in a figure for average ccgt of
power on continous use basis (24 hours a day throughout the month) that was too

small.

KWVA 00214
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' ADDRESS ALL
COMMUNICATIONS TO

u UNITED STATES THE REGIONAL DIRECTOR
DEPARTMENT OF THE INTERIOR '
BUREAU OF RECLAMATION

IN REPLY REFER TO:

L REGIONAL OFFICE, REGION 2 . 2=700
e P. O;/BOX 2511 . '
N _SAERAMF_‘"NTO CALIFORNIA 15
SR : T P‘. ._\
NOV 10 1385
Adr Mail
To:s Commissioner
Attention: 160
\‘\%

" Fromg W Regional Director
Sabject: GComtract governing the operation of Link River Dam

Attached are three copies of an October 10 draft of a contract
between the inited Ztates and Thne Cxiforniz Uregon Puwer Company soverning
the operation of Jink River Dam for the next 50 vears., Fxcept for & few
minor changes, *he draft is the same as the one that was submitted to you
on July 6, snd soproved Sor public distribution Ly Assistant Seeretary -
Aandahl on July 27. As you are aware, that draft was distributed to all
interested persons md azencies on Ausust Se

The chaniges that iave besen r:ade from the Aurust 5 draft were
azrecd apon vnanimously at a meeting on September 28 in which the Califormia _
and Oregon Klamath River Comzissions, “he Callfornia and Oreron State Engineers,
Copco, and the Nepartment of the Inberior were represented. This meeting was
discussed in a memccrandm:x to you dabed October 7. I am attaching two copies
of the August 5 draft uh&t have been narked to shcw the changes. ‘

. L Inwmy opinlon, axecu‘bion of a contract with Copco in *he form of

the at ached draft will be in the best interests of +he Unlted States =nd
present and future water users on Reclamation projects in the area, The
draft has ocmr: aﬂ*)rorw‘d by the Acti Tiegional Solicitor,

: In a rumorandmn dated Au:ust 22, the Portland Area Giidce of the
Rurean of - Indian Affairs proposed changes in the contract, Copies of the
Acting Area Director!s memorandum are attached, "His rroposal, that the
scope of the power rates gpecified by the contract he extended to Indlan
irrigation projects, was discussed with Copco, Tre Celifornia Oregon Power.
Comparny was uneaguivocally orposed to any such change. " Its auproach throughe
out the nerotiations has been that the consideration for the -contract zrew
out of water riphts for reclamation rrojects, which rirhts in turn dérived
from a special act of the Legislature of Oregon, and that the benefits from
lower power rates under the contract should be liited to reclamation irrigators.
It also was pointed out that the Indian project wonld benefit from any general
lowering of rates such as Lhat now belng worked out with +the water iserst
" prganizations, I ‘-avn informed the Area Director at Portland as to the
ourrent status of his rroposals, and -ave swrested to him that further




discussions be carried on in Hashingt.on between you and the Comdssmnar
of Indian A,t.fa::.rs.

During the last month Copeco and the two Xlamath River Cormissions
have been negotiating concerning puarantees that the nse of water for power
would be subordinated to the use of water for irrigation, . The Commissions
have been endeavoring to obtain safeguards far all irrigahle land in the
Upper Klamath River Basin comparable to those contained in the contract
drafte These negotiations have been based on acceptance of the position of
‘this office that questions as to these priorities, in so far as they do not
affect Project land, are local matters in which the United States should not
" interfere. On October 31, Copco and the two Commissions reached a written g
agreement on this subject, and on November 1, the Cormissions addressed a
letter to this office enclosing a copy of the agreement and withdrawing
their objections to the Link River Dam contract. Copies of that letier and
of its enclosure are attached, - i

In addition to objections from adenc:u.es of the btates of California
and Oregon, recommendations for changes in the contract were received from a
number of water ngers! organigations. PI:LneineL'L among these was a letter from
the Klamath Bagin Water Users Frotective Assccmtlon, dated August 23, The water
users! groups indiecated that they would oppose the contract strongly if their
najor recommendations were not adepted. Their objections paralleled those of 4 ]
the two Xlamath River Commissions, and Copeo also has been negotiasting vwith :
these groups. The tenor of the negotiations is that Copco will agree to
propose & .new, lower power rate to the Cdliformia and Oregon Fublic Uiilities
Commssions to gpply to irrigators in the Upper Klamath River Basin not covered
by the Federal contract. In return, the Protective Associastion will withdraw
. 1ts objections.  Copco believes that agreement is imminent but no word has been
received from the water users! groups concerning their present positiom. I
believe that it would be desirable to actually have in hand a letter from ile
Association before the Secretary approves the eontract. - I will inform you as
soon as T hear from the Protective Assoclation, ’ S

issuming that- the Association does inrorm us of withdrawal of its
Ansust 23 objections, and that the Secretary does not wish to erlarge the
scope of the contract to go beyond Reclamation »rojects, I believe he can
approve the October 10 draft. as to form and delegate authority for me to
execute it, I recommend that he take such action if my assumptions prove
valid, Copco is amxious to initiate construction on its Big Bend Ho. 2
development at oncejtherefap,T sugmest that you hold prelisinary discussions
with the Cormmissioner of Indian Affairs and tiie Secretary to see whether
the Zecrebsry desires the Hureav and this office to take any steps In con-
“nection with the coniract other than prompt transmittal of any corrmmnicstions
we may receive from the Water Users Protective Association, ' S

In view of the irlf,erest showvn in these negotiations; the Secretary
himself mgy wish to make the initial public announcement of approval of the




. contragct, If Bo, and if you and he wish, we will ba glad to teletyps
our suggestions for a press relesse on the subject,

.
a4

™ duplicate
Attachments 9

Bo Copy tos Acting Regionsl Soliciter (in trip.)

Project Manager, Klamath F /enc, of each)
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with respec. to Applicatiocnm Nc. 3772%,

Mr, Zoyle is avallaple for cross-examination,

ZXaMINER =DWARDS: Mr, Buzzini,
MR, BUZZINI: Yes, Mr, Examiner,
_ CROSS-EXAMINATICON
MR, BUZ_INI: Ar, Eﬁyle, referring to your siatsment

that you heve Just conecluded, whén you refer to Calllorniz

customers, are you referring te power users of Copco

within the Reclawation land?

A. within that portion of the Upper Klamath 3asin

in California,
2 30, that you ara ref=rring alsc then, L9 power

users outalde of she Reclamsetion land?

A. That 1§ correct,
. Tha bencfits derived for thse Californla Cregon

Power Company with 1ts contract for the operation of
Link River Dam 1s zainly one-gided from your stateasent,
lainly,qug qgfqontrollip;;ths flow of water?

A TYes, the ragulaticn of the water,

Q. Regulating the flaw? . . = = .

A Yes, ‘ . ; ) o

Q. fnd your referencss to the Pacific Qas and Electric
CQEpany, by cowmparison, 13 it my understanding from your
gatement that your produc:sion of power by your future
davelopzent along this line/éz replace power now purchased

by you from the Pacific Gas and Zlectric Compeny?

PUBLIC UTILITIER COMMISSIOM. STATE OF CALIPORMUL, SAN FEANTISCO, CALIPORMIA

KWVA 01456
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A. It can replace 1t, yes,
2. You hsve 2lso testified, Mr, Boyle, to dealing at

arms' length with the Bureau of Reclamation in arriving
‘at your contract agreement,

Can you give us an idea, over how long & puriod
of time, you negotlatad this contracc?

A. I recall we started negotlating with the Bureau
of Reclamation in December of 1952,

R And you concluded when?

A. It wes concluded in August or September, 'S5,

Q. During the period of time in wkilch you were
-nagctiatins with the Buresu of Reclamation fer thg Link
BRiver project or operation, did you, at any time, give
any congideration to an agreement vifh the water users
in Heute Valley?

A I doa't understend your question,

"Agreement with the water users in Butte Velley1”

3. Yes, wers you lookimg forwerd e an sgreement
with the wzter users in Butte Velley? - e,

A. Ve h2d discussed rutes with bthe water users of
Butte Valley and xith the water users in building the
projJect. It hes also been xy feeling thet there zhould
be gn edjustzent of rstes hare with the water users in
all the Upper Klangth ﬁalin to cut down the differsnces
between tha retes we obtained on the project and the

rates we obtained gff project.

PUBLIC UTIUTIES COMMIBNION. ETATH OF CALIFORKIA, BAM FRAMCIBCG, CALIFORMIA
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3o, there has been sowe dimscuassion on all of the\se
cperations.

Q. Does the BRureeau of Reclemetlion -- do you feel in
your negotlation with thew, they were the motivatiing
partles, the inaisting partics In thisz arrangement?

A. Well, I considered the whole Baszin was vitally
interested in the progran, The Ifarmers of the irrigatlion
district s well BSs the Buregu and gll the government
ageneles were interested end we considered it a vital
project,

Q And you feel now that this spplic-ztiom which you

have before the Commizsilon togpprove this zzreement is a

mutual project?
A I think it would,
MR, BUZZINIs No further Questiouns.
EXAMINER SDWARDS: Do you have #ny questions, Mr.3ipe?
MR, SIPZ: Yes,
The company heg presented infermebion vhich the
sta2ff hed requested-znd I ontly hsve & few questions,
Referring to this, the Jenuary:3l,.1956 coutrast,
I understend that the United Stiztes does not tzke
service for pumping under rate Schedule A but that it
gppesrs that customers entltled to the ratea provided
in that schedule are thoge who contrected with the United |
States,. pursuant to the Federal Reclemation Laws for

water service or for the construction &f irrigatlion

PUBLIC UTILITIRS COMMIBGION, STATE OF CALIFORIMIA. BAM FRANCIBCO, CALIFORMIA
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dralnags or other reclamation works, doea'thzt mezn thet
the.customers taking service under this achedule ﬁre all
the customers who can take service under the schadule at
the present time, or 1s 1t possible to exteﬁd the service
to additionkl cusfomers?

THZ WITNESS: The applization of the rates under the
gontract are to customery under the project, buy weier
or take water under the contraet from ths United 3Jtates,

3 Yes,

A. If the United States extends this project boundary
to include additionel zrese or 1f other customers come
into the project as part of the project then they would
automatiocally get the rates of the government contract,

2 I see, ‘

Then, the use of thc project then has been con-
tracted for entirely by the project &s it exiets todey?

A Yes, . R

Q- I nosice that the snnual Einisum ¢hirges provided
in Rate 3chedule A are reduced after two years of gervice
for the 100 horsepower installation 2nd efter five yeers
of service for instsllation of lsss them 100 horsepower,
would this not result in zn automstic reduction sften
two 2nd five yesrs?

A. If the minipum epplied, yez, If the use was in
excegs Of the miniwuw, the energy rate would contrel,

Are you tpesking of the ultimate?

PUBLIC UTILITIES COMMISBION. ETAYE OF CALIPDANIA, BAN FRANCISSO, CALIFOAM)IA
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: The minlzums,
A. If the minlmum custowmers, yes,

B Could you explein the reason for thls provieion?

A.
in 1217 contrsct with the load factor provicion was pro-

That wasg part of the original contract negotiated

vided 1z the original contract which nobody could under-
stand, even ourselves, 30 &3 2 Fegult of negotiactlion with
the Buresu, we reduced the losd factor requirement to 2

minioum Dow shown in the schedule filed with the Commission
in that minimum did change after a period of Swo to five

yer>s 28 1 recell, ,
'Q A3 I understand the minizues will bs reduced in

the future, i3 that corrsc:?

A Are you speaking of customers saking servize under
the government contract?

Q Under contract Schedule At

A Customers now receiving servics after haring
coutinuous servise for, over five yeers £re now receiving
& lower minimum, - - - ;s
c Kew custozers — -, ... - . - - R
. & The two end five yesr §etm,nreﬂ e _th-t,iu: :
service wes firgt tsken thent?

A. Yes, then 1f the new customers coms on they will

get the similer reducticn 2t the end of the five 2nd two

yeaTs parioc,
2. Xow, ths contrect does nct contain the uauzl

PUBLIC UTILITIES COMMISSION, STATE OF CALIFORMIA, SAN FRANMCIRCO, CALIPFORNIAL
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.Juriadiction clause required dby General Order 35 --

MR, LOWRY: Would you explein what the Justificstion
elause is, I think I know but he may not know,
EXAMIXR EDWARDS: I have 2 hunch that Mr, Lowry knows

that.
Can you answer, sir?
THE WITNES2: Thsre i3 no Jurisdictional clause in

Ehe originel contract,

KXA!INERIEDHARDS: That 3t11l1 doesn't exompt thew frow
Jurlisdistion of thiz Cemmisaion,

THE WITKESS3 A Trecital or stipulation paragzra2ph 1in
the new contract that did provide for Commis=sion Jurisdictio
gs to the rates,

MR, 3IFE: Can you show me ‘where thet zppears in the
new contract?

THR WITKESS: No,

MR, LOWRY: I sm calling Mr, Beyle's attention to
paragreph 11 of the sontract of Janusry 31, 1955 which
provides that the contrect will becdse effective “ou the
dates of its zpproval by the Pu¥lig'Uiilities Commissioner
of thjfscxtl of Oregom or the Pudliy Wrifitfes Commitsion
of the Jtate of California, whichever shall oocur lmter,”

MR, SIPB: The clzuse that I had in mind was the clause
of perzgreph 10-A of ths Generzl Order g5,

EXAMIKER EDWARDS: Would you read that out 80 that

28ll the perties here can hear 1%, Mr. Sipe?

STATE OF CAUFORNIA. BAN FRANCISCO, CALIFOMNIA

PUBLIC UTILITIES COMMISBION,
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. the following provisions:
be subject to such changes or modifications by the Rmilroad

MR, SIPZ: Referring to the general requirements and

procedures lnvolving contrzcts and services at other than

riled tariffs, schedules, "Bach such contract shall contaln
rtles that it shall not

a provision indiceting to the par
become =ffective until such sutheorizaticn of the Cocmission
Such con:iract shmll =lsc contain subatantially

This contract shall at anll times

is obtained,

Commission of California as sa2id Commizsion mey, from tlime

to tipe, direct in the exercise of its Jurisdiction.”
Do you have any objection to wmodifying the contract

té include that clpuas?

THE WITNESS: Oh, yes,
for 1tself end I think the contract as modified by the

I think the contract speszks

contract 1s now effective,
MR, SIPE: That 13 all I have, Kr, Zxauiner,

EXAMINER EDWARDS: Any other quelt;png new of Mr,
Boyla? . L _ _  - -
KR, BUZZIEI: L :isht izpose solt furthnr questionl.
: Kr, Boyle, eerlisr in responge. ta =y qu:z:ioning,
with regard to your company's underltanding end general
policy in wiching to mzke retes within Buresu lznds ag
equel to those outzide of the Bureau lands within the

Klemath Bazin —-
MR, LOWRY: May I interrupt?

I didn’'t think he proposed equal, they raduced 4J

PUBLIC UTTILITICE COMMINBION, STATE OF CALIPOMMIA, BAN FRANCIBCD, CALIFORNIA
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some Qf them,
MR, BUZZINI: That 1s correct,
MH, LOWRY: I e&m sorry for Ilnterrupting you,
MR, BUZZINI: That 1s 211 r~izht,

Cen you tell us wh2t your cdmpany policy 1s with
regard to reduced dispsrity betwe=sn the power rgics,
epplicable power users within the Klawmalh Baeln, but out-
side the Bureau land &nd thoge power users between those
people ehd'those in yoﬁr sérvice aréé, generally, in

Califrmnia?
. are
THE WITNESS: Well, I think there Awo entirely different

situstions,

The Tlaoath area is one of the largest areas we
have in our territory that is subjest to irrigation --
that is, well, gravity znd pumping.

It is a different type of ﬁerritory than any other
3ervad hy us in Northern California and 2lso in Oregnn.

' But, the principal difference 1s that we have a
cenncn 1uteres: with the p;aple pusping end uzing wateay
rar 1rrigatian purpo:el 1n th- x1a=ath B&sin, in ;hs -
conservation and use of rater for irrigation and peoser
purposes, ¥e havs no similar 3itustion that I now of 1In
our Califormia territory,

The plan for developwent here, have been m=de
meny years ago, They have been progreassing to = point

vhere nos development 1a becoming more repid,

PUBLIC UTILITIES COMMIBSION, FTATE OF CALIPFORNIA, BAN FRAMCISCO, CALIFORMIA
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MR, LOWRY: May I suggest ¢o Mr, Buzzlinl that I think

any inquiry directed to possible off-project rates elsewhers
in California is a Question more appropriate to be raised
after Mr, Boyle's testlimony with reapect to Application
No. 37918 deasling with off-project rates, |

MR, BUZZINI: That ls my only purpose in reising it

here to determine the relationship to this testimony that

he has alréady made with regard to policies znd such,
MR, LOWRY: Well, he will testify to off-project policy

tn regard to Application No, 37918.

You are certainly rree to rzise that question =sgain,

at that time,

EXAMINER EDWARDS: Anythling else with regard to this

testimony?

(No response)
EXAKINER EDWARDS: Mr, Boyle, I zew & couple of things

88 we wan:c through thg text here, whet :r: you doing

ahout reregulating the conpary'l flow nt COpco No. 27

Eave you got that o’ your plsnned dcvelop-ent the

R . T ol _iis s Tt m :1-1 .

250,000 kilowatt b.ou:‘l?

'THE WITNESS: Yes, that includes both developments at
Ircngete fdr regulating purposes but the amount of
capscity st Irongate has not been definitely set,

There has been two possibles;: one £or 5,000 kllo-

watts and one for 30,000 kilowatts depending upon the

highth of the dex and degzree of regulation required for

.

FUBLIC UTILITIES COMMISEION, ETATE OF CALIPORMIA, BAM FRANCIDCO, CALIFGRANKIA
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downstrean,
J- Now, these other new planta, will they become Copco

1l and pur Link Rlver Dam?

A. All except the Irongste which 1s regulated,

Q. Te=.
A, Of the second I meant,

There 12 one plant -- two plants 1n our plan which

arsestorage plants having to do with the uss of storaga

reservoirs wherein the water will be pumped at over the

peak perlod into these reservoirs end the water returned

through the turbines during the peak period TO generate
power, '

2 Yes,
Now, 23 I understand it, this water 1s dlverted

for lrrigation, you have less and less water for generalting
power, isn't that a fact? |

A.;Hot on our over-gll prog:zm because the plan calla
for a aupplemental storaso of 250,000 ecre feet to 500,000
ecre feet which is water nov fargely loau'or uaatod 50
thet it 1s of no benefit'rdr’iifigntion de#eldpiéﬁf or
for power purposes.

3. Where does that wzgte wmiar go? o

Doea it go to the Klemath River?

A. It goes down the Klamath River,

Q. You have to eplll that becsuse you don't have the

cepacity to handle 1t?

STATE OF CALIFORMIA, SAN FRAMIISCO, CALIFORMIA

PUBLIC UTILUTIES COoOMMISSION,
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A. No, the loss from evaporation is the largeat there

There 1s plenty of water for extensive irrigation

project and to develop the power from the water 1f properly

utilized,
Q. Now, when this -- supposlng this cheaper rate i3

gi&en for puwping purposes, will that water, any of that

be
water,/returned to the Klamath River so that 1t can be

used to produce water?

A. Yes, that 1s one of the fundamentel ressons for
making the request o¢f these lower raiea.

3. Do you know the ratie for that amount of water

pumped to that which 1s returned?
A. No, sir, offhand, I do not, That 18, I think thet

part of this other --
¥R, DUNGAN: Well, gome of 1t 1s pumped 2gein?

THE WITNESS: I thought that comes in on thisz other

~oler

part of our case. S ey ,
EXAXINER EDWARDS: Very well, you indiceated that the
depreciztian qn1;baﬁdan.=aplamcrtizat}on s opposed to

deprecintion.

TEE RWITKESS: Ko, I bellieve that is set up on our
Accounting Department 2s smportization entirely,

¥R, LOWRY: Is that related life terw, is that why

the
you smortized it in that faghion, the terwm of/plantrather

than the term of life of the dex?

FUBLIC UTILITIES COMMINNION. ETATE OF CALIFORNIA, BAN PRANCISCO, CALIFORMIA
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THE WITNESS: This property dsesn't belong to us

anymore, It is deeded to the Qovernment and we rmortlice

life of the plant or life of the contract,
EXAMINER EDWARDS: Now, this reduction of the annusl
charges of $8,690 a year to $1,887 a year, 13 tha: because

you ordinarily base your write-off on the remaining z6

years comparatlvely a very low amount?

MR, LOWRY: I believe you said 36, Mr, Zxaminer, that

period was 39,
EXAMINER EDWARDS: 39, yea, sir,

THE WITNESS: Yes, sir,
- EXAMINER ZDWARDS: Any obther questions now of Mr,

Boyle, at this time?

(No response)
ZXAKINER EDWARUS: Does thati complate your showing now

of Application No, 377237
MR, LOWKY) That is correct,
We will proceed with reference to Applicetion No.

~

TE

37918.
EXAMINZR ZLCWARD3: Do you heve zny showing you wirh

to meke?
KR. LOWRY: KXoae in connection with Application 3772%,

EXAKINER EDWARD3: Does the staff have anything, Xr,

Sipe?
KR, SIPE: We don't heve eny questions,

EXAMINER EDWARD3: Dces that cowmplete the ghowing with

PUBLIC UTILITIEE COMMIERION. ETATE OF CALIFORKIA, BAR FRANCISCH, CALIPORMIA
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respect to Application No, 3772% relating to the conirect

and the rates therein of thne Burezu of Reclamstion?

(No response)

EXAMINER ADWARDS: Very well, we will take a 5 minute

recesa,
(Receas taken)

EXAMINER EDWARDS:
Do you wish to offer these in evidenoce, these first

The Commission will be in order,

two exhibits?
MR, LOWRY: VYes, I would like to offer them,
EKAMINER EDWARDS: Any obJjection?

MR, BUZZINI: No objection.

EXAMINER EDWARDS: None eppearing, they will be

received in evidence,
Are you ready to proceed to the next applicstion,

¥r, Lowry?
KR, LOWRY!
to Application Ko. 37918 which is the contract providing

for certain rebes for ocff-project pumpinge ipn Upper Klemsth

Mr. Boyls .will now testify with respect

River Bagin in Celifernis.- .-
... - DIRECT EIAKIEATION

rezumed o
KR, LOWRY: #W1ll you describe what the ¢ompeny’'teeks

in Appligatien No. 3791817
THE WITNESS: In this application, the California

Oregon Power Company sesks =approval of a letter agreement

between 1t znd the Klamath Bzsin W' ter Users' Protective

PURLIC UTILITIES COMMIREION. ETATY OF CALIFORMIA. SANM FRANCIREA, CALIFORNIA
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% L Assocetion respecting retes to be charged for off-project
2

agriculturel pumping in the Upper Klamsth River Besin in

51  california,

4 Q- Will you please describe thlas letter agrecement?

5 A, Thiz agreement 13 conteined In a lebtter dated

& November 3, 1955, from Prasnk Z., Howard, President, Klzmath

7 Basgin Woter Users' Protective Assocletlion, to the company, ,
This sgreement wa2s accepted with modiflcatliona by the {

A esopy of the agreement 1s ;

company on Eovember 22, 1955,
attached as Zxhibit B to Application lo, 37318,
4datad,ﬂ8y 7, 1956, the Presldent of the Water Us:zrs'

By letter,

Association agreed to the modifications contained in our

acceptance of November 22, 1955,

MR, LOWRY: Mr, Exawminer, I would llke to have marked

fcr fdentification an exhibit consleting of a letter

dated May 7, 1956, sddressed to Mr, Boyle, frou Frank Z,

Howard, in which Mr. Howard acsepis certalin changes

described therein. o o
EXAMINER EDWARDS: Very wall, I ;h;quup’pan‘Ldanfiry

this as Exhibit No. 1 23 under Application 379185__nt |
MR, LOWRY:Is this letter, Exhibit 1 for identification,

8 gopy of a letter which you received from the President ;

of the Agsociation zccepting the modifications contalned

in your moceptsnce of the propoeal in the Association
2 letter of November 3, 19557
28 THE WITNESS: Yea, 1t 1s,

PUBLIC UTIUITIRS COMMISBSION. NTATE DF CALIPORMIA, ®AN PRAHCISCO, SALIFORMIA
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2. wWill you describe what this letter agreement pro-

vides?
A. This agreement provides for a new scale of agricul-~

tural pumping rates within that part of the Upper Xlemeth

River Besin not covered by the Bureau of Reclemaztlion con-

tract with respect to which I have Just tegtified, This
Eontrnctl proiidea for an energy rate of 7-1/2 mills

per kilowatt hours for pumps of 10 horsepower znd over,
#inloux cher ges under this sgreement for the first five
years of continuous use shall be those presently spplic-
able under the applicant's Rate Scheduls 20. After the
first five years of continucus service, the minimum chargss
shall be one-half of such presently effective charges.

2 Whas is the relationship between the ¢contract with
the Water Users' Assoclation and the contract with the
Federal Burgad of Reclamation with réspect to which you
testified in Application No, 377241

A. Dyring the lztter part of 1955, when the compeny
was negotiating with the Buféiﬁ:or;ﬁkhi;ﬁitiéﬁ for a
renewal or extension of 1its Iél?’Liﬁk ilvér‘bai:céhéftct,
the company was approicﬁid by raprasintativel of water
users in the Upper Elzmeth River Basin who would not be
eligible for the rates under the existing or ren?wc& Burezu
contrect, for the purpose of =eeking a level of rates for
such off-project users that would reduce the dispsrity in

rates which the project uszers would recelve under the

PUBLIC UTILITIZES COMMINS/IOM, TTATE QF CALIFOAMIA, EiAM FRANMCIECO, CALIPORMIA
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Bureau contract and those which the off-project users
would nave to pay under our Rate Schedule 20,

After considerable negotiation with representatives
of the Xlmmath Basln Water Users' Protectlve Assaocimtion,
it wes agreed that off-project users were entitled in
falrness to 2 rate for agricultural pumping that was

_ somewhat slmilar to that afforded the project users under
the revised Buresu contract then uqdér negotimtion, It
wes rTecognized that the orf—project users were not
entitled to &3 low & rate as that under the Buresau con-
trict beczuse of the direct denefits recelved by the
company under the Bureau contract,

As 2 conssquence, 1t wes agresd thet an ensergy
rate 1-1/2 mills higher than that provided for in the
Bureau contract would coﬁtribute to some extent to a
reduction inthe rate dizparity which then existed between
projeest users and off-project cuntaag:s‘takinz service
under Rate Scheduls 20. i .

Furthcrnora, ;hn niniauu char;el under thc’
Associetion con:ract, for the ri*;t rivo yeers re:ain
unchenged from those now effective under Rate Schedule 20,
After five years, the minimum charges under tha Associa-
tion contrect will #till be higher than thege undar
Scheduls A of the Buresu contract, Since the rate reduc-
tion from 7 wills to 6 mills under the new Bureau c¢ontract

£11
unt
would not become effectlive/such contract had been epproved
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by beth the Californis Commission and the Oregon

 objection to execution of the new Link River Dam contract,

Commisgioner, it was agreed that applications sesking

approval of the Assoclation contract would be filed efter

the Bureau contract had bdbeen approved,

In effect,the Association contract was contingent

upen prier approval by the regulatory commlssions of the

Bureau oontract, If the Bureau contreet had not been

approved, the gppplisestion for spprovel of tre Asgoclation
contract would not have been riled.
2. Application No, 37918 states that Klameth Basin

¥Water Users' Protective Associstion entered Btrenuocus

end wvithdrew such objection only upon provision being

pade for off-project pumping rates,
¥1ll you state what Iits objections to the new

contract were?

A. Yes, The Water Usera' Associztion vas principally

conderned about relative priorities of right to the use
of wzter for purposes of irrigstion end power, =nd zbout
rates for power for pumping irrigaifon water in the Upper

Xlameth Besin,
As to the priority gquestion, the keter Users!

Agsociation voiced objection over =z period of zeveral

yeers, from the tine the Biz Bend Ko, 2 licenses were
However, it wzs satisfied

applied for until late in 1955,
¥ith an agreexent entered into between the epplicant and

PUBLIC UTILTIEE COMMISSION, BTATE OF GALIFORMNIA, BAN FRAMCIBGO, CALIFOBRMIA




the Klamath River Commiealions of Oregon and Californie,
which provided that no Klamath water as defined in the
Link River Dam contract would be used for~ power purposes,
when needed for irrigation or domestlic use on &ff-project
lands, upon the conditlon that all drainage and returmn
flows be returned to thz Xlamath River sbove Zeno,

That agreesent was made on October 31, 1955 and was
approved by the Federal Power Commission on Pebruary 28,
1956 by its inclision in the license for the Blg Bend
No, 2 project, 0Oun the question of pumping rates, the
wWeter Users' Aesociation desired a2 rate which would improve
the economicfe&slbillty of the irrigation of presently
irrigntod off-project landa and also maks possibdle either
the developaent of additional are2s or the improvement of
existing supply 50 2B to enabdle different types of crops
to be plented,

It was the position of the Ansocixt;on thet project
tnd projest users Were In essentiszlly the eame poszition
both &8s users of water end zs cousumers of electiricity,
and thet the nonepreject irrignto:!'should be placed in
¢ porition comperebls L0 that whigh the projest users
would have under the Link River Dza --

KR, LOWRY: «hen you referred to project users, I
think you should have galid oft-project user;. :

¥i1ll you restate that?
THE WITKESS: I za gorry.

FUBLIC UTILITIES COMBISSION, NTATE OF CALIFORNMIA, RAN PRARCIBCS, CALIFPORMIA
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. Can you state 1t agein?

A. It waa the position of the Associatlion that project

5 and off-project users were in essentially the sawme position
¢ both as users of water and ag consugerg of electricity,
and that the non-projectirrigstors should be placed in =2

¢ 8 position compersble to that which the project users

7 ‘would have under the Link River Dam contract,

s Moreovar, by azreeing that return flows from off-

, 9 project landas would be refurned to the Xlsmath River

: i ebove Keno, they were tlao agreeing to make available

L_ll additional amount of weter in the river at the points

12 where it could be used for generation of electricity.

12 Thelr usage of water, llke theat of reclametion project

g 14 Irpigators, tekes place a2t Yimes when annual sysiem pezk

! lomds do not ocecur, |

éale . Have you = tabulﬁtion of cuatoﬁera, sales end

_;.17 revenues at various rates in the srea covered by the

i?fla‘ Water Users' Agsociztien contraoﬁ?' K

3 A !ei; i hav;. ‘ - .; o ..I ’ A_; N

*; 2 MR, LOWRY: Hr Exgzincr,;l.vgéia iikn to hare 1dent1ried

z 21 2s ezhibit next 1n crder the dacunent entitled 'California
=2 customers, in Upper Elezath River Basin snd net ou KElemxath
= project land, as billed on Rate Schedule 20 and 23

24 bi1lling would be at rates provided in Application 37518

to California PUC - year 13955."

28 The document conzists of three pages,
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EXAMINER EDWARDS: Exhibit No, 2 under Application

37918,
MR, LOWRY: ¥ill you describe the number of accounta

in Californisa which received service under Schedule 2¢

in 1955, who would have received service under the

 Azmociation contract had that contract been in effect

during that year?
THR WITNESS: Had the Asgociation contrect bdean in

effect during 1955, one hundred scoounts of the company
would heve beey eligible to have received service under
that contract,

Q3 V¥hat were the 1955 recordeéd revenuss under
Schedule 20 from the one hundred sccounte towhich you
have just referred?

A In 1955, we received gross revenues of $78,029.55,

R What would have been the revenue effect 1f the
Asgocistion contract hed been 1n effect during ths year

-1955?

A. If the Asgoclation oontrect had been in effect
during 1955, the sompeny ﬁ'ud'héw”nceim revenues of
$55,280.06, or 8 reduction in revemues of 29.21 percent,

Q. What 4s the position of the epplicant regarding
the revenue effect of the proposed retes upon the gystem

es a whole?
A. It 13 bellieved that the over-all system cost of the

PUBLIC UTILITIZS COMMISSION, STATE OF CALIFORMIA, SAN PRAMCISGO, CALIPONN|A
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anergy S0 be furnisha:d will be approximately %.5% zills
for production plus 1.65 wills for transmission or a

total of approximately & mills for these coste. The

rsgte in the Link River Dem coniract for pumplng on projsct

land has been reduced but will still recover the 6 mill
direct costs I have mentionad, However, 1n ths Judgoent
of the applicent, the benefits recelved under the contract
are substantiel end essential to the ¢entlouance and
necessary expension of 1ts Xlamsth River operetions so
that logses arising out of the other costs allocadle t9
the sarvice involved era clearly chargesble to the system
&3 a wnole through the development of chazap hydro power
and the protection of the company's existing Iinvestment
on the Klamsth River, The rata applicible under the
Klamath Basin Water Users' agreesment would produce 25
percent more than the 6 will direct costs above mentioned,
and to that extent would contribute to0 ether costs and
other items a2llocadle to that service, A lowered pumping
rete 1s believed to be justified to promote development
of the zres. Lacking & period ef experiencs within which
that rate b2s been in effest, end kriowing thet the .
econozEla effects of such developmenta may be felt only
indiresctly and after a lapse of some time, the zpplicant
is not preparad to say whether or to what extent revenue

effects undsr that contract should be treated ctherwise

than by spreeding thes over Bystew Operationa. The
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establishment of thils rate mey prove to be A benefiti to

the systewm 23 a whole,

Q. How many accounts in California took service

under Schedule 20 in 15557

A. The totel number of Califsornia zccounts under

Schedule 20 in 1955 was 268, and our revenues therefronm

amounted to $171,750.84,

103 were located within the CLlithpia_portion of
the Upper kl&na;h River Bagin, _

- If the Association contract becomes effective will
there be any Californiz custowers in the Upper Klamath
River Besin teking service under Schedule 207

A. The Amssociziion contract applies only to those
customers 1n the EKlzmath Basin area with'wotoru of 10
horsepower or more, Our study of 1955 operations shows
that there will bé 3'cuztomeri in this zres taking
service under Schedule 20 i1f the Asaoc;;tion contract
becomes qtreﬁtive. : |

2 %111 jou 4ndi§?é?,?§q eéﬁii§?§?§%95§’thgtltbglp
compery had in xiod in emsertag inte this contractt

}. The Upper_Elangté,R}vgr_neaip i3 a clearly defined
area in which tﬁ; l!;d.il &,voted to rarningitnd in which
the farmers utllize Eo 2 large extent the water resources
found 1n the 2ree for the purpose of irrigating their

farm lsnds,
The Basin arez 1s the largest single area in the

PURLIC UTILITIEE COMMIBEION, STATE QF CALIFORNMIA. BAN FRANCIBZO, CALIFORNLA
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. in the company's territory in Californla devoted to these
2 vses, wWithin certaln parts of the area farmers are able
‘ 3 to use water from the Bureau of Reclamation Project under
f * the special rates contzined in our contract with the Burceu/
}- ® of Reclamation with respect to which I testifled sarlier,
° Those farwers who would receive the benefit of the wWater

Users' Assoclation contract ere in the same territory as
those receiving service pursuent to the Bureeu contract

and in some instances own property adjscent to that of
project users, wWe feel that the Upper Klamsath Basin

congtitutes a definakle service 2res in which it would be

undesirable to maintein too sharply differing rate levels

for siziler service. Ths custowmers recelving service

under the ¥Water Users' Agsocliestion contract, unloke the
project guastamers, 2cquire their water for irrigation
purposes from their own wells snd water resources.
Generzlly project users on the other hend purchese thelr
xater from the Uzilted States,

Both proJject sustozera znd. off-project- ecustomers
utilize electricel energy for the: geme purpose,:thet
1s for egricultural pumping end irrigstisn.purposes,

By enceouraging the use of Xleorth Beein water resources
for guch irrigation usges, the company is able to insurs
thet water in the Klgmath Basin is returned to the

Elapath River above Kcno., This insures the return of

21l Klemath Basin water to the Elemath River mt a point
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whete 4t asy be utlilized by our hydroelectric plante,
the miJs: water supply of which is contrelled by Link
Rivrer Darn

¥¢ Teel that this agricultural pumping loed 1is
deglirenl: 1n that the peak season occurs in the summer

tir: whe- sur system load is a2t its lowest, 3imilarly

the prop! g load occure during the off-peak hours of

the cay, . aually lete &t night, when our system l1s
otherwisw dperlting st winimuw cepacity.

Th=uye special rates to water users in the Upper
Elsmatn H vepr Bagin will further the development of the
rzrioulturel economy in that grea and throuzgh that
growih provide for increrses in other types of electrical

load av &7 prevailing rates.
W Har the company entered intoc a similsr contract with

regpect it off-project users located in that part of
the Upperr Tlameth River Basin which is in Oregon?
A. Yes. ke have,

By an agreement dgted April 30, 1956, xe entered
inteo 2 non“ract nith the Ilazath Basin water Uuerl',
Prozuo :Lye Ausociation providinz for a rate or 7- 1/2 zills
per k{ncu:'t hour for pueping installntiou- of 10 horse-
power ur rore, zubject to a seszzonzl Einimum charge of
$111.60 for the first 10 horsepower, and $10.80 per horse-
powel l'or pll horsepower in excess of 10 horsepower,

After the fifth yeer of continuous uge, the minimum charze

TTErEIICVE ITETOTES O one-rall ol thatl effective during
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the first five yeer period,

3. Hes the contrect releting to off-project users 1in

LI
=
; ~i the Upper Klezmzth Ba=in in Oregon been approved by &(he
‘ Public Utilities Commiseioner of COregon?

A. Yes, it has, by a letter dated May 4, 1956,

L3 MR, LOWRY: Mr, Examiner, the Commlsslon staff asked
j 7 us to supply certain information, most of which has becen
Y offered in the record,
9 | There 18 one item which 13 not yet provided for,
? 10 That wzs not provided in the record although we hﬁve i
11 previcusly provided to the staff mnd that is an estimate
;.12 of the pumping requirements in -- that part of the Upper f
g 13 Klapath Rlver Basin lying within California,. E
L4 wWe would like to offer 2g an exhiblt, through ;
& 1s Mr. Boyle, a copy of a letter addressed to the Secretary I !
%{Le of the Commission, dated May 2, 1956, conteining the ;
géLT information requested, _ f
3 18 EXAKINER EDWARDS: Very well, zny objection tac receipt ‘
- MR, LOWRY: Kay I have it marked &5 &n exnibity :
- EXAFINER EDWARDS 1 _Yery well, 1t will be 1dentified f
f > | esERDIENe 3. :
2 ER. LbWRY: ﬁ?. Boyla;'ia thia i&ttef 2 true aoﬁy of ;
24 8 letter which you wrote {0 the Secretary of the Cowmission)| .
o= dated May 2, 15567
o THE WITNESS: Yes, it 1is,
J
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MR, LOWRY: I would like to cell at this time, Nr,

Prank Howard,

FRANK Z. HOWARD, a2 witness called on behel? of the
Applicant, being first duly sworm, testifled as

follows;
DIRECT EZXAMINATICN

EXAMINER EDWARDS: Be seated gnd state your neme and

addreasf.
THE WITNESS: Prank 2, Howard, 1155 Lekeshore Drive,

Klamsth Pells,

M, LOWRY: Will you state your pringcipal occupation,
Mr, Bowerd?

THE WITNESS: Civil Engineer,

Q. ¥hat is jour pozition with the Klswmath Bzsin Weter
Users’ Protective Aszocietion?

A. I am President of thet: orgenization,

Q2 ¥Will hu define or tell us xhat the Agsociztion iE?

. A It 1z m organizztioen of water usgers of the vhole

Xlzzath Besin and prinoi;ally Bede up -~ the present
ergznizations zre the Xleexth Drazinege District, Irrigs
tion District, Improvemsnt District in the lsrge p=t,

% Does 'the activities of the rzsosiztion fnolude

in its membership both on-project znd off-project users

of vater?

A. Yes,
2 Did you on behalf of the Associztion negotiste

the contract providing for off-project rates by the

69 ’}
|
|

ETATE OF CALIPORNIA, BEAM FRANCISCO, CALIFORNMIA
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Celifornis Oregon Power Compeny which is the subject of

Application No, 3791E¢®

A. Yes,
3 Would you state whet the position of th= Associatlon

1s with respect to the rates propoaed by the Crlifornia
Oregon Power Company 1n this proceeding?

A Heil, we think it is a very fair rate, In order
to girc the off-project pumpers 30re or less cowpetition
xith the on-project puspers and as I say, I think it is
2 very falr rmtis bh#t ¥e are requegting,

3 You state that the rate ls a f=ir rate, what
;dvantage or wbat is the bagia for your position in
seling thet such 2 rate is desiradle?

A As I say, it puts the off-project pumper in competi-

tion -- 2ble to compete with the on-project user on thast

particular rete, Of course, some mentionsd the difference

in the rate, but/is 1 looked at it, we discussed it --
that diffc;encc_yga brought_oﬁt préSnbly hy.wh;t we
terved the airtcrenoa in ecrttln cost ot weter to on-
project users and the wmen arf-project who did not have %o
pey -- for instence, the en-project users hau to pay ths
Government for certzin water which the ofr—project does
not have to pay,

Y Do you, from the standpoint cf the Assoclation
have a program of any sort respecting the development

of water resources in the Xigmalh Basin?

L FUBLIC UTILITIZED COMRINSION. STATE oF CALIFORMIA. BAKN PRAMCIBCG. GALIFDANLA
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Orogon Power Company and place thea in the record by -

D o

‘referencs in this record,

" Mr. Lowry?® -

~ bherein isgue within the Kispath Besin Jid s0 beczuse of

decision in this matter. OQur position with respect to

Application 37918 i1s sclely to see that a complete record
13 developed which enable the Comzlission to determine the
reasonahlenesa of the preferentlial rate,

EXAMINER EDWARDS: Very well, 1% occurred to me that
it =xight be helpful to the Commlssion if we could refzr
to tha gnnual reparts of the spplicant here, Cxlifornia

reference,
MR, LOWRY: No objection to that reference,
they will be oonsidered by

\

EXAMINER EDWARDS: 3o,

) Do you wish te reply to X¥r, Buzzini's ntatéaeut,

MR, LOWRY: In reference to the matter of rates in

the Xlasgath Basin and in the ereas in California outside

of the Elamath Basin, the gompzny in proposing the rates

the peculiar circumstances pertaining-in the Basin, where
you have a project user of electricity end, off-project user,

tide by side in many cases, in 2single area which has

E2ny of the ocheracteristics of a single rate area or rate

territory.
There are conditions prevailing in the Klaseth

Basin which are peculizr to that arez which do exlst in

Shasta Valley &nd 3cott Velley, I make perticular refersnce

PUBLIC UTILITIES COMMISBION, BTATE oF CALIFORMIA, SAN PRAMCISCD. CALIFOANIA
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to the effect of increased drainage pumping of water rloy
into the Xlamath River which is of beneficial use to the
company in its hydroelectrie plant on that river,

I believe the evidence shows quite clezrly that no
sirilar condition, no similar benefits prevail with respect
to the use of water in the Shagta Valley and S-ott Valley,
I believe that the economic development of the Klsmath
Baain s such that the users of enercy thers use it in

substantial quantities which makes the razte redustion not

& burden upon other users of the company,

The company, of course, is alweys willing td consider
proposals for extenteion of rate which would produce bensfits
in the ares for a2gricultural development snd by our state-
mant, we 2re not precluding zny willingness to dimcuas
those matters ;1th users of electricity on the cocmpany's
eystem 1n such aresas,

We do not feel, howaver, that the time 18 right,
2t this time, in thet the development hess not progrezsed
to the extent that guch developaent of a lower pumping
rate can be fessibly undertaken at this time,

The cowmpany, however, of codric, is #i1lling ¢to
discuss the matter further with interegted partles Iin
those parts of California ocutside the Xlzmath Basin,

EXAMINER EDWARDS: Very well, znything furtier now
to come before the Conmizsion?

(No reepousc)
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TYAMDNAL ECWARDS: Do you wish to submit on the record

ng mide nr "lle bdriefs?
R, IAWNY:  Suybmic on the record as made,
(R, vl INLe  Submit on the record.
X AMONES, EDWARDS: The matter will be submitted and

the [omizp nn stands adjourned,

Thank you, gentlemen, for your kindneas,

{Whermupon, at the hour of 5:20 p.x., the sbove

18% ter wng submitted, and the Commission then
ad journed, )

LI K R 2 J

S o . B—— P31 Wt e sam
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HLAMATII BASIN WATEIN USERS PROTECTIVE ASSOCIATION
POST OFI'ICE BOX 430
KLAMATH FALLS, OREGON

November 3, 1955

The California Oregeon Power Company
Medford, Oregon

ATTENTION:Mr, J, C, Boyle
Vice-Presidenl and General Manager

Dear Mr, Boyle:

The following is in confirmation of the conversation of yesterday, between
you, representmrf the California Oregon Power Company, and the Executive
Committee of the Board of Directors of the Klamath Basin Water Users
Protective Association, regarding proposed agrlcultural power pumping rates on
off-project land in the Upper Klamath River Basin, in connection with the pro-
posed contract, dated October 10, 1855, between the Departmem of the Interior
and Copco, for the operation of Lmk Rlver Dam,

This letter is, also, a withdrawal of the letier of the Association, dated
October 28, 1855, which made proposals for reduced rates for both on-peak and
off=peak periods and for on-project and off-project pumpers, and replaces it with
a new proposal eliminating the matter of peak periods and dealing with off~project
users, only. The new proposal is a plan for securing reduced off-project pump-
ing Jates by the united efforts of Copco and the Association, carried through
along lines agreeable to both, and the procedure is as follows:

(1) That as soon as it is practicable after the contract has become effect-
ive, the applications for reduced agricultural off-project pumping rates in
the Upper Klamath River Basin, will be presented by Copco to the Public
Utilities Commlssmn of Callforma and to the Public Utilities Commissioner

of Oregon.

(2) That any such petition for reduced pumping rates shall be by joint
application of The California Oregon Power Company and the Klamath Basin
Water Users Protective Association,

(3)  That the application shall be for the approval of an "Area Rate'
designed to apply only to that area defined in the proposed contract as the

Upper Klarmnath River Basin,

(4) That it is necessary to have a paper or office survey made to deter-
mine the pumping potential of the Upper Klamath River Basin, In present-
ing the applications to the Public Utilities Commissions, the extent of the
possible future pumping development should be known,

{5) That the rates granted by the Public Utlilities Commissions, shall
apply only to motors of 10 H, 17, and over,




(6) That minimum charges applicable to pumps, shall be the same as
mmimums now set up by Copeo under Schedule ”"O” for a period of five
years, and after the fifth year shull be one-hall the first- five-year rate,
I is undu siood {hatl this is to be considered a new rate and affects all
off~projoct pumps in the Basin, whether already in use or newly installed.

(7) Thet after power rates have been established for off-project pumpers
and applicaticns have been approved by the Public Utilities Commiscsions of

Oregon and California, no change in power raies for the term of the con-
tract betwecen the Bureau of Reclamation and Copeo shall be submitied 1o
the Commissions unless filed jointly by Copco and this Associalion,

(8) Thatl the agricultural power pumping rate for all ofi-project users
in the Upper Klamath River Basin, shall be:

50 I, P, and over - 7 mills.
49 H, P, and less - 8 mills.

If the above is acceptable to Copco, the Executive Committee, upon
receipt of the " ACCEPTANCE”, will 1m'mediately present the matter to the
Bourd of Directors of the Klamath Basin Water Users Protective Association,
and, when approved, will immediately withdraw all objections to the proposed

contract daied October 10, 1955,

Yours truly,

\7 /\,.L PR L __;:‘\

/’.2./?'-/L - "‘J
Frank Z Howard, President,
Klamath Basin Water Users Protective Association

ACCEPTANCE, wWlth the following changes:

November__ 22 1955 Paragreph (6), insert _m the thirg
The California. regon Power Company llne ai"&cr the words "Iifth _;e'm
// the words '"of contlnuoua use,'

J. C. Boylef” Vlce Prec1dent and Change paragraph (8) to read ag
General Manager, follows:

"That the agrlcultural power pump-
ing rate for all off-project users
In the Upjfm Klamath Rlver Basin,
phall be 7-1/2 nills.”
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Klamath Basin Water Users Protectivw Assomatxon

the thinking of its five individual members,

-Directors,

VLAM-\Tr B3l YWATIR U"'"'x FROTECTIVE AS")?CIATION :
. P. O. BOX 430 o ‘
KLAMATH FA .LLS, OREGON

O«tober 2B, 1u53

\ - orig. to Document File

The California (\“Pgon Powpr C’ornpanv

Medford, Oregon

Aitenti:on: Mr, J. L Boyle : S o
' ' Vn e- Prcq dent and General Manager : ‘)

Dear Mr, Royle‘

The Executive Commities of the Board of Direcfgr‘s of the
met last night and
regardmg proposed dgm-

discussed your 1ettez of October 24, 17 9595,
m

cultural power pumping rates for the Upper Klamath River Basin,
connection wrth the proposed -contract betweenr the Department of the

Interior and The (California Oregon Power Companv, for the oper aucm

of Link River 1xam]

The conclusipons at which the Commitiee arrived, are based upbd
and-upon reflections about

the proposed reduced rates thaj have beer received from eleven dif -

ferent members of the Board of Directors and from many individual off- - .

PI‘OJEC‘t pumpers frowm Butte Valley and various locations scattered

about the Basin, who have been contacted, The off-project pumpers are’
not at all happy about the proposed small discount on Schedule 20. They
feel that such a little reduction still does not recognize their right'to a
rate which.is. equal io or at leas! competitive with that of the project
users. The proposals of your leiter w111 never: get by our Board -

. The Executwe (‘ommlttee is just as anxious as anyone to make

" arrangements about the contract and rates that are agreeable to all,
It wishes to dee the contract signed soon, and Copco's plans of de: elop-

ment proceed, Howesver, in order to get the approval of the Board of .

and to get o,,rposnlon to the contract withdrawn, there must

be further reduction in the on-peak pumping rate, 'and the ‘Cornmittee is

proposmg the followmn ’ L

The California Uregon Power Company will make application
to the Public Utility Commissions of Oregor and California
for reductions of Agricultural power pumping rates in the Upper
Klamath River Basin, and with the approval of the Commissions
of the two states, will grant a five {5) mill off-peax rate for all
agricultural dramage and 1rr1gauon pumpers in the Basin, and
a ten (10) mill on-peak rate for all off-pryjert agrlcultural

pumpers in the Basin,

The on-peak pumping rate will apply Irom exght (8) A, M, to
eight (6) P. M. of each day except Saturdays ‘and bundays




BT Ny

o

per:og Saturdays an- Sundavs,

'The'.ofﬂpeak pumping rate #ill apply {rom eight (8) P.M,

to e git (8) A, M, of vacr dav and d.ring the 24 -hour

“The above rate. shall appls Jof tne duration of thei: ontract
he'ween the Depar-ment of the Irreror annd The California |
Oregon Power Cotnpany, : _ o -

Very truly vours,

7—1 ”'."l' ‘..3 /rM\.. —.t "(
Frank Z. Howard, Pres:dent . .
Klan. ath Basin Water Users Protective Association
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2.7

MINUTES OF THEZ EXECUTIVE COLLMITTEE CF THE KLAMATH BASIN
WATER TSERS PROTECTIVE ASS0CIATICN, HEELD IN THE CALIFORNIA
OREGON POWER BUILDING, MZDFORD, OREGON, AUGUST 11, 1955

Te Zxecutive Committes, complying with article III, Section 2, of the By-laws,
met in Special session (by prearrangement)-with lfr, John Boyle, Genem...l Managsr and
Vide Pregident of The Califbmia Oregon Powzr Compeny, in his office in Medford,
Cregon, at 1:30 P.M. Thursdsy, August 11, 1955,

Committes members pt:-esent were Frank Z. Howard, chairman, E, LI, Mitchell, Vice-
Chairman and Frank L, King, Jr., and John L. Stewa.rt Jr., Sacretary.

™e Ghairman openad the me=‘tma' by stating that this committee was present to
discuss the draft of propossd Contract between the Tnited States Depurtment of the
. Interior and Copco (which incidently was received from C. H. Spencer, Bureau of
Reclamation just prior to meetizg dete but after date had heen set).

=

r, Boyle stated that he was very willing to discuss all or any part of the
draft but that he could not commit himself on any of the committees guestions.

General dl scussion was then had on gue stlons and statements by cormittee and
snswars by Mr. Boyle, the hizhlisghis of which are as follows:

1, Why shouldn't the Indian Lands and all other lands outside the boundaries
of the Project in the Upper Klamath River Basin be included in this Contract for a.
reasonzble powsr rate snd the Contract be signed by the Secretary of the Interior
Mr. Douglas McKay (not Ce H. Spencer) wha has jurisdiction over the Indian lLands.
Too, nearly all drainage water, including well water, in the upper reaches of the
- Klamath Drainage Basin, finds its way down for irrigation and power purpeses,
mle’cher over Progect lands or no’c. - T

lir, Bo_vle stated that if signing ighe Contract by Secty. Douola.s Mchay in-
stead of Ilre. Spencer would make it lezzlly CK to give Indian Lands end =11 other
lands lying outside of the Project & low powzr rate without the Publie Ut:.lltlns
" Cormission of the State of Oregon ruling that partiality w=s being shorn, he be~
lieved thzt Copeco would approve such a rate. PFurther, that it would without a
doubt be a good thing financially for Copco if a favorable po?.';-Tte could be
D'ra.n’ced. B T

The Commititee countered by stating thet the Pudblic Utilities Commission
certainly should weight the magnitude and importance of the other things involved
at this 4ime in this area of Oregon ag periains to water =nd power, snd not try
to compare with a problem with no similarity in another part of the State.

2+ That a reasonable power rate would enable approximately 300,00 acres (in-
cluding Butte Valley) to irrieate whether all land was levelled or not as sprinkl-
ers would be used on many thousands of hill land acres. That irrigating by sprin-
klers would also make it better for Copco from a power use standpoint.

Mre dele stated that Copco can readily see this to be true,

3¢ That many homes and other useages for power at commercial rates would
materilize on this 300,000 acres, creating business for merchants, dealsrs, stc.,
as well eas-for Copco.

Mre. Boyle stated that there was no doubt but what sdditional revenue from
comraercial use would warrant a rsasonable power raite for pumning on thess lands,

KWVA 00233
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L, That it would be a2 gensral stimlation,
Mr. Boyla stzted that Copco can readily sse this to be true.

v 5. That a reasonable power rate for these la ands is the only way in which
water £or beneficial use can be ussd quickly and assuredly. That it 1s & fall-
acy to infer that when these lands lving outise of the Project are taken into
the Project they can then denefil it by the 6 mill rate, when in fact only =zpproz-
imstely 75,000 acres of the 300,000 acres could ever be talken Into or ssrved by
the 'Dro,Jec‘b and benefit from the ~oropos==d. 6 mill pate. This approximately 70, Pa
000 acras beinz Buiie Vallay and high land lying on the fringe of the Prowect.

A

Mr, Boyle answered the first part of this guestion by stating that it is

true that the Burean ig usually many years in bringing their plans to completion,

e would not commit himself thst he knew the secondd part of the question
to b2 truz and was rather hesitant and evasive in an inconelusive answer.

Be Thers should be a Paragraph or Section in this draft of Contract stal--
ing that Copco will furnish at some given time additional storage in vieinity
of Upper Klamath Lake and at the end of 50 ; Jear Contract will transfer tltle 0
the UsA or lts successors or assigns,.: _ _ .

Iy Bo‘,rle stated that Copeco will not 5pprovs thls request. That, for
quuO to say that they will give awzy to anyone an wltimate $13,000,000 invesi=~
ent (additional storage only) would be down right foolishmess, I.L. Boyle did,
howavar', explain in soms detail the proposed storzge plans thet Copco has and |

‘guve each psrson present a copy of a lagyout drawing,

7e. That ne.ra.gra.ph 7 of Water Usﬂrs dra f‘cnof Contract should be included in
draft of Bureau-Copco Contracts - ' s y

Mr, Boylé stated that again Copco would be giving sway a healthy, in-

‘ vegtment, that someday they expsct to be reimbursed by someboly for any remain-

inc' lnterest they may have 1nvested in these &ykeej.flowage =nd easement rlvuu...
Be 4n explanstion of paragraph ‘5 w=s requegsted,

Mr. Boyla sgtated that this paragraph implies that Copeo has first rizht
t0 the waters of the Upper Klamath Basin for powsr purposes.

fe 4n exnlaﬁation of paragraph 9 was regquesteds

ir. Boyle stated, anong o’cher thinzs, that it was undersiood that the

Fish and 711d11i‘e iz %o decrease their acreage rather than incraase it.

The Committes countered by stating that this was very hard to believe,
indesed. ’

The discussion on power rato schedule was brief, however, Mr., Boyle did
state that the 6 mill rate was at cost befors delivery. 4.54 mills to generate,
1,43 mills pump storage; making 5.97 mills at tha swiichboard, .

With genersl discussion at an end the meeting adjournaed at £:00 PLlM,

Prior to the depariure to Madford there baing a quorum present, the members
approved the signing of voucherg and checksias follows: - '

KWVA 00234




Exhibit 19




UE-170/PacifiCorp
March 22, 2004
KOPWU Data Request 1.4 Supplemental

KOPWU Data Request 1.4

Regarding PPL/100, Furman/3, 13-14 and PPL/1200, Griffith/8-9, please provide
the Company’s proposed actual and the overall percentage price increase for the
Klamath Basin irrigators that are currently on Schedule 33. Please provide the
percentage price increase in “net” and “base” rates.

Supplemental Response to KOPWU Data Request 1.4

The Company objects to KOPWU Data Request 1.4 as vague and ambiguous.
Nevertheless, insofar as KOPWU Data Request 1.4 is asking the Company to
provide a comparison between Schedule 33 and Schedule 41 base and net rates,
Attachment KOPWU 1.4 Supplemental contains the requested data.
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PACIFIC POWER & LIGHT COMPANY OREGON
KLAMATH BASIN IRRIGATION CONTRACTS SCHEDULE 33

IRRIGATION AND DRAINAGE PUMPING
C -

Available
In territory served by Company in Klamath Basin, Oregon.

Applicable
For irrigation and drainage Customers whose retail rates are specified by contract.

Net Monthly Rate and Conditions of Service
As specified by applicable contract. All Monthly Billings shall be adjusted in accordance with

Schedule 90.
Issued: March 1, 2002 P.U.C. OR No. 35
Effective: With service rendered on and after First Revision of Sheet No. 33
April 2, 2002 Canceling Original Sheet No. 33

{ssued By

D. Douglas Larson, Vice President, Regulation

TF1 33.E Advice No. 02-011




PACIFIC POWER & LIGHT COMPANY OREGON

SPECIAL CONTRACTS SCHEDULE 400
Page 1

Purpose

The purpose of this schedule is to describe generally the terms and conditions of service provided by the
Company pursuant to special contracts approved by the Oregon Public Utility Commission under OAR
860-22-035. In each case, the rights and obligations of the parties are as specified in detail in the
respective special contracts. In the event of any ambiguity or conflict between the summaries in this
schedule and the substantive provisions of the special contracts, the terms of the special contracts
shall be controlling. A copy of each special contract is available for public inspection at each of the
Company's district offices in Oregon.

Available
In all territory served by the Company in the State of Oregon.

Applicable
For those Customers demonstrating that they meet the eligibility criteria established under House Bill

2144, as is now contained under 1987 Session Laws Chapter 900, and Oregon Public Utility
Commission Order 87-402. These eligibility criteria are summarized as follows:

Eligibility Criteria Questions Summarized from House Bill 2144

1. Does the special contract generate revenues at least sufficient to cover relevant short and long
run costs of the Company during the term of the contract?
2. Does the special contract generate revenue sufficient to insure that just and reasonable rates

are established for remaining customers of the Company?

3. Is it appropriate to incorporate interruption of service in the special contract?

4, Does the special contract require the Company to acquire new resources to serve the load?

5. For service to load not previously served, what is the effect of the special contract on the
Company's average system cost through the residential exchange provisions of the Regional
Power Act?

Eligibility Criteria Summarized from Order 87-402
1. The general legal standards for special contracts are:
a. Classes of customers must be based on reasonabie considerations so that customers
receiving "like and contemporaneous service under substantially similar circumstances”
are placed in the same class.

b. Classes of customers must be open-ended, so that any customer meeting the criteria
for the class qualifies for the special contract.
c. Special contracts can be offered only for the purpose of providing just and reasonable

rates for remaining customers.

2, The purpose of the special contract must be to benefit the Company's other customers by
maximizing contribution to the Company's fixed costs from customers receiving the special
contract. This implies that the special contracts should be offered only to customers with viable
alternatives to the Company's service. Those "discretionary” customers are customers which:

a. Use volumes large enough to justify the cost of administrating a special contract, and
b. Can switch fuels, or
(continued)
Issued: September 10, 2001 P.U.C. OR No. 35
Effective: With service rendered on and after Original Sheet No. 400-1

September 10, 2001

Issued By
D. Douglas Larson, Vice President, Regulation
TF1 400-1.E Advice No. 01-020



PACIFIC POWER & LIGHT COMPANY OREGON

SPECIAL CONTRACTS SCHEDULE 400
Page 2

Applicable (continued)
Eligibility Criteria Summarized from Order 87-402 (continued)
c. Can purchase their own supplies and install their own distribution system, or
d. Are otherwise so price sensitive that a special contract would increase consumption
enough to increase the customer's contribution to the Company’s fixed costs.

3 The special contract for discretionary customers must be designed to maximize contribution to
fixed costs from customers receiving the special contract. In addition, the contract price must
be greater than variable cost plus a minimum contribution to fixed costs. As the Company's
system nears capacity, the minimum contract price must reflect the impact of system
expansion on average costs.

4, Special contracts are permissible subject to the following conditions:
a. Similar special contracts must be made available to any customer meeting the criteria
for the class; and
b. The Commission must be able to change any special contract.
5. The following are permissible classification criteria:
a. Volume of use
b. End use, at least to the extent difference in end use concisely describes difference in
demands placed on the Company.
c. Other factors affecting the contract price the customer will pay for the Company's
service.
6. The following are not permissible criteria:
a. Past usage
b. Impacts on social policy goals unrelated to the Commission's mandate.

Special Contracts

Eligibility criteria listed below under each special contract generally indicate the unique characteristics
of each Customer which are used in evaluating each special contract in accordance with the eligibility
criteria set forth above in the APPLICABLE section of this Tariff Schedule. All Monthly Billings shall be
adjusted in Accordance with Schedule 91 and Schedule 290.

Consumers who were served on special contracts with prices linked to the Company's Schedules 47T
or 48T shall be served under the present Schedules 47 or 48 Delivery Service tariff and Schedule 200
Cost-Based Supply Service tariff.

{continued)
Issued: September 10, 2001 P.U.C. OR No. 35
Effective: With service rendered on and after Original Sheet No. 400-2
September 10, 2001
Issued By

D. Douglas Larson, Vice President, Regulation
TF1400-2.E Advice No. 01-020



PACIFIC POWER & LIGHT COMPANY OREGON

SPECIAL CONTRACTS SCHEDULE 400
Page 3

Special Contracts (continued)
1. Wah Chang - Millersburg

Effective Date: September 12, 1997

Term: 5 Years

Price Years 1-3 $27.98 per MWh for 8,000-14,000 MWh per month.

Adjustment: $25.13 per MWh in excess of 14,000 MWh per month.

Years 4-5 Prior monthly average of DJ-COB plus $11.00 per MWh per

month adjusted by one-half the Portland CPI change since
September 1997,

Special . Minimum monthly bill of $223,840 for first three contract years.

Conditions . In any month that the Customer’s load factor is 65% or below the

Total bill for the month will be increased by 1.5 %.

Eligibility Customers who:
Criteria; . Qualify for service under Schedule 48, and
. Demonstrate ability to proceed with municipal acquisition of

PacifiCorp's existing electrical system at costs comparable to
Wah Chang, and
. Are willing to accept the risk of market-based pricing.

Other eligibility criteria are set forth above in the APPLICABLE section of this Tariff Schedule.

2. James River - Camas

Effective Date: Effective upon commencement of construction of the new generating unit at the site,
but no eariier than October 1, 1993.

Term: Twenty years
Price All bilings are calculated under Delivery Service Schedule 48 and Cost-Based
Adjustment: Supply Service Schedule 200.
Special . Pacific will own a cogeneration facility under construction on Customer’s site
Conditions: and has an option to participate in a gas turbine project on the Customer’s
Site.
Eligibility Customers who have:
Criteria; . on-site cogeneration facilities, and
. transferred to PacifiCorp rights to develop all currently identifiable cost-effective
on-site generation potential, and
. committed to sole reliance on PacifiCorp as a source of electric service for a

significant period of years.

Other eligibility criteria are set forth in the APPLICABLE section of this Tariff Schedule.

Issued: April 9, 2002 P.U.C. OR No. 35
Effective: With service rendered on and after First Revision of Sheet No. 400-3
May 9, 2002 Canceling Original Sheet No. 400-3
issued By

D. Douglas Larson, Vice President, Regulation
TF1 400-3.E Advice No. 02-014




