BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON
UE-171

In the Matter of the Request of
WATERWATCH OF OREGON'’S

PACIFIC POWER & LIGHT REPLY ON MOTION TO COMPEL

(PACIFICORP) KLAMATH WATER USERS
ASSOCIATION TO RESPOND TO
Klamath Basin Irrigation Rate DISCOVERY

e — N e

WaterWatch of Oregon (“WaterWatch”) isfiling this reply regarding the response
of the Klamath Water Users Association (“KWUA”) to WaterWatch’s motion to compel
discovery requested in WaterWatch'sfirst set of data requeststo KWUA. Specifically,
WaterWatch requests an order requiring KWUA to respond to number two of
WaterWatch’'sfirst set of datarequeststo KWUA.

l. BACKGROUND

On March 4, 2005, WaterWatch submitted itsfirst set of data requeststo KWUA.
WaterWatch requested: (1) KWUA'’sresponsesto alist of requests made in PacifiCorp’s
first set of datarequeststo KWUA; and (2) information relating to the alleged
contribution of water by on- or off- Project irrigators to the Klamath River. Two weeks
later, on March 18, KWUA responded to WaterWatch’ s first set of data requests by
refusing to provide any of the requested data. Asto data request number one, KWUA
attached its response to PacifiCorp refusing to give PacifiCorp any of the data requested
in PacifiCorp’ s first data request; as to data request number two, KWUA raised a number
of objections and also stated that it had no such information that it had “commissioned.”

KWUA'’s First Set of Data Responses to WaterWatch of Oregon at 2.
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On March 24, 2005 WaterWatch filed with the Public Utility Commission of
Oregon (“Commission”) amotion to compel the Klamath Water Users Association
(“KWUA") to respond to discovery. The motion sought an order compelling Klamath
Water Users' Association (“KWUA”) to produce immediately all non-privileged
documents responsive to WaterWatch's first set of data requests number one (which
incorporated PacifiCorp’sdatarequests1.1,1.2,1.3,1.4, 15,16, 1.7, 1.8, 1.9, 1.10,
1.11,1.12. 1.13,1.14, 1.15, 1.16, and 1.17) and number two.

As reported in the motion to compel, pursuant to OAR 860-014-0070(2),
WaterWatch counsel conferred with KWUA counsel on Wednesday, March 22 in an
effort to resolve or narrow this dispute without Commission intervention. KWUA
counsel agreed to produce and did produce certain documents on March 25. The parties
agreed that WaterWatch would file the motion to compel pending review of the produced
documents.

The documents produced by KWUA on March 25 are copies of documents that
KWUA produced in response to PacifiCorp’sfirst set of data requests and subsequent
motion to compel, and thus apparently intended to be responsive to WaterWatch’s data
request to KWUA number one, but not number two. The documents are Bates Numbered
KWUA 00001- 01571 and were packaged with a cover letter to PacifiCorp’s counsel.

On April 8, KWUA counsel submitted aletter to the administrative law judge
handling the UE-171 docket, the Honorable Michael Grant, regarding WaterWatch’s
motion to compel. The letter reports on the March 25 production of documents, and
states that KWUA has been “more than reasonable in responding to” the data requests

“despite the fact that PacifiCorp, not KWUA, isthe petitioner and bears the burden of
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proof.” Regarding WaterWatch's data request number two, KWUA reiterates its March

18" response that it has no studies responsive to the request that it has commissioned, and

informs WaterWatch of drafts of a United States Bureau of Reclamation study entitled

“Undepleted Natural Flow of the Upper Klamath River.” At 1-2.

. DEFICIENCIESIN KWUA’'SRESPONSE TO WATERWATCH’SDATA
REQUEST NUMBER TWO

A. WaterWatch’s Request and KWUA'’s Response

WaterWatch’sfirst set of data requests to KWUA included the following request:

2. Please provide all data, analyses, reports, studies or correspondence
commissioned by or in the possession of KWUA regarding the alleged
contribution of water by on- or off-Project water users to Klamath
River surface water flows, and/or to PacifiCorp’s hydroelectric
facilities on the Klamath River. Pleaseinclude al draft aswell asfina
versions of the above-requested documents.

With respect to this data request, KWUA raised the following objections:

a)

b)

0)

d)

f)

9)

The material sought does not bear upon, nor reasonably could lead to matters
that bear upon, any issue in this proceeding.

This proceeding is arate case filed by PacifiCorp, not awater adjudication
hearing instituted by KWUA.

KWUA will provideits legal position in accordance with the established UE-
171 Briefing Schedule.

KWUA objectsto any data request that is not is not reasonably related to its
legal position or that requires KWUA to respond prior to stating its legal
position.

The regquest is not “commensurate with the needs of this case.”

The request is unreasonably cumulative, duplicative and overly broad.
KWUA objectsto the request to the extent that is seeks materials protected by

attorney/client privilege or materials that KWUA is otherwise obligated or
entitled to keep confidential.
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h) KWUA objects to the request to the extent that it seeks public documents
available from the United States Bureau of Reclamation, or documents that
are in the possession of the applicant bearing the burden of proof in this
proceeding: PacifiCorp.

i) “Subject to, aslimited by, and without waiving the foregoing objections’
KWUA has no responsive information “commissioned by KWUA.”

B. KWUA hasNot Adequately Responded to Water Watch’s Data Request

1. KWUA hasNot Answered WaterWatch’s Request for Responsive
Documentsthat arein KWUA'’s Possession

WaterWatch requested any documents responsive to number two “commissioned
by or in the possession of KWUA.” (Emphasis added). KWUA has stated twice, oncein
its March 18 response to the data request (at 2) and then again in its April 8letter to the
Honorable Michagl Grant (at 1), that it has “not commissioned” such astudy. As pointed
out in the motion to compel, KWUA does not indicate whether it has any information in
its possession that is responsive to the request. Accordingly, the response isincomplete
and any responsive information in the possession, custody or control of KWUA should be
produced.

It isdifficult for WaterWatch to believe that KWUA has no such documents
based on claims KWUA is making in other forums that it is currently negotiating with
PacifiCorp on the very issue about which this data request seeks information. For
example, the following statement is contained in the “ Klamath Water Users Association
Electrical Power Brief,” released by KWUA on March 3, 2005 and posted on the KWUA
website:

Klamath Water Users Association (KWUA) and representatives from PacifiCorp

are currently engaged in “ Credit for Value’ negotiations, and Federal Energy

Regulatory Commission (FERC) settlement discussions regarding re-licensing of
the Klamath River power generation facilities.
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http://www.klamathbasi ncrisi s.org/Poweranddamstoc/kwuapowrbrief 030605.htm (visited
April 11, 2005)

KWUA explained the “ Credit for Value’ concept and reiterated the KWUA'’s
negotiation effortsin ameeting it recently held regarding the power issue:

Lyn Long, [KWUA] Power Contract Committee Chairman told the audience that
Klamath Water Users (KWUA) have been on negotiating a new power contract
with PacificCorp (sic) for the past 7 months .. . . One important factor in the
contract negotiationsis “ Credit for Vaue.” We need to receive credit for the
value of the water we supply down river for hydropower generation year round.

Klamath Water Users Association, Power and Water Update Meeting, March 3, 2005,
Klamath County Fairgrounds,

http://www.klamathbucketbrigade.oro/KWUA _powerwatermeeting030305.htm (visited
April 11, 2005)

Given these statements, documents responsive to Regquest No. 2 no doubt exist
and must be produced. These documents bear directly on the rate issues in this matter.

2. TheData Requested Easily Fall within the Scope of Discovery
Permitted by ORCP 36

KWUA's responses (a) through (e) above can be summarized by stating that
KWUA has claimed that the “alleged contribution of water by on- or off-Project water
usersto Klamath River surface water flows, and/or to PacifiCorp’s hydroel ectric facilities
on the Klamath River” isirrelevant to this proceeding. Thus, while KWUA is apparently
simultaneously negotiating with PacifiCorp for lower power rates based on some concept
that irrigation interests somehow contribute water to the river that benefits hydro
operations (see section B 1 above), KWUA is at the same time also claiming that the
concept of the irrigators putting water down the river “does not bear upon, nor reasonably
could lead to matters that bear upon” this power rate setting proceeding. KWUA cannot

have it both ways.
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WaterWatch based its data request number two on a statement by another
intervening irrigator group, the Klamath Off-Project Water Users (“KOPWU?”), at the
prehearing conference that it intended to use information encompassed by this request at
some point in this proceeding to garner low power rates for its members. WaterWatch is
not certain where the truth lies on this point, but has a right to documents relevant to
issues that a party has stated it intends to raise in the proceeding.

The question of relevancy under ORCP 36 israrely a basis upon which to deny
production of documentsin discovery. Any asserted issue regarding the relevancy of the
requested information at the discovery stage hereis resolved by KWUA's use of the very
information sought in negotiations with PacifiCorp on rate issues and by KOPWU’ s
assertion that it intends to make use of such information in this proceeding. Accordingly,
WaterWatch requested the information from the irrigator interests in anticipation of this
use.

WaterWatch will withdraw the request if both irrigation interests in this matter
certify that they will not attempt to present or use any such information in this proceeding
(or in UE-170) for any purpose. In the absence of such a promise, KWUA should be
required to produce any documents in its possession, custody or control responsive to
WaterWatch’ s data request number two.

3. WaterWatch is Asking the Commission to Compel Production of
Non-Privileged Documents Only

WaterWatch is asking the Commission to compel production of non-privileged
documents only. Therefore, KWUA'’s objections regarding attorney/client privilege and
confidentiality are not warranted here.

1. REQUEST FOR EXPEDITED HEARING
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WaterWatch requests an expedited hearing regarding this matter due to the
expedited schedule in this docket. The discovery sought isrelevant to issues that at least
one party has stated it intends to raise in this docket and is needed by WaterWatch
immediately.

CONCLUSION

KWUA' s objections to production of the requested documents are not legally
valid, and are in conflict with its own statements available on its website. Further,
KWUA has not answered WaterWatch’ s request for any documents responsive to data
request number two that are in KWUA'’s possession. Thus, WaterWatch respectfully
reguests the Commission to require KWUA to promptly and fully respond by producing
all non-privileged documents responsive to WaterWatch request number two.

Respectfully submitted this 12" day of April, 2005,

John DeVoe, OSB # 90247

Lisa Brown, OSB #02524

WaterWatch of Oregon

213 SW Ash Street, Suite 208

Portland, OR 97204

Phone: 503.295.4039 x22

FAX: 503.295.2791

E-mail: john@waterwatch.org
lisa@waterwatch.org

Counsel for
WaterWatch of Oregon
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CERTIFICATE OF SERVICE

| hereby certify that | have this day served WaterWatch of Oregon’s reply on motion to compel Klamath Water Users
Association to respond to discovery by postage prepaid mail (where postal address is provided) and email upon each
person listed below at the addresses indicated, and upon the Oregon Public Utility Commission (email to
Carol.Hulse@state.or.us; puc.filingcenter@state.or.us ) (original and five copies mailed pursuant to 860-013-0060).

Dated: April 12, 2005

LisaBrown

WaterWatch of Oregon

213 SW Ash Street, Suite 208
Portland, OR 97204
503.295.4039  x26

EDWARD BARTELL

KLAMATH OFF-PROJECT WATER USERS,
INC.

30474 SPRAGUE RIVER ROAD

SPRAGUE RIVER OR 97639

DAN KEPPEN

KLAMATH WATER USERS ASSOCIATION
2455 PATTERSON STREET, SUITE 3
KLAMATH FALLS OR 97603

BILL MCNAMEE
PUBLICUTILITY COMMISSION
PO BOX 2148

SALEM OR 97308-2148

MATTHEW W PERKINS
DAVISON VAN CLEVE PC
333 SW Taylor, STE 400
PORTLAND OR 97204-2413
mwp@dvclaw.com

GLEN SPAIN

PACIFIC COAST FEDERATION OF
FISHERMEN’S ASSOCIATIONS
PO BOX 11170

EUGENE, OR 97440-3370
fishlifr@aol.com

LOWREY R. BROWN

CITIZENS UTILITY BOARD OF OREGON
610 SW BROADWAY, SUITE 308
PORTLAND, OR 97205
lowrey@oregoncub.org

JASON EISDORFER - CONFIDENTIAL
CITIZENS UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205
jason@oregoncub.org

JM MCCARTHY

OREGON NATURAL RESOURCES COUNCIL
PO BOX 151

ASHLAND OR 97520

jm@onrc.org

MICHAEL W. ORCUTT

HOOPA VALLEY TRIBE FISHERIES DEPT.
PO BOX 417

HOOPA, CA 95546

THOMAS P SCHLOSSER
MORISSET, SCHLOSSER, JOZWIAK &
MCGAW

t.schlosser@msaj.com

ROBERT VALDEZ

PO BOX 2148

SALEM, OR 97308-2148
bob.valdez@state.or.us

JOHN CORBETT
YUROK TRIBE

PO BOX 1027
KLAMATH CA 95548
jecorbett@yuroktribe.nsn.us

EDWARD A FINKLEA
CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP
1001 SW 5TH, SUITE 2000
PORTLAND OR 97204
efinklea@chbh.com

KATHERINE A MCDOWELL
STOEL RIVESLLP

900 SW FIFTH AVE STE 1600
PORTLAND OR 97204-1268
kamcdowell @stoel.com

STEVE PEDERY

OREGON NATURAL RESOURCES

COUNCIL

sp@onrc.org

ROB ROY SMITH

MORISSET, SCHLOSSER, JOZWIAK

& MCGAW

1115 NORTON BLDG.

801 SECOND AVE.
SEATTLE, WA 98104-1509
r.sr.smith@msgj.com

PAUL M WRIGLEY

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232

paul .wrigley@pacificorp.com




