BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

DOCKET NO. UM 1191

QWEST CORPORATION, )
) DEFENDANT CEC'S
Complainant, ) MOTION TO DISMISS COMPLAINT
) and RESPONSE TO QWEST'S
VS. ) MOTION TO DISMISS
) CEC'S COUNTERCLAIM
CENTRAL ELECTRIC COOPERATIVE, )
INC., )
)
Defendant. )
)
MOTION

Respondent Central Electric Cooperative ("CEC") hereby moves the Public Utility
Commission to dismiss Qwest Corporation's Complaint upon the grounds that it fails to
state sufficient facts which would warrant or justify PUC intervention. ORS 757.279 does
not entitle a party like Qwest to use PUC proceedings as either a substitute for good faith
negotiation or as leverage in ongoing negotiations. Qwest's Complaint and Reply
demonstrate that Qwest has filed this action without exhausting its efforts to negotiate in
good faith with CEC, and in an attempt to improperly influence those ongoing negotiations.

This Motion to Dismiss also responds to Qwest's Rule 21 Motion against CEC's
Counterclaim. Qwest's Motion to Dismiss must be denied because CEC's Counterclaim
sets forth sufficient grounds for affirmative relief. In its Counterclaim and affirmative
defense, CEC has alleged that Qwest has failed to negotiate in good faith with CEC, that

Qwest is improperly invoking PUC rate-setting procedures to extort an unfair negotiating
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advantage against CEC, that Qwest's Complaint should therefore be dismissed, and that
Qwest should be required to make good faith efforts to negotiate a contract with CEC.
The ultimate facts set forth in CEC's Counterclaim provide sufficient grounds for the PUC
to exercise its regulatory power under ORS 757. 276.

The PUC also has grounds to dismiss Qwest's Complaint pursuant to this Motion
under ORCP 21 because Qwest's failure to negotiate in good faith with CEC prior to filing
its Complaint is also evident on the face of its Complaint and Reply. This Motion is
supported by the attached Affidavit of Counsel, which includes a copy of CEC's most
recent agreement proposed to Qwest, as well as record of CEC's concurrent ongoing
pole-attachment negotiations with other parties.

POINTS AND AUTHORITIES REQUIRING DISMISSAL
OF QWEST'S COMPLAINT

1. Owest's Complaint Is Premature Because Qwest Has Not
Exhausted Ongoing Negotiations With CEC.

Qwest's Complaint to the PUC, its Motion to Dismiss, and its Reply to CEC's

Answer grossly misrepresent the status of the ongoing joint pole agreement negotiations
between CEC and Qwest. Qwest has attempted to invoke the Commission's power to
determine rates under ORS 757.279 even though negotiation is ongoing and there is no
agreement or any negotiated rates, terms or conditions for the Commission to review.
Qwest tries to invoke the Commission's review by claiming to have negotiated in
good faith with CEC, and by exhausting those negotiations. In fact, Qwest filed a
Complaint prematurely for the express purpose of using PUC procedures as leverage in its

ongoing negotiations with CEC. It was Qwest who did not even respond to CEC's July

2004 proposal of a new Joint Pole Agreement. It was not until five months later that
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Qwest belatedly and hastily attempted to fabricate a record of negotiation with CEC over a
joint use agreement.

Qwest maneuvered to file its PUC Complaint to gain leverage against CEC instead
of entering good faith negotiations for its use of CEC's property. The Commission will

notice that it was not until this last December 2004 that Qwest even bothered to submit a

proposed counteroffer to a proposed agreement that CEC submitted to Qwest in good

faith last July 7th 2004. Qwest admits in its Complaint that it received the proposed

agreement, but offers no credible reason for not responding. After having delayed

responding in any manner to CEC's proposed agreement for over five months (during

which time Qwest continued to trespass to CEC property), Qwest then expected
immediate capitulation from CEC to Qwest's December 2004 counter-offer, even though
that offer did not even attempt to fairly meet the terms of CEC's July 2004 offer.

Just this February 13th 2005, as part of CEC's efforts to negotiate fair and
appropriate joint use and pole attachment agreements with all its attachers, CEC has
tendered yet another proposed joint use agreement to Qwest. This proposed agreement
fairly incorporates the recent PUC orders that came out in the few days before Qwest filed
its Complaint here. (Qwest used these Orders, too, as a pretext for this action). CEC's
most recent offer further rebuts Qwest's claims that it has exhausted its negotiations with
CEC prior to filing this action.

Qwest created its own emergency in this case by completely ignoring its obligation
to have a contract with CEC for Qwest's hookups. Qwest's subsequent attempt to

manipulate PUC procedures just weeks after submitting its first counter-offer does not

constitute an emergency or a failure of negotiation sufficient to warrant PUC intervention.
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2. Owest's Cannot Use PUC Proceedings And Its Petition
Against PUC Rules As An Excuse To Avoid Ongoing
Negotiations With CEC .

As demonstrated in Qwest's own Reply to CEC's Affirmative Defenses and
Counterclaim, Qwest spent the month of December 2004 attempting to fabricate a record
of negotiation with CEC in order to try to invoke PUC jurisdiction. By contrast, Qwest did
not treat its trespass upon CEC's poles as any sort of emergency until CEC was forced to
take action to protect its property after giving repeated notice to Qwest. Qwest appears
before the Commission as a scofflaw. Knowing it had no justification for ignoring its
trespass for so long, Qwest then attempted to use a recently-filed challenge that it filed to
the PUC's own underlying pole-attachment rules as a excuse to further avoid negotiating
with CEC.

Qwest's December 2004 counteroffer was made in bad faith because its terms
were based on Qwest's dubious appellate challenge to the same PUC regulations that are
meant to keep a pole-occupant like Qwest from trespassing in the first place. Qwest has
taken the position with CEC that this Commission's regulations are void and improperly
enacted. Qwest has attempted to use its challenge to the PUC regulations as a platform
for its negotiation with CEC. Qwest's position has been that it is above the law when it
comes to its attachments to CEC's poles.

To summarize, Qwest has attempted to avoid having to negotiate in good faith with
CEC for Qwest's pole contacts by (1) neglecting the expiration date of its joint use
agreement, (2) ignoring CEC's attempts to negotiate a new contract, (3) petitioning to the
Court of Appeals to try to change the regulations which do not please Qwest, and (4)

prematurely filing this action under the false pretext of having exhausted its negotiation
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based on a single bad-faith counteroffer made just weeks earlier. Qwest's refusal to enter
serious good faith negotiation with CEC is clear on the face of Qwest's Complaint and its
Reply, which must therefore be dismissed.

3. Owest's Complaint Itself Reflects Qwest's Bad Faith In
Negotiating With CEC.

Qwest is very simply hoping to use its Complaint as a bargaining tactic before it
enters negotiations with CEC for a new joint use agreement. Qwest's attempt to hold its
negotiations captive is an improper manipulation of the PUC and its rules. ORS Chapter
757 and the PUC's regulations envision PUC intervention only after the parties have
undertaken good faith negotiations and have failed. In this case, Qwest's Complaint and
Reply demonstrate on its face that Qwest's action is unfounded and premature. Qwest
admits that it did not respond to CEC's July 2004 proposed agreement until December
2004. Qwest's Complaint and Reply document how Qwest then attempted to create a
record of negotiation and to pressure CEC into accepting its revisions due to Qwest's own
"bootleg” emergency that Qwest made by neglecting for years its duty to negotiate with
CEC. Qwest's PUC Complaint was made in bad faith and Qwest's claim that it had no
recourse but to file this action is false. Without good faith negotiation on the part of Qwest,
and in light of the repeated and continuing efforts by CEC to negotiate, there is nothing yet

for the PUC to properly regulate under ORS 757.279.

4. CEC's Counterclaim Sufficiently States Grounds For Relief.

CEC's affirmative defense and counterclaim documents the same failure of good
faith negotiation by Qwest that is evident in Qwest's Complaint. Under ORCP 18 a

Counterclaim must state ultimate facts constituting a claim for relief, and must demand

5 - DEFENDANT CEC'S MOTION TO DISMISS COMPLAINT and RESPONSE TO
QWEST'S MOTION TO DISMISS COUNTERCLAIM



specific relief. CEC's Counterclaim sufficiently states a claim for relief and specifically
demands that relief, namely, for the PUC to exercise its regulatory authority (the same

invoked by Qwest) to dismiss Qwest's Complaint and to require Qwest to return to the

negotiations with CEC that Qwest has avoided. Qwest wants a "label" for CEC's

counterclaim and asks the PUC to favor form over substance. However, Qwest's
objections to form are disingenuous because it is clear that CEC's counterclaim relies
upon the very same PUC regulatory authority that would be the source for the relief
requested by Qwest. CEC's affirmative defense and counterclaim fairly meets the

substance of Qwest's own allegations and provides grounds for affirmative relief for CEC.

CONCLUSION
It is clear on the face of Qwest's Complaint and Reply that Qwest did not make a

good faith effort to resolve these matters before coming to the Commission. Rather,
Qwest was racing to initiate this action in order to influence its remaining negotiations with
CEC. Qwest's gamesmanship should not be rewarded. Consistent with Qwest's
attempts to avoid responsibility for its trespass upon CEC property, Qwest is attempting to
manipulate this Commission to avoid coming to an agreement with CEC. Qwest's
Complaint does not set forth grounds for relief, and it should therefore be dismissed.

DATED this 24th day of February, 2005.

FRANCIS HANSEN & MARTIN, LLP

/s Martin E. Hansen
Martin E. Hansen, OSB #80052
Of Attorneys for Plaintiff
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CERTIFICATE OF TRUE COPY

| hereby certify that the foregoing CEC'S MOTION TO DISMISS COMPLAINT AND
RESPONSE TO QWEST'S MOTION TO DISMISS is a true, exact and full copy of the

original thereof.

DATED: February 24, 2005

/s Martin E. Hansen

Martin E. Hansen, OSB #80052
Of Attorneys for Defendant CEC

CERTIFICATE OF MAILING

| certify that | served the foregoing document(s) by email and by depositing a true, full and
exact copy thereof in the United States Post Office at Bend, Oregon, on February 24,
2005, enclosed in a sealed envelope with postage thereon, addressed to:

Lawrence Reichman
LReichman@perkinscoie.com
John P. (Jay) Nusbaum
Jnusbaum@perkinscoie.com
PERKINS COIE LLP

1120 NW Couch Street, 10" Flr.
Portland, OR 97209
503-727-2000

Leslie Kelly
Leslie.Kelly@qwest.com

Qwest Communications International, Inc.

1801 California Street
Denver, CO 80202
303-896-9206

Roger Harris

Crestview Cable Communications
125 South Fir Street

Medford Or 97501
rharris@kobi5.com

DATED: February 24, 2005

Brooks Harlow
brooks.harlow@millernash.com
Miller Nash LLP

601 Union Street

Seattle, WA 98101

(206) 777-7406

Michael T. Weirich
michael.weirich@state.or.us
Department of Justice

Regulated Utility & Business Section
1162 Court St. NE

Salem, OR 97301

Amy Tykeson

Bend Cable Communications, Inc.
63090 Sherman Rd

Bend Or 97701
Atykeson@Bendcable.Com

/s Martin E. Hansen

Martin E. Hansen, OSB #80052
Of Attorneys for Defendant CEC
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

DOCKET NO. UM 1191

QWEST CORPORATION,
Complainant, AFFIDAVIT OF MARTIN E. HANSEN
IN SUPPORT OF CEC'S MOTION
TO DISMISS COMPLAINT
VS.

CENTRAL ELECTRIC COOPERATIVE,
INC.,

Defendant.

N N N N N N N N N N N N N N N

STATE OF OREGON )
) SS.
County of Deschutes )

[, Martin E. Hansen, am the attorney for Central Electric Cooperative ("CEC").

1.
In 1949, Qwest and CEC entered into a written joint pole agreement whereby
CEC allowed Qwest to attach to CEC’s poles conditioned upon Qwest notification,
obtaining a permit, and payment for such attachments.
2.
In the late 1990’s when CEC performed an audit of its entire pole system, hundreds

of bootleg contacts made by Qwest were discovered. When Qwest refused to pay for
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those bootleg contacts as required by the 1949 agreement, suit was instituted against
Qwest for that payment. CEC's lawsuit against Qwest was resolved by a temporary
Settlement Agreement (attached hereto as Exhibit 1) that did the following:
(@)  forever terminated the 1949 agreement as of May 10, 2001, and
(b) gave Qwest until December 31st, 2003 to negotiate a new joint use
agreement for its use of CEC's property.
3.

Qwest therefore had from at least the settlement of CEC's lawsuit in May 2001 until
the expiration of the temporary Settlement Agreement on December 31st 2003 to
negotiate a new joint use agreement for Qwest's attachments to CEC poles. Despite the
requirement to negotiate and to have a contract in place to cover Qwest's use of CEC's
property, Qwest did not even submit an offer to CEC before the Settlement Agreement
expired.

4.

After Qwest made no effort at all to negotiate a new joint use agreement for
Qwest's attachments, CEC finally took the matter upon itself by submitting a new joint use
agreement to Qwest in July 2004. Qwest ignored CEC's offer until December 6, 2004 and
made no response to it whatsoever.

S.

On December 6th 2004, Qwest sent a proposed agreement to CEC that was
significantly different than the July 2004 offer from CEC that Qwest did not respond to.
I

i
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6.

CEC informed Qwest by letter on December 7th 2004 that CEC would require
sufficient time to respond to Qwest's proposed agreement, and likely would not have a
response or counteroffer prior to the end of the year. (CEC's December 7 2004 letter is
attached hereto as Exhibit 2). CEC specifically assured Qwest that CEC would continue
to negotiate with Qwest in good faith and on a reasonable time frame. Qwest continued to
try to pressure CEC and announced its intent to file this action approximately one month
after sending its first proposed agreement to CEC.

7.

After Qwest sent its proposed agreement back to CEC in December 2004, and
several weeks after Qwest filed this action, CEC finished drafting another proposed joint
pole agreement and delivered it to Qwest February 11th 2005. That agreement is
attached hereto as Exhibit 3. This agreement is drafted in view of CEC's original July
2004 offer, Qwest's December 2004 proposal, input from other companies using CEC’s
property, and several PUC orders that were published in January 2004. Qwest has not
yet responded to CEC's proposed agreement.

8.

On the same date sent its draft agreement to Qwest, CEC sent out agreements that
incorporate the same changes to other occupants of CEC's poles. The correspondence
accompanying those proposed agreements are attached hereto as Exhibits 4-11. CEC
wishes in fairness to reach the same joint pole agreement with all of the companies

utilizing their facilities. We are striving to take into account not only the comments of the
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various participants in our joint pole system but also the PUC rulings that have come out in
mid-January.
0.

Given the fact that negoitiation between CEC and Qwest is still proceeding, and
since Qwest just recently sent CEC a counteroffer after neglecting for so long its
obligations to negotiate and have an agreement in place, Qwest's Complaint should be
dismissed by the PUC as it is without basis and obviously on its face filed in bad faith. The
PUC should not tolerate this abuse of the PUC system.

DATED this 14th day of February, 2005.

FRANCIS HANSEN & MARTIN, LLP

Martin E. Hansen, OSB #80052
Of Attorneys for Plaintiff

SUBSCRIBED and sworn to before me this day of February, 2005.

Notary Public for Oregon
My Commission Expires:
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CERTIFICATE OF TRUE COPY

| hereby certify that the foregoing AFFIDAVIT OF MARTIN E. HANSEN is a true, exact
and full copy of the original thereof.

DATED: February 14, 2005

Martin E. Hansen, OSB #80052
Of Attorneys for Defendant
Central Electric Cooperative, Inc.

CERTIFICATE OF MAILING

| certify that | served the foregoing document(s) by depositing a true, full and exact copy
thereof in the United States Post Office at Bend, Oregon, on February 14, 2005, enclosed
in a sealed envelope with postage thereon, addressed to:

Lawrence Reichman
LReichman@perkinscoie.com
John P. (Jay) Nusbaum
Jnusbaum@perkinscoie.com
PERKINS COIE LLP

1120 NW Couch Street, 10" Flr.
Portland, OR 97209
503-727-2000

Leslie Kelly

Leslie.Kelly@qwest.com

Qwest Communications International, Inc.
1801 California Street

Denver, CO 80202

303-896-9206

Bend Cable Communications, Inc.
Attention: Amy Tykeson

63090 Sherman Road

Bend, OR 97701

Phone: 541-312-6442
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Fax: 541-385-3271
E-mail: atykeson@bendcable.com

Crestview Cable Communications
Attention: Roger Harris

125 South Fir Street

Medford, OR 97501

Phone: 541-779-5555

Fax:

E-mail: rharris@kobi5.com

Brooks E. Harlow

MILLER NASH, LLP

4400 Two Union Square

601 Union Street

Seattle, WA 98101-2352
Phone: 206-777-7406

Fax: 206-622-7485
Brooks.Harlow@millernash.com
Attorneys for Intervenors

Bend Cable & Crestview Cable

Martin E. Hansen, OSB #80052
Of Attorneys for Defendant
Central Electric Cooperative, Inc.
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SETTLEMENT AND JOINT USE AGREEMENT

1  PARTIES

The parties to this Seftlement and Joint Use Agreement (“Agreement”) are Central
Electric Cooperative, Tnc, (“CEC™), and Qwest Corporation, formerly known as U.S. WEST
Communications, Inc. (“Qwest”). , '

I. RECITALS

; .
' A, InApril 1999, CEC filed an action against Qwest for breach of the parties’

amended 1949 joint use agreement (the “1949 Agreement”), and for unjust enrichment. That

action was removed by Qwest to the United States District Court for the District of Oregon

where it was captioned Central Electric Cooperative, Ine. v. U S WEST Communications, Inc.,

Case No. 99-840-HO (the “Fizst Action”).

B.  InOctober 2000, CEC sent Qwest a letter stating that CEC was
suspending Qwest’s right under the 1949 Agreement to future joint use and that the 1549
Agreement would be terminated as to fiture joint use ih November 2000.

C. o November 2000, Qwest filed an action against CEC in Cwest
Corporation v. Central Eleciric Cooperative, Inc., Case No. 00-6363-HO (the “Second Action”)
to enjoin CEC from terminating the 1943 Agreement. :

D. CEC has hired OSMOSE to conduet a survey of its poles to determine
which of the poles have Qwest attachments. Qwest has hired Pole Maintenance Company to
conduct a similar stady.

E. On December 22, 2000, the parties attended a settlement conference
before United States Magistrate Judge Thomas M. Coffin. On that date and in consideration of .
the costs and tncertainties of proceeding with litigation in the First Action and the Second
Action, the parties settled their disputes relating o joint use of one another’s poles. As part of
fhat settlemnent; the parties conternplated that this written Agreement would be prepared to
memorialize their agresment.

F. Thc"parties have jointly drafted this Agresment. Accordingly; To
provision of this Agreement shall be construed against the drafter solely by reason of any canon
of construction. '

. AGREEMENT

Tn consideration for the foregoing recitals and the promises contained in this
Agreement, the parties agree as follows:
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1, Quwestagrees O pay CEC Nine Hundred Thonsand Dollars ($500,000)-
This sum yepresents pack rent for Qwest’s attachments to poles owned by CEC plus interest, as
wrell as pole andit Expenses incurred by CEC. This payment shall be by check, which shall be
payable to Central Eleciric Cooperative, Tnc. and shall be transmitted to arrive at the following

. ‘address on or before April 6, 2001: Karnopp Petersen et al.,, 1201 NW Wall Street, Suite 300,

Bend, Oregon 57701, attention. Martin Hansen.

n.  Theparties will direct their attommneys o dismiss the Fixst Action and the

' Gecond Astion, mctuding any counterclaims, Wil prejudice, without costs, and without attorney

fpes or allow the Conrt to dismiss those claims. The pariies &It forever precinded from raising
the seme claims asserted in fhe First Action and the Qecond Action that existed as of

December 22, 2000,

3. Tlach party has att ongoing duty 10 obtain prior written approval in the
form of joint pole potifications (TPNs) before making new pole attachments to the other party’s
poles, If the pole owner Jdoes 1ot disapprove such JPNs before the expiration of thizty (30) days
following receipt of such TPNs, the JPNs shall bs deemed approved and the pole attachoments
described therel shall be deemed authorized. However the pole user may install a service &rop
to a pole owned by the pole owWner without obtaiming prior written approval as Jong s thepole
user submifs 2 TPM within seven (7) days of installation of the service drop, Bach party also has
an ongoing duty 1o notify the other in writing when it removes its attachments from the other’s

polas.

4. The parties agree the 1949 agreement is terminated as of the date of this
Agreement, provided, gxoept as inconsistent with fhis Agreement OT the PUC reguiations yeferred
to herein the parties incorporate the following provisions attached as Bxhibit 1, jnchding amy
arendments that modify these provisions with the exception of any ef the pricing and raies
contained in those amendments.

5 Subjectto paragraph §, the parties agres that fhe annual rental fee for

the yseT ending May 31, 2001, shall be based upon 11,743 attachments. - The rental rate for the
year ending May 31, 7001, shall be caiculated Lased on the PUC’s methodologys gxcept that no
penalties OF sanctions sball apply. Except a5 specifically provided in this Agreement, all PUC

_reguiations relating to joint use shall apply with respect to the billing yeer ending May 31,2001,

-

except that no penalties or 520G ;ons shall apply.

g,  Theparties will have until the end of 2001 to reconcile the actual ninber
of attachments hased on the sLTVeys fhat the parties are independently condueting. The parties

© ggree to WOIK in good faith 10 reconcile the sUrveys and detérmine the actuzl pumber of

attachments, including, 8s necessary, eplisting the assistance of the parties’ respective SUrveyors-\
To the extent that the peconciled number of atiachments vartes from the aqumber of attachments
on which rent was paid for the year ending May 31, 2001 (see paragraph 5, above), 2 refimd or
additional payment shall be made that :< consistent with the reconciliation. The reconciled
number shall be deemed fo be the nuynber of authorized attachrnents as of December 3 1, 2001,

1% ) T
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No penalties or canctions shall apply 0 these 2001 attachments.
oy
T The parties agree to convert to calendar year billing cycle cOmmencing

January 1, 7002 Transition t6 this new billing year will be accomplished by pro-rating the rental
period from Tume 1,2001, through December 31,2001, The rental rate for this pro-rated pexiod
shall be determined sing the PUC’s methodology, except that no penalties or sanctions shall
apply. The nuber of attachments on «hich rent shall be paid for this period shall be the
reconeiled momber of attachmertts. Except a8 specifically provided in this Agreernent, a1l PUC

* regulations relating to joint use chall apply with respect to-the pro-rated period from June 1,
2001, through December 31, 2001, except that no penalties of sanctions shall apply-

8. Tor the time period beginning Tamuary 1, 2002, and ending December 3 1,
2003, the parties agres to follow all PUC regulations relating to joint use; including but not
limited to the rate structure set forth in the PUCs rules, except 25 follows (the “2002 - 2003

Agreement”):

.o () Therent payable for any mauthorized attachment shall be 10-times
' the pole OwWner's ammual rental fee per pale for each year of imauthorized use after
Tannary 1, 2002 Payment of the entire year's penalty shall be paid within 90 days of the
injtial potice of the smanthorized attachment. ' '

)  The penalty multiplier shell be rednced from 10-times ©© 5-times
the pole owner's anmual rental fee per pole for each year of imauthorized use provided
that the pole user who has made the unznthorized attachment does one or MOTS of the -

following withiz 60 days of being 10 ified of the pmauthorized attachment:

(1)  Obtaios authorization for the mauthorized attachment and
_pays the entire 5-iImes penalfy for each year of umanthorized use affer Jamuary 1,
2002 {Example: if the anmual raie is $13 per pole and CEC notifies Qwest of an
\manthorized attachment oo February 1, 2002, Qwest could avoid having to pay
CEC the $130 penalty py obtaining uthorization for the attachment and paying
CEC $65 on or bhefore Aprl 1, 2002); or

(2)  Removes fhe unauthorized attachment and pays the entire

5_fimes penalty for sach year of mauthorized use after Tanuary 1, 2002 (Bxample:

if fhe annnal rate is $13 per pole and CEC potifies Qwest of 20 unauthorized
attachment o1 February 1, 2002, Quwest could avoid having to pay CEC the $130
penalty bY removing the attachment and paying CEC $65 on Or before April 1,

- 2002).

.9. CRC will hire 2. qualified consultant with Qwest’s cooperation and
approval to copduct 2 NeW SUEVeEY of those poles owned by CEC to'be completed by December
31, 2003. The parties shall share equally the expenss of that survey. 1f, however, the survey
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shows that Qwést has failed to obtain proper authorization from CEC for more than 5 percent of
Qwest’s new attachrents to CEC’s poles sinice January 1, 2002, then Qwest will reimburse CEC
for the entire cost of the survey within 90 days after completion of the survey.

10,  The parties agree to exercige good faith in negotiating a jomnt use
agresment to cover that period beginming January 1, 2004. If no agreement can be reached prior
to Tanuary 1, 2004, despite the good faith of both parties, then this Agreement will terminate and
any future joint use of the parties’ poles will continne without a contract solely pursuant to the
PUC’s then-existing regulations. Tt is understood by both parties that their good faith
performence of the terms of setflement will likelybe 2 factor in the negotiation of amy foture
_ agreement beginming Japnary 1, 2004. It is forther imderstood by both parties that if no

agreement has been reached by January 1, 2004, then:

(1) all attachments that fave been made consistent with this Agreement
prior to that date may be kept in place pro :ded that the appropriate rental rate (as
deterrnined imder the PUCs then-existing regnlations without any reference to
penalties) continnes to be timely paid and there shall be no penalties owed for any
such attachments; ' '

(2) any penalties for attachments not authorized prior to the date shall be
determined by the PUC’s fhen-existing regnlations; and '

- -+ (3)nonew attachments may be made after January 1, 2004, except as may

be permitied by the PUC’s then-existing regulations or agreement by both pariies.

11.  The parties agree that the United States District Court for the District of
Oregon shall retain jurisdietion to enforce the terms of this Agreement and the parties.consent
that Magistrate Judge Coffin shall preside over any dispute pertaining t0 this Agrecment.

12.  Neither this Agreement, nor amy instroment envisioned by it, nor anty
payment, NOT 21y release copstitutes an admission of any lability or responsibility with respect 10
the First Action or the Second Action whatsoever 01l the part of any party 10 this Agreement, it
being agreed that each party specifically denies any such lability or responsibility and '
specifically denies all such allegations made against the parties.

13. . This Agreement ghall be binding on, and imire to the benefit of, the parties
and their officers, directors, shareholders, members, agents, employees, heirs, representatives,
suecessors, predecessors, related entities, and assigms.

. 14,  This Agreement, together with the instrumnents envisioned by it and the
PUC’s regulations referenced by it, constitutes 2 full and complete integration of the parties’
agreement. ‘There aiene separate, independent, written, verbal, or side agrecments, PrOmises,
covenants, oY representations concerning the subject of this Agreement not contained in this
Agreement, This Agresment may not be modified in any manner eXo ept by an instrument in

writing signed by the parties.
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15. The signatories 10 this Agreement represent and warrant that they have
read this Agteement, that they understand the terms of this Agreement, and that they have been
sdvised of their legal vights by the attorneys of their selection. The parties acknowledge that they
execute this Agreement yohmtarily and upon their best judgment and solely for the consideration
as described in this Agreement.

16.  This Agreement may tie executed in two Or mMOre counterparts, each of
which shall be deemed to e an original. In addition, 2 copy of an. executed counterpart
agreement shall he deemed to be the same as &0 original.

"IN WITNESS WHEREOF, the parties have executed this Agreement t0 be
effective December 22, 2000,

QWEST CORPORATION CENTRAL ELECTRIC COOPERATIVE, NC.
B'y: s BY A/J —
Narne: (= st £t (=08d Name: Al Gonzalez 2] L
Title: Db ector Title: Chief Executive Officer
Date: ~ /7~ 0o Date: - L7E 47
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FRANCIS HANSEN & MARTIN, LLP

C. E. “Win" Francis Attorneys at Law
Martin E. Hansen* 1148 N'W Hill Street Facsimile
Gerald A. Martin Bend, Oregon 97701-1914 (541) 382-7068

Michael H. McGean

*Admited in Oregon and Washinglon {341) 389-5010 meh@francishansenmartin.cotm

December 7, 2004

VIA FACSIMILE & REGULAR MAIL

Jay Nusbaum

Perkins Coie LLP

1120 NW Couch 10" Floor
Portland, OR 97209

Re: CEC vs. Qwest - 2004 Unauthorized Contacts

Dear Jay.

" | am writing this letter concerning your client's contact with CEC in the last couple of
days.

After | notified Qwest through your office that they owed CEC for the 2004 unauthorized
contacts, Qwest representatives on Monday, December 6, 2004, contacted CEC and
sent a proposed revision draft of the pole licensing agreement back to CEC, CEC has
sent that proposed pole license agreement to Qwest many, many, many months ago.
We never received any response from Qwest until yesterday. Obviously Qwest
acknowledged that their unauthorized attachments without an existing licensing
agreement has created a substantial PUC penalty.

I am pointing this out in case you were unaware of your client's recent contact with
CEC. We are going to review the proposed license agreement now that we have finally
received it back from Qwest. That process is entirely separate and distinct from the
penalties that Qwest owes to CEC.

Please notify your client that CEC will work through its counsel on both of these issues
and not directly. My client had received an e-mail from Jeff Langston at Qwest asking
how to proceed on the negotiations for the license agreement. Tell Mr. Langston that
whoever is in charge must work through my officé ot a license agreemerit.

Mr. Langston now appears concerned that there are only a few days left in 2004 to
negotiate this license agreement. We cannot promise that these negotiations will be
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Jay Nusbaum

Re: CEC vs, Qwest — 2004 Unauthorized Contacts
December 7, 2004

Page Two

concluded in 2004 given the months and months of delay caused solely by Qwest's
failure to respond to our proposed license agreement when they first received it.

Call me if you have any questions.
Sincerely,

_ ‘.‘ﬁf/<
MARTIN E. HANSEN
MEH/lko

cc. Al Gonzalez
Dave Markham
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POLE ATTACBMENT LICENSE AGREEMENT *

This pole license: Agreement made and entered info the day of ,20_,byand
between Central Electric Cooperative, an Oregon Cooperative Corporation, with its principal
place of business at (hereinafter called
“Licensor”), and ' , with its principal place
of business at (hereinafier called “Licensee™).
RECIPROCAL AGREEMENT *

Any occupancy by the Cooperative on the facilities of the Licensee shall be governed by the terms
and conditions of this Agreement as though the Cooperative was the Licensee and the Licensee
was the Cooperative. : :

‘Witnesseth

Whereas, Licensor owns, operates and maintains lines of poles extending in Deschutes, Crook,
Jefferson, Grant, Lake, Wasco and Linn Counties, in the state of Oregon, and

Whereas, Licensee desires to place certain lines, attachments and apparatus, hereinafter called
“Attachments” on certain poles of Licensor, for the limited purpose of firnishing lawfirl
telecommumnications or slectrical services in compliance with any and all Iocal, state or federal
reguiations; provided, that Licensor may only deny access to poles where there is insufficient
capacity or for the reasons of safety, reliability and generally applicable engineering purposes.

‘Whereas, Licensor is willing to permit Licensee, 10 the extent it may lawfilly do so, to place
Attachments on said poles, ona non-exclusive basis, m the area shown on Exhibit “A” attached
hereto and made a part hereof; - ' '

Now, therefore, in consideration of the mutual covenants, terms and conditions herein contained
the parties hereto, for themselves, thair successors and assigns, do hereby covenant and agres as

follows:

" 1. Debmitions: T

(a) Acreement: This Pole Attachment License Agreement entered into between
Licensor and Licenses is for the area specified in Exhibit Al and in any area where
Licensee attaches its equipment to poles owned by Licensor.

(b)  Applicafion: A written and/or electronic fequest by Licensee for a permit to
attach to Licensor’s pole. |

(c)  Basic Pole: A Basic Pole shall be defined as the averagé height of all of
Licensor’s poles as calculated by Licensor on January 1 of each year.
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(d) Equipment: The wires and facilifies that the Licensor may give Licensee written
and/or electronic permission to install on a pole.

(€)  Inspection: The examination by Licensor of Licensor’s pole or poles occupied by
Licensee and any of Licensee’s Attachments or equipment situated upon or in the
vicinity of such poles for the purpose of i) verifying the number and Jocation of all
Attachments and amy other pole-mounted equipment of Licensee, or i)
determining whether Licensee is in compliance with the requirements and
specifications of Section 3 or any other obligations of Licensee under the terms of

this Agreement.

D Joint Use Pole: A pole owned and maintained by the Licensor and used jointly by
the Licensee, '

(g)  National Joint Utility Notification System (“NJUNS”): NJUNS is the
electronic system used by Licensor that Licensee will utilize to submit applications
for permission to affix, relocate, or remove equipment or Attachments under the
terms of this Agreement, and to respond to Licensor upon a request for work to be
pexformed by Licensee. It is also the system that Licensor will utilize to initiate
pole transfers, and to respond to Licensee’s applications.

(h)y  Party: The Licensor or Licensee as the context requires. “Parties™ means the
Licensor and Licensee :

@ Permit: Licensor’s written and/or electronic approval of a pole attachment
application as set forth in Section 4. ‘ ‘

@ Pole: A utility pole owned and maintained solely by Licensor.
(k)  Pole Attachment: An Attachment by the Licensee to Licensor’s pole.

The type of Attachments requiring an application and permit include but are not -
. limited to the following:

» Initizl bolt Attachment inside the telécommunicaﬁon' space
o Additional bolt Attachments or other facilities attached to the pole

(D Pole Attachment Survey: The Inspection by Licensor of all or any number of
Licensor’s poles in the area covered by this Agreement.

(m) Sanction: A financial penalty as set forth by the then emstmg Oregon Public
Utilities Commission (“OPUC™) regulations. ' .

()  Telecommunication Space: ‘Space on the pole between 20 and 23 feet on the
Telecommunication Space: Sp .
pole unless otherwise agreed upon by Licensor and Licensee.

EXHBT >
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Term of Agreement:

This Agreement shall remain in full force and effect for a term of five (5) years, unless and
until either Licensor or Licensee terminates it upon one tundred eighty (180) days’ notice
to the other party. Notice shall be in writing and mailed by certified mail, return receipt
requested, postage prepaid, or delivered by a reputable overnight courier with tracking
capabilities, addressed to the parties as indicated in Section 24 of this Agreement. If this
Agreement is terminated, Licensee shall remove all of its Equipment from the Licensor’s
poles within one (1) year after termination of this Agreement. During the one (1) year
removal period, all of the applicable provisions of this Agreement, specifically including
the payment of rent for joint use poles, shall remain in full force and effect with respect to
any and all Equipment of Licensee remaining upon Licensor poles until such time as all
such Bquipment has been removed. Any attachments that remain after the one (1) year
removal period expires shall be deemed to be attachments without a pole attachment
agreement and shall be subject to the sanctions provided in the then existing OPUC
regulations, '

Specifications:

(2)  The specifications of the Licensor and Licensee for the construction, operation,
and maintenance of its poles and other facilities that are jointly nsed, or involved in
joint use, shall be in accordance with accepted modem practices and shall be no
less stringent than the requirements of the National Electric Safety Code (NESC),
provided that in the event a fawful requirement of any governmental authority or
agency having jurisdiction may be more stringent, the latter will govern.
Modification of or additions to the construction practices supplementing the
requirements of the NESC, set out in Exhibit “B” attached hereto and made a part
of, will also govern the joint use of poles..

(v) - In the event that the above-referenced specifications should change, Licensee
agrees to make such changes or alterations in its new facility installations or during
maintenance of its existing facilities as may be required in order to fully comply
with thie provisions of sich-nofice: -Licensee agrees to-make-allrequired-changes. -
or alterations on.new installations; and existing attachments shall be brought mto
conformity at the time of their normal replacement, Tearrangement, rebuilding, or
reconstroction mmless otherwise specified by a lawful requirement.

(¢)  Licenses’s aftachments on a Licensor-owned pole shall be made and maintained n
accordance with a reasonable aesthetic criteria mutually agreed to by both parties.
Such aesthetic criteria shall apply without being limited to the type and design of
the Attachment, Equipnient, conductor or cable sags, and service drop
arrangements within the provisions of Section 3 (a).
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(e)
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No tag, brand or other device showing Licensee’s name or insignia shall be placed
on, or attached to, any pole of Licensor, except such tag or insignia which shows
I icenses to be the Licerisee or Jessee of such pole and not the owner thereof, and
then only after obtaining the written consent of Licensor. Where required by the
Licensor, the Licensee agrees to attach information identifying its facilities on the
pole, in a format specified by the Oregon Joint Use Association (OTUA).

The strength of poles covered by this Agreement shall be sufficient to withstand
the transverse, vertical and longitudinal loads imposed upon them under the storm
Joading requirements of the NESC assumed for the area in which they are located.

Any unbalanced Joading of Licensor’s pole cansed by the placement of Licensee’s
Equipment shall be properly guyed and anchored by Licensee, at no expense 1o
Licensor. Licensee shall attach its guys only to its own anchors unless otherwise

agreed to by Licensor.

When, in the opinion of Licensor and Licensee, existing anchors are adequate in
size and strength to support the equipment of both Parties the Licensee may attach
its guys thereto at no additional cost. To prevent galvanic corrosion of anchor
1ods, all down guys should be insulated. ATl guys attached to a Licensor anchor
shall be insnlated, When anchors are not of adequate size and strength, the
Ticensee shall at its own expense place additional anchors or replace existing
anchors with anchiors adequate in size and strength. ,

. Application for Attachment

(a)

®

Permit Application

Licensee shall not attach or modify any of its pole Attachments (except for service
drops) to Licensor’s poles or joint use poles without first having made written
and/or electronic application to Licensor and having received written and/or
glectronic permission from Licensor, or had the application deemed approved by
Licensor’s failurs to respond to Licensee’s application as set forth in Subparagraph

(). Permissionto m alce pols Attachments-described inthe-application-maybe: - ~ -~ - -

g:antéd or denied by Licensor. Licensee must apply for a permit within seven (7) -
days of the attachment of a service drop and install the service drop in compliance
with the OPUC Safety Rules. _ '

Application Procedure

Until further notice, whenever Licensee desires to attach to any Licensor pole,
Licensse shall submit to Licensor a “Pole Attachment Ticket” electronicalty via the
NTUNS and/or written permit application and shall specify the lo cation and
identifying number for the pole(s) on which attachment is requested, the amount of

yertical space required, and the sumber of Attachments for each pole. Licensor
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shall have the authority to deny applications for attachment to its poles where there
is insufficient capacity, or for reasons of safety, reliability, and generally applicable
engineering purposes. Notwithstanding the foregoing, Licensor may reserve space
on it poles if it projects 2 need for that space for its own use in the future.

Licensor shall permit use of its reserved space until such time as it has an actual
need for that space. At that time, Licensor may recover the reserved space for its
own use, upon giving Licensee 180 days notice, and Licensee shall be required to
temove its attachments at Licensee’s cost. Licensor shall give Licensee the
opportunity to pay for the cost of any reasonable modifications necessary to
accommodate T icensee’s displaced attachments. Licensor shall respond to
Licensee’s application within thirty (30) days of receipt, Licensor shall notify the
Licensee in writing and/or electromically via NJUN's of its decision on the
application. If the application is approved, the Licensee shall have the right
hereunder to affix such Attachments in accordance with the application, as
approved, and in compliance with the specifications, terms and conditions of this
Agreement. If notice is not received from the Licensor within. thirty (30) days, the
application shall bs deemed approved and Licensee may proceed with the
‘Attachment(s). If Licensor is reserving space for firture use then it may grant
Licenses a conditional approval subject to Licensor’s right to recover the space for
its own use in the fitture. If the application is denied then Licensor shall provide
Licensee with a written denial describing with sp ecificity all relevant evidence and
information supporting the denial and how such evidence and information relates
to the Jack of capacity, safety, reliability, o1 generally applicable engineering
standards. - _

Application Plapning

Each application shall involve sufficient engineering and planning by the Licensee
to ensure compliance with standards identified in Section 3(z) of this Agreement
during construction and upon completion. The Licensee is responsible for
conducting engineering studies of Licensee’s facilities to ensure proper spacing,
equipment bonding and clearances: The Licensor shall be responsible for . .
engineering studies of pole ahd down guy strength requirements for horizontal and

" yertivaloading. The Ticensot tay-elect inwriting-to-allow-the.Licensee fo.. .-, -~

conduct pole, down guy and strength studies.

The application shall include sufficient design drawings and specifications so that
qualified personnel can safely make the Attachments in compliance with the NESC
and this Agreement. It is the responsibility of the Licensee to ensure that only

" trained, qualified persons work on Licensor ’s facilities. Qualified persons shall be

Jmowledgeable in applicable NESC rules and must be able to demonstrate
competence as required by the NESC. They shall also be trained to recognize and
prevent NESC violations and conflicts, and to maintain safe worldng clearances
from energized lnes and equipment. Upon completion of the installation, the
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(d)

(e)

Licensee shall give written or electronic notification to the Licensor that the
facilities are complete,

Installation Time Limits

Licensee shall complete the installation of its Attachment(s) upon the pole(s)
covered by each approved individval application within ninety (90) days of such
approval. Licensee may request, in writing, an extension of time for installation of
Jarge prejects subject to written approval by Licensor. Licensor shall approve such
requests nnless it identifies a reasopable justification for denial of such requests. In
the event Licensee should fail to complete the installation of the Attachment(s)
within the prescribed time limit, inclnding any extensions which were granted, the
permission granted by Licensor to place the Attachment(s) upon the pole(s) shall
thereupon be automatically revoked and Licensee shall not have the right to place
the Attachment(s) upon the pole(s) without first reapplying for and receiving
written and/or electronic permission to do so.

Malke-ready Pole Replacements

‘Whenever any pole to which Licensee seeks aftachment mnst be modified or
replaced to accommodate Licenses’s Attachments and Licensor’s existing
Facilities, as well as the Attachments of other occupants, Licensor will provide
Iicenses with a detailed cost estimate of make-ready work it believes to be
necessary to prepare the pole for Licensee’s facilities. Licensor will provide
Licensee with such estimate within sixty (60) days of receiving Licensee’s
application for Attachment. After receiving this estimate, if Licensee still desires to
make such Attachments, Ticensee shall notify Licensor within ninety (90)-days of
receiving such estimate of such contifming desire 10 attach, and shafl pay to

Licensor any required advance payment for such make-ready work, which may

include engineering, materials (inclnding poles and associated hardware), cost of
removal (less any salvage value), and the expense of transferring Licensor’s
facilities from the existing to the new pole(s). Where the advance payment of

- estimated expenses made to Licensor by Licensee for both-non-replacement malke-
- - réady-or pole replacement work is less than-the actnal cost-of work described - -

above, Licensee agrees to pay Licensor all sums due in excess of the amount of the

advanced payment within thirty (30) days from receipt of the invoice. ‘Where the
advanced payment of estimated expenses made to Licensor by Licensee exceeds
such actual costs, Licensor agrees to refund the difference to Licensee within sixty
(69) days of completion of the make ready work. The Licensee shall also make

 safisfactory arrangements with the owner or oWRners of other facilities attached to
. said pole(s) for the transfer or rearrangement of such other facilities.
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Cost Allocation Among Multiple Users

When applications to occupy the same pole(s) have been received from two or
more prospective occupants, including Licensee, before a permit is granted, and, if
to accommodate fheir respective Attachments on the pole it would be necessary to
rearrange existing Attachments or replace the pole, the applicable costs of
rearrangement or replacement incurred in conjunction with such simultaneous
applications shall be pro-rated equitably among such gimultaneously attaching

~ parties. In this context, “cimultaneous” refers to all pending applications.

Non—Interference with Licensor Facilities

Licensee at all times shall insure that its agents, servants, employees, and
contractors or contractors” employees neither take, nor attempt to take any action
whatsoever to Licensor’s facilities attached to or supported by poles covered by
this Agreement. Each party shall exercise reasonable precautions to avoid damage
to the facilities of the other. Licensor at all times reserves the right to maintain and

operate its own equipment in such 2 manner as will best enable it to fulfill its own

service requirements and such requirements shall have priority over all pole
occupants.

Right-of-way Clearing and Tree Trimming
Licensor has established a regular and routine procedure for trimming trees or

removing trees with inadequate clearance to condnctors, poles and equipment.
Licensee shall be responsible for tree trimming, right-of-way clearing and debris

temoval necessary for installation and safe clearance from its cable, Equipment or

conductors as mandated by the NESC and OPUC. In the event that Licensee is
unable or fails to perform the necessary clearmg and tree trimming in the
communication space and Licensee has obtained all necessary easements, permits
and rights-of-way to attach to Licensor’s poles, Licensor will perform the
necessary right-of-way clearing and tree trimming. In such case, Licensee agrees:
to pay Licensor 100% of the tree trjmming and debris removal costs necessary in-

ks eampmication-space for each-pole and"thie wire in its backspan on which -+ - -

Ticensee attaches its facilities plus administrative costs. The costs for tree
trimming, debris removal and adiinistrative costs conducted on behalf of Licensee
by Licensor shall be paid by Licensee within thirty (30) days from receipt of the
invoice. ‘In the event there i more than one Licensee attaching to a specific pole,
then the tree trimming costs for that pole shall be divided equally among the
number of Licensees attaching to that pole. '

Pole Ownership

All poles on which Attachments are made under this Agreement shall remain the
property of the Licensor, and any payments made by the Licensee for changes in
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pole lines under i‘]ﬁs Agreement shall not entitle the Licensee to ownership of any
of said poles except for those poles abandoned by Licensor as outlined in Section

13,

5. Inspections and Pole Attachment Survey

(a)

(b)

Inspections

Licensor shall have the right to perfdrm an Inspection of each mstallation of

" Licensee's Attachments and other Equipment, upon and in the viciity of,

Licensor’s poles at any time. The Licensor may charge Licensee for the pro-rata
expense of any non-routine Inspections during or after installation, in connection
with Attachments that do not comply with the terms of this Agrecment. The
Licensor shall recover the costs for all periodic, routine Inspections that benefit
Licensee in the annual rent, Such inspections, whether made or not, ghall in no
marner relieve the Licensee of any responsibility, obligation, or liability assumed
under this Agresment or arising otherwise. |

Pole Attachment Survey

Licensor may conduct a Pols Attachment Survey at any time after the effective
date of this Agreement and not more often than once every third year subsequent

" to each such Pole Attachment Survey. Licensor shall give Licensee at least thirty

(30) days prior written notice of such Pole Attachment Survey. Licensee shall
advise Licensor if Licensee desires to be present during the survey within thirty
(30) days of such notice. The Licensor and Licensee shall jointly select an

‘independent contractor for conducting the inventory and agree on the scope and

extent of the Pole Attachment Survey that is reimbursable by Licensee. The cost
of the Pole Attachment survey shall be recovered by Licensor in the annual rent.
The Contractor shall provide Licensor and Licensee with a report of such Pole
Attachment Survey within a reasonable time after its completion. The survey data
from Licensor’s Pole Attachment Survey shall be used to update Licensor’s
Attachment billing records where applicable. Licensee shall make any objections

"'fd”-”tlié'iﬁVEﬁtéryfdati'within’siXW'@Oj-days—ofmaﬂing'-eﬁthe Pole Attachment- - - -

Survey report or such objections shall be waived. Objectionsraised to mventory
data from a Pole Attachment Survey shall not relieve Licensee of the obligation to
pay undisputed amounts when due, as set forth in this Agreement. The Licensor
and Licensee agree to cooperate in good faith to resolve any disputed amounts.
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6. Safety

(b)

Licensee Practices

Licensee shall have written practices that address construction standards to be
followed in attaching facilities to Licensor’s poles. The standards should specify
any obligations that exceed NESC regulations. These standards shall be made
readily available to Licensor. '

Conflicts with Electric Lines

Licensor shall provide Licensee written notice of any NESC or safety violations it
discovers. NESC violations and conflicts to electric ines shall be corrected by
Licensee within the time frame required by the OPUC, if Licensee created the
violation. In some instances, the NESC requires that gualified electrical workers
perform the work. In that event, Licensee-shall either have qualified contractors
perform the work or pay Licensor to perform the work. Licensee may also be
subject to OPUC sanctions for failure to comply with OPUC safety rules. Failure
by Licensee to act in a prompt and responsible manner may result in the Licensor

taldng appropriate measures to correct the safety violations involved and Licensee.

shall be responsible for the cost thereof. In such cases, the inspection, design,
repair, and coordination charges shall be borne by Licensee if it failed to perform
necessary duties required by OPUC and shall pay the cost within thirty (30) days
from receipt of the invoice. g

7. No Warranty:

The Licensor does not warrant or assure to Licensee any right-of-way privilege or
easements or that Licensor-owns a property right that permits attachment, and if the
Licensee shal! at any time be prevented from placing or maintaining its Attachment on
Licensor’s poles or joint poles, no liability ghall attach to Licensor. Each party shall be
responsible for obtaining its own peruits, easements and right-of-way. '

" g Mttenanceof Poles; Attackments and Right-of-Ways - - -t m e

(a)

(b}

The Licensor shall, at its own: expense; inspect and majntaiﬁ the poles in
accordance with industry practices and the specifications outlined in Section 3, and
shall replace, reinforce or repair such poles as are determined to be defective.

Except as otherwise provided m subparagraph (c) of this Section, Licensee shallat -
all times maintain all of its Attachments in accordance with the specifications

outlined in Section 3 and shall keep them in good repair. All necessary right-of-

way maintenance, including tree trimming or cutting, shall be bome by the parties

zs provided in Section 4(h). . 3
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(c)  Any existing joint use construction that does not conform to the specifications
outhined in Section 3 shall be brought into conformity as outlined in Section 3
except for identified NESC or OPUC violations which must be corrected in the
time frame specified by the OPUC. When such existing construction shall have
been brought into conformity with said specifications, it shall at all times thereafter
be maintained as provided in (a) and (b) of this Section. Should Licensee fail to
comply, the Licensor may elect to do such work and the Licensee shall pay the
Licensor the cost within thirty (30) days from receipt of the invoice.

(d)  Licensee expressly assumes responsibility for determining the condition of all poles
to be climbed by its employees, contractors, or employees of contractors. '
Licensor disclaims any warranty or representation regarding the condition and
safety of the poles of the Licensor. Licensor agrees that, upon written notification,
it will replace any pole deemed to be unserviceable within a reasonable time or as
specified in OPUC requirements.

9. Recovery, Rearranging or Relocation of Facilities:

(a)  Once Licensee has an approved permit to attach to Licensor’s pole, any pole
replacement costs due to additional space requirements will be borne by the
requesting party, not the Licensee.

(b) In any case where facilities of Licensor are required to be rearranged on the poles
of the Licensor to accommodate the Attachments of Licensee, Licensee shall pay
to Licensor the total costs incurred by Licensor in rearrangmg such facilities m
advance of construction. The Licensee shall also reimburse other users of the
poles of Licensor for their costs of rearrangement to provide space or clearance for
the facilities of Licensee. ' o ' o

(c)  Whenever it is necessary to replace or relocate a jointly used pole, the Licensor
shall give notice in writing and/or electronic means except in the case of an
emergency, when prior notice may not be possible (but will subsequently be
confirmed as reasonable). Licensee shall, at the time so specified by the Licensor,

tpamster-tsAttachments to the nevi or relocated joint-pole-at thetime specified for . .o

auch transfer of Attachments, the Licensor may elect to do such work, and the
Licensee shall pay thé Licensor the cost within thirty (30) days from receipt of the
invoice. Tn the svent the Licensee fails to transfer its Attachments and the Licensor
does such worlk, the Licensor shall not be liable for any Joss or damage to the
Licensee’s facilities that may result and Licensee shall become liable for any
abandoned poles as per Section 13. '

0. Tndemnification and Insurance:

(a)  Licensee agrees to ndemmify and hold harmless Licensor, its directors, officers,
_employees and agents against and from any and all claims, demands, suits, losses,

-
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costs and damages, including attorneys’ fees, for or on account of bodily or
personal injury o, or death of, any persons(s), mcluding without limitation
Licensor’s employees, agents, representatives and subcontractors of any tier, or
Joss of or darmage to any property of Licensor, or any third party, to the extent
resulting from any negligent act, omission, Or fault of Licensor, its employees,
agents, represantatives, or subcontractors of any tier, their employees, agents, or
representatives, in the exercise, performance or nonperformance of Licensor’s
rights or obligations under this Agreement. Except for lability caused by the
negligence of Licensse, the Licensor ghall also indenmify and hold harmless
Licensee from and against any and all claims, demands, suits, losses, costs, and
damages, including attomeys” fees, arising from any interruption, discontinuance,
or interference with the Licensor’s service to its customers which may be caused,
or which may be claimed to have been caused, by any action of Licensee pursuant
to or consistent with this Agreement. :

The indemnifying Party shall have the right, but not the obligation, to defend the
other regarding any claims, demands or causes of action indemnified against.  Each
Party shall give the other prompt notice of any claims, demands or causes of
actions for which the other may be required under this Agreement. Each Party
shall fully cooperate with the other in the defense of any such claim, demand or
cause of action. Neither shall settle any claim, demand or canse of action relating
to a matter for which such Party is indemmnified without the written consent of the
indemmitor. ‘ '

Licensee shall carry and keep in force, while this Agreement is in effect, insurance
contracts, policies and protection in company oF companies in amounts and for
coverage deemed necessary for its protection by Licensee, but in no event for
amounts or coverage less than the following minimum requirements:

1. Licensee shall also carry and keep i force, while the Agreement is in. effect,
workers® compensation msurance in compliance with the laws of thestate of
Oregon and employers’ lisbilify insurance with minimum limits of $10,000,000

- peraccident. ’ ' ‘

2 Licensee shall furnish Licensor with certificates of insurance showing that suc}';m

insurance i in force and will not be canceled or materially modified without
thirty (30) days prior written notice to the Licensor. Neither acceptance nor
Jnowledge (by and of Licensor) or the procurement of Licensee of msurance
protection of lésser scope than that required to be pro cured by them under this
Agreement shall in any manner or for any purpose constitute or be deemed a
waiver by Licenser of the requirements imposed respecting insurance
protection, nor shall any such acceptance or knowledge of insurance protection
of lesser scope in any manner or for any purpose lessen or modify or constitute
a limiting interpretation of the scope of the matters covered by and obligations

of Licensee under this Agreement.

EXHIBIT 3
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11. Breach and Remedies

()

(b)

(d)

12.  Licensee’s Pole Attachment Removal

(8)

Tf Licensee shall defaulf in any of its obligations under this Agreement and such
defmlt contirmes thirty (30) days after notice thereof has been provided to the
Licensee, the Licensor may exercise any of the remedies available to it. The
remedies available to  Licensor shall include, without limitation: (i) refisal to grant
any additional joint nse to Licensee until the defanlt is cured; (i) termination,
without furfher notice, of this Agreement as far as concerns the further granting of
joint use; (iff) Htigation for injunctive relief; (iv) litigation for damages and costs;

© (v) substitute performance as provided in Section 11 (b); termination of the entire

agreement upon 180 days notice as provided in Paragraph 2 with removal of all
contracts; and (vi) litigation to recover Sums due. :

Tf Licensee shall default in the performance of any work that it s obligated to-do
under this Agreement, Licensor may elect to do such work, and the Licensee shall
reimburse the other Party for the cost thereof within thirty (30) days from receipt
of the invoice.

Tn the event Licensor is required to bring suit for the collection of amounts due.or
fhe enforcement of any right hereunder, the Licensor shall be entitled to recover its

" reasonsble attorney’s fees and costs, including attorney’s fees and costs at trial.on
appeal, arbitration, mediation or afy appearances before the OPUC.

Notwithstanding the aforementioned remedies, appropriate representatives of the
Parties shall meet promptly npon request and attempt in good faith to resolve
digputes that arise concerning this Agreement. If the Parties are tmable to reach a
resolution themselves, & Party may, by written notice, reguest the other Party'to
agree to an alternative dispute resolution procedure (e.g. non-binding mediation,

binding arbirtration) for the dispute, and the other Party shall respond in writing
withing ten (10) working days. ‘

Licensee may at any time remove its Attachments from any of Licensor’s poles

and, in each case Licensee shall mmediately notify Licensor through electronic
notification via NTUNS of such removal. Removal of the Attachments from any
pole shall constitute a termination of Licensee’s right to use such pole. Licensee
will not be entitled 1o a refund of any rental on account of any such removal.

‘When Licensee performs mamtenance 10 Or removes Or replaces its equipment-on
Licensor’s pole, Licensee must chemically treat all field drilled holes and plug any
nmsed holes, including those resulting from removal of equipment. If Licensee
fails to adequately phig and treat such holes, Licensor may do so at Licensee’s sole
risk and expense and Licensee shall pay the cost to Licensor within thirty (30) days
from receipt of the invoice. ' '

EXHIBIT 2
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(b)  Inthe cvent that Licensee shall fajl to make any change in its plant required by
Licensor or shall fail to remove any Attachments upon cancellation of any specific
permit or upon termination of this Agreement, Licensor shall have the right to
make such changes or effect such removals and shall pay the cost to Licensor
within thirty (30) days from receipt of the invoice.

(c)  IfLicenses shall make defanlt in the performance of any work which it is obligated
to do under this Agreement, Licensor may elect to do such work, and Licensee
shall reimburse Licensor for the actual cost therof within thirty (30) days from
receipt of the invoice. ‘ : '

Abandonment of Joint Use Poles:

Tf Licensor desiras at any time to abandon any joint use pole, it shall give Licensee notice to that
effect, Tf, after said notice, Licensor shall have no Equipment on such pole but Licenses shall

not have removed all of its Attachments, such pole shall immediately become the property of
Licensee, and Licensee shall hold harmiless the Licensor from every obligation, liability, or cost,
and from all damages, expenses o7 charges incurred thereafter, arising out of, or because of the
presence of or the condition of such pole or any Attachments. :

Tf the Licensor abandons the pole and relocates facilities underground, the Licensor shall
request that the Licerisee also relocate facilities underground or shall abandon the vacated
pole to the Licensee. This Agreement would be negotiated on a case-by-case basis.

Rental Charges and Rates:

(a)  Onor about January 1 of each year, the Licensor shall make a tabulation of the
total nmumber of its jointly occupied poles, or on which Licensee has specifically
reserved space, as of December 31 of the prior year. For the purpose of the
tabulation, any Licensor-owned pole which is used by Licensee for the purpose of
attaching BEquipment thereto, <hall be considered a joint pole and subject to rental

o '"fé"és:"-‘]?Eentﬂffeesﬁfﬂlmotbe-prerated—fer—-Equipment—whichioccupig:s_a.pole.for;_less, R
than the fiull one-year period. : ‘ . ‘

(b)  Within sixty (60) days after completion of the tabulations referred to in Section 14
(2), the Licensor shall invoice the Licensee for the rental amount owing; as
caleulated in accordance with the then existing OPUC Administrative Rules
Payment of the invoiced amount shall be made within thirty (30) days from receipt
of the invoice and shall constitute payment for rental for the prior twelve (12) |
month period beginning January 1. Past due rental amounts shall bear interest at
the lesser of the maximum rate permitted by applicable law or 18 percent per
ammum compounded dailiy. ‘

OEXHBIT___ 2
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15.

16

17.

Sanctions:

{c) Compensation payable by third parties for the joint use of poles shall be collected
and retained by the Licensor. '

(d)  IfLicenses attaches Equipment to 2 pole without obtajning prior authorization

from Licensor in accordance with this Agreement, Licensor may levy sanctions
against the Licensee as specified in OPUIC Administrative Rules then m effect ©
inclnding but not limited to those then existing OPUC regulations, The
unauthorized atfachment charge shall be payable to the Licensor within thirty (30)
days from receipt of the invoice for that charge. Past due unauthorized attachment
charges shall bear interest at the lesser of the maximmm rate permitted by
applicable law or 18 percent per annum compounded daily.

(¢) Inthe syent that Licensee requires a source of electrical energy for pawer supply
to its equipment which constitutes a part of the licensed pole Attachment and
apparatus, such energy will be supplied by Licensor in accordance with the '
provisions of its standard service extension policies and approved rates and tariffs.

Defaults:.

(2)  IfLicensee shall fail to comply with any of the provisions of this Agreement or
should defamlt in any of its obligations under this Agreement, and shall fail within
thirty (30) days after written notice from Licensor to correct such noncompliance
ot default, Licensor mey, at its option, and without further notice, declare this
Agreement to be terminated in its entirety, or may terminate the permit covering
the pole or poles in respect to which such default or noncompliance shall have
occurred.” In case of such termination, no refund of accrued rental shall be made.

(b)  IfLicensee shall make default in the performance of any work which it is obligated
to do under this Agreement, the Licensor may elect to do such work, and the
Licenses shall pay to the Licensor for the cost within thirty (30) days from receipt
of the invoice. . )

The L icensor may levy sanctions against the Licensee for unauthorized Attac_:h:ﬁé:it; or for . o
other violationis of the duties of pole occupants as specified in OPUC Administrative Rules
including but not limited to those then existing OPUC regulations.

Rights of Other Parties:

Nothing herein shall be construed to limit the right of Licensor, by contract or
otherwise, to confer upon others, not parties to this Agreement, rights or privileges to
use the-joint use poles covered by this Agreement. ' ‘

EXH\B\T____..Z---——
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18.  Survival of Certain Obligations:

Any termination of this Agreement in whole or in part shall not release Licensee from any
Bability or obligations hereunder, whether of indemmity or otherwise, which may have
accrued or which may be accruing or which arises out of any claim that may have accrued
or be accruing at the time of or prior to termination. However, the survival of certain
obligations after this Agreement is terminated shall not relieve Licensee from OPUC
sanctions for attachments without a pole attachment agreement.

19,  Waiver of Terms or Conditions:

The failure of either party to enforce or insist upon compliance with any of the terms or
conditions of this Agreement shall not constitute a general waiver or relinquishment of
any such terms or conditions, but snch conditions and terms shall be and remain at all

times in fiull force and effect.

20.  Supplemental Agreements:

This Agreement may be amended or supplemented at any time npon written Agreement by
the parties hereto. Should an amendment or supplement become necessary, the party
desiring such amendment or supplement shall give thirty (30) days written notice to the
other party setting out in detail the changes or additions desired.

21. Payment of Faxes:

Each party shall pay all taxes and assessments lawfully levied on its owh property upon .
said jointly used poles, and the taxes and the assessments which are levied on said joint
use poles shall be paid by the Licensor thereof, but any tax, fee or charge levied on
Licensor’s poles solely because of their use by the Licensee shall be paid by Licensee.

22.  Imterest aﬁd Payments:

Pagt due amounts shall bear interest at the lesser of the maximum rate permitted by -
applicable law or 18 percent per annum compounded dailiy. _ :

- 23.  License Only:

No use, however extended, of any of the facilities under the Agreement shall create or vest
in Licensee any ownership or property rights therein, but Licensee’s rights therein shall be
and remain 2 mere icense. : :

CEXHBIT 2
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24,  Nofices:

Any notice, request, consent, demand or statement which is contemplated to be made
upon either party by the other party under any of the provisions of this Agreement, shall be
in writing and shall b treated as duly delivered when it is either (a) personally delivered to
the office of Licensor in the case of a notice to be given to Licensor, or personally '
delivered to the office of Licensee in the case of a notice to be given to Licensee, or (b)
deposited in the United States mail, postage prepaid and properly addresged 10 the party

to be served as follows:

()  Ifnotice is to Licensor,
Central Electric Cooperative, Inc.
P.0. Box 846 or 2098 N. Hwy 97
Redmond, Oregon 97756

If a provision of this agreement allows notice by electronic means then notice may be given to
Licensor, only for purposes of the provision allowing electronic notice, at:

email or elecironic address

(i)  Ifnoticeis to Licensee,

If a provision of this agreement allows notice by electronic means then notice may be given to
Licensee, only for purposes of the provision allowing electronic notice, at: ’

email or electronic address

25, Construction of Agreement:

This Agreement is deemed executed in the state of Oregon and shall be construed under
the laws of the state of Oregon. In the event that a suit or action is instituted to enforce
or interpret any of the terms of this Agreement, the parties agree that the proper venue
for.said suit or action shall be in the Circuit Court for Deschutes County, Oregon.

EXHBT 2
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26.

27.

28,

29,

Prior Agreements Superseded:

This Agreement supersedes and replaces any and all previous Agreements entered into by
and between Licensor and Licensee with respect to the subject matter of the Agreement.

Assignment-of Agreement:

Neither party shall assign or otherwise transfer this Agreement or any of its rights and
interests to any firm, corporation or mdividual, without the prior written consent of the
other party, except to an affiliate.

Entire Agreement:

This agreement constitutes the entire agreement between the parties pertaining to the
subject matter contdined in it and supersedes all prior and contemporaneous agreements,
representations, and understandings of the parties. No supplement, mo dification, or
amendment of this agreemsnt will be binding unless executed in writing by all the parties.
No waiver of any of the provisions of this agrecment will constitute a waiver of any other
provision, whether or not similar, nor will any waiver constitmte 2 continuing waiver. No
waiver will be binding unless executed in writing by the party making the waiver.

Savings Clause: -

If any provision of this agreement is held invalid or unenforceable by any court of final
jurisdiction, it is the intent of the parties that all other provisions of this agreement be
construed to remain fillly valid, enforceable, and binding on the parties.

Tn witness whereof, the parties have caused this Agreement to'be diily executed.

" DATED this day of Y

~ (Licemsor)_ ‘ , o - (Licensee) , _
) '"""*”_’Cé'lit"fﬁl“El'ectﬁt:fGO'Dp'éraﬁverhic:,—'f- e e e e e e et 2 e e e

an Oregon cooperative corporation

By By
Date Date__ '
Iis President/CEO : Its
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POLE ATTACHMENT LICENSE AGREEMENT EXHIBITS

Exhibit A:  Map of Licensor service area

Exhibjt A1: Map of Licensee service area

Exhibit B:

. Rules and Practices for Telecommunication Attachments

Exhibit B1: Standard Clearance Drawings

40 Foot Pole — Space Allocation, Dwg. #JU1L

Clearance between Power Neutral and CATV or Phone Attachment,
Dwe. #J02 ‘ :

Clearance from Overhead Service Wire to CATV or Phone Attachment,
Dwg. #JU3 '

Clearance from Transformer and Overhead or Underground Service
Wire to CATV or Phone Attachment, Dwg, #JU4

Clearanece from 7.2/12.5 kV Primary Underground Risex to CATV or
Phone Attachment, Dwg. # JUS

Clearance from Lights to CATY or Phone Attachments, bwg. #JU6

EXHBIT___ >
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Exhibit A:  Map of Licensor service area
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Exhibit Al; Map of Licensee service area

(Supplied by Licensee)

20-

EXHIBIT

3

20 op_t%



EXHIBIT “B”

RULES AND PRACTICES FOR TELECOMMUNICATION ATTACHMENTS -

ATl Licenses facilities attached to Licensor’s poles shall be mstalled m a mamer to ensure
compliance with the requirements of the National Electrical Safety Code (NESC) in effect
at the tims of installation.

The iocation of Licensee’s Attachments on Licensor’s poles shall be approved in writing
by the Licensor, Except for services, no Attachments shall be made without prior

approval of Licensor.

All Licensee Attachments shall be located on the same side of each pole as any existing
Attachment, ot as designated by the Licensor. :

On jointly used poles where Licensor has secondary conductors, all Licensee Attachments
shall be Iocated to maintain adequate climbing space as per the NESC.

No bolt used by Licensee to attach its facilities to a pole shall extend or project more than
one (1) inch beyond its mt.

Licensee shall install and matntain any and all of its facilities in a neat and worlmanlike
marmer consistent with the overall appearance of the jointty used pole and Licensee shall
be solely responsible for compliance with the specifications referred to in Section 3 of this

.License Agresment.

All down guys, head guys or messenger dead ends installed by Licensee shiall be attached

“to jointly used poles by the sé 6F “fhr™ bolts. Such bolts placed ina “bucking” position

shall have at Jeast three inches vertical clearance: Under no circumstances shall Licensee
install down guys, bead guys or messenger dead ends by means of encircling jointly nsed

~ . poles with such Attachments. All guys and anchors-shall be installed prior to installation

—The-following-steps and.conditions.shall be followed when Licensee removes,old poles

of any messenger wire or cables.

from the fisld. The entire butt of the old pole shall be removed. DO NOT partially pull the
butt, cut it off and/or leave a remaining portion in the ground, Fully remove all associated
hardware, including anchors and ground rods, with the old pole. Fill and compact the pole
hole to eliminate firture settling. Restore landscaping, ditches, streets and sidewalks to the
specifications required by the governing authority having jurisdiction over said
mfrastructure. '

| EXHIBIT ____2
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Exhibit B1: Standard Clearance Drawings
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FKANCIS HANSEN & MARTIN, Le P

C. B. “Win™ Francis Attormeys at Law Michael H, McGean
Martin E. Hansen* 1148 NW Hill Street ‘ Gregory J. Stuman
Gerald A. Martin ‘ Bend, Oregon 97701-1914 '

Tel (541) 389-5010
Fax (541) 382-7068

*Admitted in Oregon and Washington " www.rancishansenmartin.com + Admitted in Oregon and California

Febru'aryi 1, 2006

Jay Nusbaum:

Perkins Coie LLLP

1120 NW Couch 10" Floor
Portland, OR 97209

Re: CEC vs. Qwest — Revised Joint Pole Agreement

Dear Jay:

'm enclosing ‘with this letter a copy of CEC's revised joint pole agreement. As
we discussed previously, CEC has revised its joint pole agreement to take into
account our discussions with the PUC and our review of the PUC recent rulings
in the CLPUD;v. Verizon case.

We believe this agreement is in fotal compiiance with the PUC rules and
regulations and is a very fair reciprocal agreement. We would ask that you
review this with your client and have your client execute this agreement and
return it io me.

Call if you have any guestions.

Sincerely,

MARTIN E. HANSEN
MEH:ph
ce:

Dave Markham

EXHIBIT__
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FIKANCIS HANSEN & MARTIN, L P
Atforneys at Law Michael H. McGean
1148 NW Hill Street Gregory I. Stuman 4
Bend, Oregon 97701-1914

C. E. “Win Francis
Martin E. Hansen*

|

|
Gerald A, Martin i
1 Tel (541) 389-5010
| Fax (541) 382-7068

r
1
*Admitted in Oregon and Washington www. frzncighansemmariin. com 4 Admitted in Oregon and California

| ) Eebruary 11, 2005

Brooks E Harlow
Miller Nash LLP :
601 Union St Ste 4400
Seattle WA 98101

Re:' CEC - Bend Cable Revised Joint Pole Agreement

Dear Mr. Harlow:

As promised, ‘! am submitting with this letter CEC's revised joint pole agreement.
By “revised” I'm referring to the changes made in light of the recent PUC orders

that we've discussed previously.
|

Please review this contract with your client and call me with any questions. We

will need this ?'Tlgreement signed soon. Remember your permit is expiring.

Sincerely, |

|
MARTIN E. HANSEN

MEH:ph

|
|
|

enclosure
|
cc:  Dave Markam




FRANCIS HANSEN & MARTIN, LLP

C. E. “Win” Francis Attorneys at Law Michael H. McGean
Martin E, Hansen*® 1148 N'W Hill Street Gregory J. Stuman ¥
Gerald A. Martin Bend, Oregon 97701-1914

Tel (541) 389-5010
. Tax (541) 382-7068

¥ Admitied in Qregen and Washington www.francishansenmariin.com T Admitted in Oregon and California

February 11, 2005 '

HAND DELIVERED

Gail Stone

Jefferson County School District
Business Department

Jefferson County School District #509J
445 SE Buff Street

Madras, OR 97741

RE: CEC - JOINT POLE AGREEMENT
Dear Ms. Stone;

Our office represents Central Electric Coopérative. As you know, your company
has been placing attachments on Central Electric Cooperative poles pursuant to
a joint pole agreement dated November 3, 1998.

New PUC rules and regulations make the existing joint pole contact agreement
with your company outdated and impractical. We have spent considerable time
redrafting our joint pole agreement for use with your company and all other
companies that place pole attachments on CEC’s poles. I'm enclosing a copy of
that joint pole agreement with this letter.

We need to have new. joint.pole_agreements_signed. by all companies suchas . ____

yours. | would ask that you review this agreement, have it executed and return
an executed copy to my office. If you or your attorney have any questions about
the agreement, feel free to contact me directly. :

Pursuant to the original agreement, we are exercising our right fo terminate that
agreement. We are hereby notifying you that the old agreement of February 9,
1961 is being terminated by this letter. With this agreement terminated, we
would ask that you expedite your review and execution of the new joint pole
agreement. -

EXHIBIT &7
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Gail Stone

Jefferson County School District
February 11, 2005

Page 2

Again , call if you have any guestions.

Sincerely,

MARTIN E. HANSEN

MEH:ph
enclosure

ce: Dave Markham

EXHIBIT b
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FRANCIS HANSEN & MARTIN, LP

C. E. “Win" Francis : Atlorneys at Law Michael H. McGean
Martin E. Hansen® ' 1148 NW Hill Street Gregory I. Stuman

Gerald A. Marlin 7 Bend, Oregon 97701-1914

Tel (541) 389-5010
Fax (541) 382-7068

* Admitled in Oregon and Washington www. francishangenmartin.com  Admitted in Oregon and Califonﬁa

February 11, 2005

Kathy Moisan'
CenturyTel Contract Communications
Building A |
1151 CenturyTel Drive
Wentzville, MO 963385
|

RE: CEC - EJOINT POLE AGREEMENT
Dear Ms. Moiéan:

Our office rep}esents Central Electric Cooperative. As you know, your company
has been placing attachments on Central Electric Cooperative poles pursuant to
a joint pole agreement dated February 9, 1961.

|

New PUC rules and regulations make the existing joint pole agreement with your

company outdated and impractical. We have spent considerable time redrafting

our joint pole agreement for use with your company and all other companies that

piace pole attachments on CEC's poles. I'm enclosing a copy of that joint pole

agreement with this letter.

|

We need fo have new joint pole agreements signed by all companies such as

___ yours._| would ask that you review this agreement, have it executed and return

an executed copy to my office. If you or your atiorney have any questions about
the agreement, feel free to contact me directly.

Pursuant to the original agreement, we are exercising our right to terminate that .
agreement. We are hereby notifying you that the old agreement of February 9,
1961 is being terminated by this letter, With this agreement terminated, we
would ask that you expedite your review and execution of the new joint pole
agreement. -

L

L or
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Kathy Moisan .

CenturyTel Corntract Communications
February 11, 2005

Page 2

Again , call if }f/ou have any guestions.
Sincerely, |
_E
MARTIN E. HANSEN '

MEH:ph
enclosure

L‘
[
oC: Dave lvllarkham
|
|
g

1
f
!
i
|
i
!
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FKANCIS HANSEN & MARTIN, LoP

C. B “Win" Francis Attorneys at Law Michael H. McGean
Martin E. Hansen® ; 1148 N'W Hill Street Gregory J. Stuman
Gerald A. Martin E Bend, Oregon 97701-1914

Tel (541) 389-5010
Fax (541) 382-7068

*Admitted in Oregon and Washington www.francishansenmartin.com + Admitted in Oregon and California

February 11, 2005

Tony Ashcraft; Manager
Crestview Cable Communications
350 NE Durham Street

Prineville, OR.97754

RE: CEC - JOINT POLE AGREEMENT
Dear Mr. Ashcraft:

Our office represents Central Electric Cooperative. As you know, your company
has been placing attachments on Central Electric Cooperative poles pursuant to
a joint pole agreement dated December 14, 1970.

New PUC rules and regulations make the existing joint pole agreement with your
company outdated and impractical. We have spent considerable time redrafting
our joint pole agreement for use with your company and all other companies that
place pole attachments on CEC's poles. I'm enclosing a copy of that joint pole
agreement with this letter.

We need to have new joint pole agréements signed by all companies such as
yours. | would ask that you review this agreement, have it executed and return
an executed copy to my office. If you or your attorney have any questions about

the agreement, feel free fo contact me directly.

Pursuant fo the original agreement, we are exercising our right to terminate that
agreement. We are hereby notifying you that the old agreement of December
14, 1970 is being terminated by this letter. With this agreement terminated, we
would ask that you expedite your review and execution of the new joint pole
agreement. '

EXHIBIT 0.
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Tony Ashcrafl -

Crestview Cable Communications
February 11, 2005

Page 2 :

Again , call if };iou have any guestions.

Sincerely, ;

MARTIN E. HANSEN
i

MEH:ph !

enclosure |

ce: Dave l\jlarkham

t
|
t
|
1
1
I
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FiANCIS BANSEN & MARTIN, LoP

C. E. “Win” Francis * Altomeys at Law Michael H, McGean
Martin . Hansen* -l 148 NW Hill Street Gregory J. Stuman +
Gerald A, Martin ‘ Bend, Oregon 97701-1914 ‘

‘ Tel (541) 389-5010
; Fax (541) 382-7068

*Admitied in Oregon and Wakhington www francishansenmartin. com 1 Admitted in Oregon and California

!

February 11, 2005

Laura Raypush
PacifiCorp |

© 650 NE Holladay, Ste. 700
Portland, OR 87232

RE: CEC — JOINT POLE AGREEMENT

Dear Ms. Raypush;
|

Our office rep}esents Central Electric Cooperative. As you know, your company
has been placii,ng attachments on Central Electric Cooperative poles pursuant to
a joint use agreement dated June 19, 1981. -

New PUC rules and regulations make the existing joint use agreement with your
company outdated and impractical. We have spent considerable time redrafting
our joint pole agreement for use with yourcom;j'ahy and all other companies that
place pole attachments on CEC's poles. I'm enclosing a copy of that joint pole
agreement Wi’l;:h this letter. '
| _ :
We need to have new ioint pole agreements signed by all companies such as
~ vours. | would ask that you review this agreement, have i executed and retumn _
an executed copy to my office. If you or your attorney have any guestions about ™~ 77 7
the agreemenft, feel free o contact me directly. o

Pursuant to the original agreement, we are exercising our right o terminate that
agreement. We are hereby notifying you that the old agreement of June 19,
1081 is being terminated by this letter. With this agreement terminated, we
would ask that you expedite your review and execution of the new joint-pole
agreement.

e 1




Laura Raypush
PecifiCorp = |
February 11, 2005
Page 2 '

Again , call if you have any questions.

Sincerely,

i
MARTIN E. H/‘L\NSEN
MEH:ph |
enclosure !

ce; Dave Markham
\
-
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FRANCIS HANSEN & MARTIN, LiLP

C. E. “Win” Francis . Atlorneys at Law Michael H, McGean
Martin B, Hansen* : 1148 N'W Hill Street Gregory J, Stumen T
Gerald A. Martin Bend, Oregon 97701-1914

Tel (541) 389-5010
Fax (541).382-7068

# Admitted in Oregon and Washington www.{rancishansenmartin,coin T Admitted in Oregon and Californin

February 11, 2005

Kelli Alexander

SPRINT |

6360 Sprint Parkway Carver A
Overland Park, KS 66251

RE: CEC -JOINT POLE AGREEMENT
Dear Ms. Alex;ander:

Our office rep!resents Central Electric Cooperative. As you know, your company

has been placing attachments on Central Electric Cooperative poles pursuant o

a joint use pefmit. The termination of your joint use permit is effective sixty (60)
~days from the:date of this notice.

New PUC rules and regulations make the existing joint use permit with your
company outdated and impractical. We have spent considerable time redrafting
our joint pole agreement for use with your company and all other companies that
place pole attachments on CEC’s poles. I'm enclosing a copy of that joint pole

agreement with this letter.
|

We need to have new joint pole agreements signed by all companies such as
yours. | would ask that you réview this agreement, have it executed and return
an executed copy to my office. If you or your attorney have any questions about
the agreement, feel free to contact me directly.

|
Pursuant to the original joint use permit, we are exercising our right to terminate
that permit. We are hereby notifying you that the old permit is being terminated
by this letter. | With this permit terminated, we would ask that you expedite your
review and execution of the new joint pole agreement. :

(&
- | A
- Cor &




Kelli Alexander
SPRINT |
February 11, 2005
Page 2

Again , call if 3%/Du have any guestions.
Sincerely, '

MARTIN E. HANSEN

|
|
|
MEH:ph |
enclosure i

cc: Dave Markham

i
i
1
F
i
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FlaNCIS BANSEN & MARTIN, L...P

C. E. “Win” Francis ! Attorneys at Law . Michae] H. MeGean
Martin E. Hansen® 1148 NW Hill Street Gregory J. Stuman
Geruld A, Martin Bend, Oregon 97701-1914

Tel (541) 389-5010
Fax (541) 382-7068

|
* Admified in Oregon and Washington www. francishansenmartin,com 1t Admitied in Oregon and California

February 11, 2005

Tumalo State Park :
High Desert Management Unit
62976 OB Riley Road

Bend, OR 97701

RE: CEC- iJOINT POLE AGREEMENT
|
Dear Sir or Me::\dam:

Our office _rep;resents Central Electric Cooperative. As you know, your company
has been placing attachments on Central Electric Cooperative poles pursuant to
a joint pole permit. The termination of your joint pole permit is effective sixty (60)
days from the|date of this notice.

|

New PUC rules and regulations make the existing joint pole permit with your
company outdated and impractical. We have spent considerable time redrafting
our joint pole agreement for use with your company and all other companies that
place pole attachments on CEC'’s poles. I'm enclosing a copy of that joint pole
agreement with this letter.

i
]

i V\__{gé_____;]“e_@_{_r_l____t_c_)___ﬁ_a_\(g_ new joint pole agreements signed by all companies such as
yours. | would ask that you review this agreement, have it executed and return’ &
an executed copy to my office. If you or your attorney have any questions about

the agreement, feel free to contact me directly. .

Pursuant to the original permit, we are exercising our right to. terminate that
permit. We are hereby notifying you that the old permit is being terminated by
this letter. With this permit terminated, we would ask that you expedite your
review and execution of the new joint pole agreement.

L | | EXHIBIT [l
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|
Again , call if 3!/ou ha\_fe any questions.
Sincerely, !

|
MARTIN E. HANSEN

|
MEH:ph ‘

enclosure ;
I
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ce: Dave Markham
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