
 
 
 
 
 BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 
 
 DOCKET NO. UM 1191 
 
QWEST CORPORATION,    )       
      )     DEFENDANT CEC'S 
   Complainant,     ) MOTION TO DISMISS COMPLAINT 
      ) and RESPONSE TO QWEST'S 
                         vs.    )     MOTION TO DISMISS  
         )     CEC'S COUNTERCLAIM 
CENTRAL ELECTRIC COOPERATIVE, )  
INC.,       )  
      )  
   Defendant.  )  
________________________________ ) 
  

MOTION 
        
 Respondent Central Electric Cooperative ("CEC") hereby moves the Public Utility 

Commission to dismiss Qwest Corporation's Complaint upon the grounds that it fails to 

state sufficient facts which would warrant or justify PUC intervention.  ORS 757.279 does 

not entitle a party like Qwest to use PUC proceedings as either a substitute for good faith 

negotiation or as leverage in ongoing negotiations.  Qwest's Complaint and Reply 

demonstrate that Qwest has filed this action without exhausting its efforts to negotiate in 

good faith with CEC, and in an attempt to improperly influence those ongoing negotiations.   

 This Motion to Dismiss also responds to Qwest's Rule 21 Motion against CEC's 

Counterclaim.  Qwest's Motion to Dismiss must be denied because CEC's Counterclaim 

sets forth sufficient grounds for affirmative relief.  In its Counterclaim and affirmative 

defense, CEC has alleged that Qwest has failed to negotiate in good faith with CEC, that 

Qwest is improperly invoking PUC rate-setting procedures to extort an unfair negotiating 

1 - DEFENDANT CEC'S MOTION TO DISMISS COMPLAINT and RESPONSE TO 
QWEST'S MOTION TO DISMISS COUNTERCLAIM 



advantage against CEC, that Qwest's Complaint should therefore be dismissed, and that 

Qwest should be required to make good faith efforts to negotiate a contract with CEC.  

The ultimate facts set forth in CEC's Counterclaim provide sufficient grounds for the PUC 

to exercise its regulatory power under ORS 757. 276. 

 The PUC also has grounds to dismiss Qwest's Complaint pursuant to this Motion 

under ORCP 21 because Qwest's failure to negotiate in good faith with CEC prior to filing 

its Complaint is also evident on the face of its Complaint and Reply.  This Motion is 

supported by the attached Affidavit of Counsel, which includes a copy of CEC's most 

recent agreement proposed to Qwest, as well as record of CEC's concurrent ongoing 

pole-attachment negotiations with other parties.  

 
POINTS AND AUTHORITIES REQUIRING DISMISSAL 

OF QWEST'S COMPLAINT 
 

1. Qwest's Complaint Is Premature Because Qwest Has Not 
Exhausted Ongoing Negotiations With CEC. 

 
 Qwest's Complaint to the PUC, its Motion to Dismiss, and its Reply to CEC's 

Answer grossly misrepresent the status of the ongoing joint pole agreement negotiations 

between CEC and Qwest.  Qwest has attempted to invoke the Commission's power to 

determine rates under ORS 757.279 even though negotiation is ongoing and there is no 

agreement or any negotiated rates, terms or conditions for the Commission to review.   

 Qwest tries to invoke the Commission's review by claiming to have negotiated in 

good faith with CEC, and by exhausting those negotiations.  In fact, Qwest filed a 

Complaint prematurely for the express purpose of using PUC procedures as leverage in its 

ongoing negotiations with CEC.  It was Qwest who did not even respond to CEC's July 

2004 proposal of a new Joint Pole Agreement.   It was not until five months later that 
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Qwest belatedly and hastily attempted to fabricate a record of negotiation with CEC over a 

joint use agreement. 

 Qwest maneuvered to file its PUC Complaint to gain leverage against CEC instead 

of entering good faith negotiations for its use of CEC's property.  The Commission will 

notice that it was not until this last December 2004 that Qwest even bothered to submit a 

proposed counteroffer to a proposed agreement that CEC submitted to Qwest in good 

faith last July 7th 2004.   Qwest admits in its Complaint that it received the proposed 

agreement, but offers no credible reason for not responding.  After having delayed 

responding in any manner to CEC's proposed agreement for over five months (during 

which time Qwest continued to trespass to CEC property), Qwest then expected 

immediate capitulation from CEC to Qwest's December 2004 counter-offer, even though 

that offer did not even attempt to fairly meet the terms of CEC's July 2004 offer.   

 Just this February 13th 2005, as part of CEC's efforts to negotiate fair and 

appropriate joint use and pole attachment agreements with all its attachers, CEC has 

tendered yet another proposed joint use agreement to Qwest.  This proposed agreement 

fairly incorporates the recent PUC orders that came out in the few days before Qwest filed 

its Complaint here.  (Qwest used these Orders, too, as a pretext for this action).  CEC's 

most recent offer further rebuts Qwest's claims that it has exhausted its negotiations with 

CEC prior to filing this action. 

 Qwest created its own emergency in this case by completely ignoring its obligation 

to have a contract with CEC for Qwest's hookups.  Qwest's subsequent attempt to 

manipulate PUC procedures just weeks after submitting its first counter-offer does not 

constitute an emergency or a failure of negotiation sufficient to warrant PUC intervention.  
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2. Qwest's Cannot Use PUC Proceedings And Its Petition 
Against PUC Rules As An Excuse To Avoid Ongoing 
Negotiations With CEC . 

 
 As demonstrated in Qwest's own Reply to CEC's Affirmative Defenses and 

Counterclaim, Qwest spent the month of December 2004 attempting to fabricate a record 

of negotiation with CEC in order to try to invoke PUC jurisdiction.  By contrast, Qwest did 

not treat its trespass upon CEC's poles as any sort of emergency until CEC was forced to 

take action to protect its property after giving repeated notice to Qwest.  Qwest appears 

before the Commission as a scofflaw.  Knowing it had no justification for ignoring its 

trespass for so long, Qwest then attempted to use a recently-filed challenge that it filed to 

the PUC's own underlying pole-attachment rules as a excuse to further avoid negotiating 

with CEC. 

 Qwest's December 2004 counteroffer was made in bad faith because its terms 

were based on Qwest's dubious appellate challenge to the same PUC regulations that are 

meant to keep a pole-occupant like Qwest from trespassing in the first place.  Qwest has 

taken the position with CEC that this Commission's regulations are void and improperly 

enacted.  Qwest has attempted to use its challenge to the PUC regulations as a platform 

for its negotiation with CEC.  Qwest's position has been that it is above the law when it 

comes to its attachments to CEC's poles.  

 To summarize, Qwest has attempted to avoid having to negotiate in good faith with 

CEC for Qwest's pole contacts by (1) neglecting the expiration date of its joint use 

agreement, (2) ignoring CEC's attempts to negotiate a new contract, (3) petitioning to the 

Court of Appeals to try to change the regulations which do not please Qwest, and (4) 

prematurely filing this action under the false pretext of having exhausted its negotiation 
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based on a single bad-faith counteroffer made just weeks earlier.  Qwest's refusal to enter 

serious good faith negotiation with CEC is clear on the face of Qwest's Complaint and its 

Reply, which must therefore be dismissed.   

 
3. Qwest's Complaint Itself Reflects Qwest's Bad Faith In 

Negotiating With CEC. 
 
 Qwest is very simply hoping to use its Complaint as a bargaining tactic before it 

enters negotiations with CEC for a new joint use agreement.  Qwest's attempt to hold its 

negotiations captive is an improper manipulation of the PUC and its rules.  ORS Chapter 

757 and the PUC's regulations envision PUC intervention only after the parties have 

undertaken good faith negotiations and have failed.  In this case, Qwest's Complaint and 

Reply demonstrate on its face that Qwest's action is unfounded and premature.  Qwest 

admits that it did not respond to CEC's July 2004 proposed agreement until December 

2004.  Qwest's Complaint and Reply document how Qwest then attempted to create a 

record of negotiation and to pressure CEC into accepting its revisions due to Qwest's own 

"bootleg" emergency that Qwest made by neglecting for years its duty to negotiate with 

CEC.  Qwest's PUC Complaint was made in bad faith and Qwest's claim that it had no 

recourse but to file this action is false.  Without good faith negotiation on the part of Qwest, 

and in light of the repeated and continuing efforts by CEC to negotiate, there is nothing yet 

for the PUC to properly regulate under ORS 757.279. 

 
 4. CEC's Counterclaim Sufficiently States Grounds For Relief. 

 CEC's affirmative defense and counterclaim documents the same failure of good 

faith negotiation by Qwest that is evident in Qwest's Complaint.  Under ORCP 18 a 

Counterclaim must state ultimate facts constituting a claim for relief, and must demand 
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specific relief.  CEC's Counterclaim sufficiently states a claim for relief and specifically 

demands that relief, namely, for the PUC to exercise its regulatory authority (the same 

invoked by Qwest) to dismiss Qwest's Complaint and to require Qwest to return to the 

negotiations with CEC that Qwest has avoided.  Qwest wants a "label" for CEC's 

counterclaim and asks the PUC to favor form over substance.  However, Qwest's 

objections to form are disingenuous because it is clear that CEC's counterclaim relies 

upon the very same PUC regulatory authority that would be the source for the relief 

requested by Qwest.  CEC's affirmative defense and counterclaim fairly meets the 

substance of Qwest's own allegations and provides grounds for affirmative relief for CEC. 

 
CONCLUSION 

 It is clear on the face of Qwest's Complaint and Reply that Qwest did not make a 

good faith effort to resolve these matters before coming to the Commission.  Rather, 

Qwest was racing to initiate this action in order to influence its remaining negotiations with 

CEC.   Qwest's gamesmanship should not be rewarded.  Consistent with Qwest's 

attempts to avoid responsibility for its trespass upon CEC property, Qwest is attempting to 

manipulate this Commission to avoid coming to an agreement with CEC.  Qwest's 

Complaint does not set forth grounds for relief, and it should therefore be dismissed.  

 DATED this 24th day of February, 2005. 

 
       FRANCIS HANSEN & MARTIN, LLP 
 
 
        /s Martin E. Hansen                         
       Martin E. Hansen, OSB #80052 
       Of Attorneys for Plaintiff 
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 CERTIFICATE OF TRUE COPY 
 
I hereby certify that the foregoing CEC'S MOTION TO DISMISS COMPLAINT AND 
RESPONSE TO QWEST'S MOTION TO DISMISS is a true, exact and full copy of the 
original thereof. 
 
 DATED:  February 24, 2005 
 
 

      /s Martin E. Hansen    
    Martin E. Hansen, OSB #80052 

      Of Attorneys for Defendant CEC 
                                                                     
 
 CERTIFICATE OF MAILING
 
I certify that I served the foregoing document(s) by email and by depositing a true, full and 
exact copy thereof in the United States Post Office at Bend, Oregon, on February 24, 
2005, enclosed in a sealed envelope with postage thereon, addressed to: 
 
Lawrence Reichman Brooks Harlow 
LReichman@perkinscoie.com brooks.harlow@millernash.com 
John P. (Jay) Nusbaum    Miller Nash LLP 
Jnusbaum@perkinscoie.com   601 Union Street 
PERKINS COIE LLP     Seattle, WA 98101 
1120 NW Couch Street, 10th Flr.   (206) 777-7406 
Portland, OR 97209 
503-727-2000 
 
Leslie Kelly      Michael T. Weirich 
Leslie.Kelly@qwest.com    michael.weirich@state.or.us 
Qwest Communications International, Inc. Department of Justice 
1801 California Street    Regulated Utility & Business Section 
Denver, CO 80202     1162 Court St. NE 
303-896-9206     Salem, OR 97301 
 
Roger Harris      Amy Tykeson 
Crestview Cable Communications   Bend Cable Communications, Inc. 
125 South Fir Street     63090 Sherman Rd 
Medford Or 97501     Bend Or 97701 
rharris@kobi5.com     Atykeson@Bendcable.Com 
 
DATED:  February 24, 2005 
 
            /s Martin E. Hansen     
      Martin E. Hansen, OSB #80052 
      Of Attorneys for Defendant CEC 

7 - DEFENDANT CEC'S MOTION TO DISMISS COMPLAINT and RESPONSE TO 
QWEST'S MOTION TO DISMISS COUNTERCLAIM 



 
 
 
 
 BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 
 
 DOCKET NO. UM 1191 
 
QWEST CORPORATION,    )       
      )      
   Complainant,     ) AFFIDAVIT OF MARTIN E. HANSEN 
      ) IN SUPPORT OF CEC'S MOTION 
      ) TO DISMISS COMPLAINT 
      )  
      )  
      )  
                         vs.    )      
         )      
CENTRAL ELECTRIC COOPERATIVE, ) 
INC.,       )  
      )  
   Defendant.  )  
________________________________ ) 
  
        
STATE OF OREGON ) 
    ) ss. 
County of Deschutes ) 
 
 I, Martin E. Hansen, am the attorney for Central Electric Cooperative ("CEC").   
 
 

1. 
 

 In 1949, Qwest and CEC entered into a written joint pole agreement whereby 

CEC allowed Qwest to attach to CEC’s poles conditioned upon Qwest notification, 

obtaining a permit, and payment for such attachments. 

2. 

 In the late 1990’s when CEC performed an audit of its entire pole system, hundreds 

of bootleg contacts made by Qwest were discovered.  When Qwest refused to pay for 
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those bootleg contacts as required by the 1949 agreement, suit was instituted against 

Qwest for that payment.  CEC's lawsuit against Qwest was resolved by a temporary 

Settlement Agreement (attached hereto as Exhibit 1) that did the following: 

(a) forever terminated the 1949 agreement as of May 10, 2001, and 

(b) gave Qwest until December 31st, 2003 to negotiate a new joint use 

agreement for its use of CEC's property. 

3. 

 Qwest therefore had from at least the settlement of CEC's lawsuit in May 2001 until 

the expiration of the temporary Settlement Agreement on December 31st 2003 to 

negotiate a new joint use agreement for Qwest's attachments to CEC poles.  Despite the 

requirement to negotiate and to have a contract in place to cover Qwest's use of CEC's 

property, Qwest did not even submit an offer to CEC before the Settlement Agreement 

expired. 

4. 

 After Qwest made no effort at all to negotiate a new joint use agreement for 

Qwest's attachments, CEC finally took the matter upon itself by submitting a new joint use 

agreement to Qwest in July 2004.  Qwest ignored CEC's offer until December 6, 2004 and 

made no response to it whatsoever. 

5. 

 On December 6th 2004, Qwest sent a proposed agreement to CEC that was 

significantly different than the July 2004 offer from CEC that Qwest did not respond to. 

/// 

/// 
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6.   

 CEC informed Qwest by letter on December 7th 2004 that CEC would require 

sufficient time to respond to Qwest's proposed agreement, and likely would not have a 

response or counteroffer prior to the end of the year.  (CEC's December 7 2004 letter is 

attached hereto as Exhibit 2).  CEC specifically assured Qwest that CEC would continue 

to negotiate with Qwest in good faith and on a reasonable time frame.  Qwest continued to 

try to pressure CEC and announced its intent to file this action approximately one month 

after sending its first proposed agreement to CEC.   

7. 

 After Qwest sent its proposed agreement back to CEC in December 2004, and 

several weeks after Qwest filed this action, CEC finished drafting another proposed joint 

pole agreement and delivered it to Qwest February 11th 2005.  That agreement is 

attached hereto as Exhibit 3.  This agreement is drafted in view of CEC's original July 

2004 offer, Qwest's December 2004 proposal, input from other companies using CEC’s 

property, and several PUC orders that were published in January 2004.  Qwest has not 

yet responded to CEC's proposed agreement. 

8.   

 On the same date sent its draft agreement to Qwest, CEC sent out agreements that 

incorporate the same changes to other occupants of CEC's poles.  The correspondence 

accompanying those proposed agreements are attached hereto as Exhibits 4-11.  CEC 

wishes in fairness to reach the same joint pole agreement with all of the companies 

utilizing their facilities.  We are striving to take into account not only the comments of the 
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various participants in our joint pole system but also the PUC rulings that have come out in 

mid-January. 

9. 

 Given the fact that negoitiation between CEC and Qwest is still proceeding, and 

since Qwest just recently sent CEC a counteroffer after neglecting for so long its 

obligations to negotiate and have an agreement in place, Qwest's Complaint should be 

dismissed by the PUC as it is without basis and obviously on its face filed in bad faith.  The 

PUC should not tolerate this abuse of the PUC system. 

 DATED this 14th  day of February, 2005. 

 
       FRANCIS HANSEN & MARTIN, LLP 
 
                                   
       Martin E. Hansen, OSB #80052 
       Of Attorneys for Plaintiff 
 
 
      

SUBSCRIBED and sworn to before me this ____ day of February,  2005. 
 
 
      _________________________________    
      Notary Public for Oregon 
      My Commission Expires: _____________ 
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 CERTIFICATE OF TRUE COPY 
 
I hereby certify that the foregoing AFFIDAVIT OF MARTIN E. HANSEN is a true, exact 
and full copy of the original thereof. 
 
 DATED:  February 14, 2005 
 
 

             
    Martin E. Hansen, OSB #80052 

      Of Attorneys for Defendant 
      Central Electric Cooperative, Inc. 
                                                                     
 
 CERTIFICATE OF MAILING
 
I certify that I served the foregoing document(s) by depositing a true, full and exact copy 
thereof in the United States Post Office at Bend, Oregon, on February 14, 2005, enclosed 
in a sealed envelope with postage thereon, addressed to: 
 
Lawrence Reichman 
LReichman@perkinscoie.com 
John P. (Jay) Nusbaum 
Jnusbaum@perkinscoie.com 
PERKINS COIE LLP 
1120 NW Couch Street, 10th Flr. 
Portland, OR 97209 
503-727-2000 
 
Leslie Kelly 
Leslie.Kelly@qwest.com 
Qwest Communications International, Inc. 
1801 California Street 
Denver, CO 80202 
303-896-9206 
 
Bend Cable Communications, Inc. 
Attention: Amy Tykeson 
63090 Sherman Road 
Bend, OR 97701 
Phone: 541-312-6442 
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Fax: 541-385-3271 
E-mail: atykeson@bendcable.com
 
 
 
Crestview Cable Communications 
Attention:  Roger Harris 
125 South Fir Street 
Medford, OR 97501 
Phone: 541-779-5555 
Fax:  
E-mail: rharris@kobi5.com
 
Brooks E. Harlow 
MILLER NASH, LLP 
4400 Two Union Square 
601 Union Street 
Seattle, WA 98101-2352 
Phone: 206-777-7406 
Fax: 206-622-7485 
Brooks.Harlow@millernash.com
Attorneys for Intervenors  
Bend Cable & Crestview Cable 
 
 
 
 
                                          
      Martin E. Hansen, OSB #80052 
      Of Attorneys for Defendant 
      Central Electric Cooperative, Inc. 
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