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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

UM 1168
In the Matter of PUBLIC UTILITY QWEST’S RESPONSE TO TIME
COMMISSION OF OREGON STAFF WARNER TELECOM OF OREGON’S
Investigation into Qwest Corporation’s (and PROPOSED ISSUES LIST AND
possibly other parties’) failure to file UNIVERSAL TELECOMMUNICATIONS,

interconnection agreements for Commission INC.’S INITIAL STATEMENT OF ISSUES
approval under Section 252(a)(1) of the
Telecommunications Act

INTRODUCTION

Qwest Corporation (“Qwest”’) hereby responds to the proposed Issues List that intervenor
Time Warner Telecom of Oregon (“Time Warner”) filed on November 9, 2004, and the “Initial
Statement of Issues” that intervenor Universal Telecommunications, Inc. (“Universal’)
(collectively “CLECs”) filed that same day. Both Commission Staff and Qwest agree that this
proceeding should be limited to whether Qwest should pay penalties for not filing certain
agreements for approval by the Commission, consistent with the terms of a stipulation or
Memorandum of Understanding (“MOU?”) that those parties have agreed to. The CLECs, on the
other hand, request that the Commission consider awarding “damages” or “reparations” to
CLECs based upon alleged “harm” as a result of these unfiled agreements. (See e.g., Time
Warner’s proposed Issues 3, 4 and 5; see also Universal’s Statement of Issues generally.)! Both
Staff and the Department of Justice, however, have advised the Commission not only that such
issues are beyond the scope of this proceeding, but also that the Commission does not have

authority to award CLECs damages. For the reasons set forth below, the Commission should

1 As Qwest was finalizing this response, Qwest learned from a voicemail message and subsequent telephone
conversation with Time Warner’s counsel that Time Warner is withdrawing its proposed issues 3, 4 and 5. However,
since Universal appears to also advocate for some type of damages or reparations for its alleged harm in this docket,
Qwest will respond generally herein.
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reject the CLECs’ proposed Issues Lists and Statement of Issues, and thus that it should instead
adopt the Issues Lists that Commission Staff and Qwest have proposed.
ARGUMENT

1. The scope of this docket is limited to consideration of QRS 759.990 penalties

The Commission opened this docket upon Staff’s recommendation that the Commission
initiate a formal docket following Staff’s investigation of these issues. It is clear that Staff’s
recommendation, and the Commission’s opening of this docket, were limited to the possible
imposition of penalties under ORS 759.990, including consideration of a possible stipulation
between Staff and Qwest to resolve such penalty issues. The issues that the CLECs propose,
however, are well beyond the scope of this docket.

In its August 30, 2004 Staff Report for the September 7, 2004 Public Meeting (“Staff
Report”), Staff discussed the background of this matter, including requirements under section
252(a)(1) of the Telecommunications Act of 1996 (“Act”) that both incumbent local exchange
carriers (ILECs) and their competitors (CLECs) file interconnection agreements with state
commissions, and Qwest’s FCC petition regarding filing requirements in 2002. The Staff Report
also discussed the history of this matter, beginning with a February 2002 complaint that the
Minnesota Department of Commerce filed with the Minnesota Public Utilities Commission, as
well as Staff’s own investigation of this matter beginning in March 2002, and commission
investigations in other states.

The Staff Report recommended that the Commission open a docket to consider obtaining
penalties pursuant to ORS 759.990. Notably, the Staff Report also concluded: “DOJ advises that
the Commission does not have authority to order Qwest to pay money directly to CLECs on the

basis of the CLECs having been damaged by Qwest’s failure to file.” Thus, Staff recommended



that “[t]hat the Commission should open a docket for [the investigation of Qwest’s and possibly
other carriers’ failure to file agreements] even though Staff hopes to resolve this matter by
stipulation.” Staff did not recommend that the Commission consider awarding “damaées” or
“reparations” to CLECs who allege they have been harmed by any lack of filing of agreements.
Indeed, Qwest understands that Staff’s intent was to limit the scope of the docket to the issues of
monetary penalties and to ensure compliance with section 252 filing requirements in the future.

At its September 7th meeting, the Commission adopted the Staff Report’s recommendation
that it initiate a docket to investigate whether Qwest and possibly other parties failed to file
interconnection agreements for Commission approval under section 252(a)(1) of the Act, and if so,
to determine appropriate remedies, including penalties. Thus, the Commission agreed with the
Staff Report recommendation and opened this docket. The Commission’s action adopting the
Staff Report should be understood as agreeing with the limitations on the scope of the proceeding
that Staff recommended. Thus, the Commission intended to limit the scope of this docket to
penalties for unfiled agreements, and not to consider awarding “damages” or “reparations” to
CLECs, which the Commission was specifically advised it did not have the authority to do.

IL The Commission does not have authority to award damages to CLECs in this docket

While the Commission was considering opening this docket, Commission Chairperson Lee
Beyer inquired of the Department of Justice (“DOJ”) as to the scope of the Commission’s
authority in a penalty proceeding addressing unfiled agreements. Specifically, Chairperson Beyer
inquired whether the Commission has authority to require Qwest, in settlement of a contemplated
penalty proceeding under ORS 759.990(6), to pay money directly to CLECs on the basis of the

CLECs having been damaged by Qwest’s failure to file interconnection agreements.



The DOJ addressed this inquiry in an August 19, 2004 memorandum, which Staff has
previously filed with the Commission on November 10, 2004. The DOJ’s answer is that the penalty,
provisions of ORS 759.990 control the Commission’s actions in response to any failuré to file
agreements, and that “neither that statute nor any other provides the Commission with authority to
direct payment of a penalty to one or more CLECs.” The DOJ concluded that “[a]ithough the PUC
has broad regulatory power under ORS 756.040, a court likely would conclude that the legislature,
through enactment of ORS 759.990, has circumscribed that power with respect to responding to
violations of OAR 860-016-0020(3).” The DOJ further concluded: “The PUC may seek penalties
for such violations, but the penalties must be deposited in the General Fund, and an alternative
remedy is not clearly authorized.”

Thus, not only has the Commission limited the scope of this proceeding to consider
possible penalties under ORS 759.990, but the Commission’s own attorneys have advised the
Commission that it does not have the authority to award damages to CLECs. Nevertheless,
despite their awareness of this advice, the CLECs have requested that the Commission consider
awarding them damages in this proceeding. For this additional reason, the Commission should
limit the scope of the proceeding to the issues that Staff and Qwest have proposed.

II. CLECs will not be prejudiced if the issues are limited to ORS 759.990 penalties

Finally, CLECs will not be prejudiced if the issues are limited to ORS 759.990 penalties.
For example, both Staff and Qwest have stated that nothing in the stipulation or MOU to which
Staff and Qwest have agreed and which they intend to submit to the Commission for comment
and approval would affect any rights that CLECs might otherwise have to bring a claim against
Qwest for alleged individualized damages in an appropriate forum. Further, Qwest expects that

the stipulation will specifically provide that the settlement will be without prejudice to CLECs’



filing any complaints they deem warranted against Qwest in an appropriate forum. Thus,
limiting the issues in this proceeding to those that Staff and Qwest have contemplated will permit
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this docket to proceed more efficiently with a narrow scope, but at the same time preserve any
claims that the CLECs might otherwise have, which they would be able to make in a more

appropriate forum.

CONCLUSION

Accordingly, Qwest respectfully submits that the Commission should reject Time
Warner’s proposed Issues List and Universal’s Statement of Issues, and further, that it should
adopt Staff’s and Qwest’s Proposed Issues Lists limited to ORS 759.990 penalties and
consideration of their stipulation. Qwest further concurs with Staff’s suggestion that the

Commission suspend scheduling future events in this case wffl the stipulation is finalized.

DATED: November 30, 2004 Respegftull

/
Alok M/ Dfiarte, OSE\NG. 02045
Qwest
421 SW Oak Street, Room 810
Portland, OR 97204-1817
(503) 242-5623
(503) 242-8589 (facsimile)
Alex.Duarte @gwest.com

Lawrence H. Reichman, OSB No. 86083
Perkins Coie LLP

1120 NE Couch Street

Portland, OR 97204

(503) 727-2019

(503) 727-2222 (facsimile)

Ireichman @perkinscoie.com

Attorneys for Qwest Corporation



CERTIFICATE OF SERVICE

UM-1168

I hereby certify that on the 30" day of November, 2004, I served the foregoing
QWEST CORPORATION’S RESPONSE TO TIME WARNER TELECOM OF
OREGON’S PROPOSED ISSUES LIST AND UNIVERSAL
TELECOMMUNICATIONS, INC.’S INITIAL STATEMENT OF ISSUES in the
above entitled docket on the following persons via U.S. Mail, by mailing a correct copy
to them in a sealed envelope, with postage prepaid, addressed to them at their office

regular address as shown below.

Dennis Ahlers

Eschelon Telecom Of Oregon Inc
730 Second Ave S Ste 900
Minneapolis Mn 55402-2489
Ddahlers @Eschelon.Com

Dave Booth -- Confidential
Public Utility Commission
Po Box 2148

Salem Or 97308-2148
Dave.Booth@State.Or.Us

John C Dodge -- Confidential
Cole Raywid & Braverman Lip
1919 Pennsylvania Ave Nw 2nd Fl
Washington Dc 20006-3458
Jdodge @Crblaw.Com

Karen J Johnson -- Confidential
Integra Telecom Of Oregon Inc
1201 Ne Lloyd Blvd Ste 500

Portland Or 97232
Karen.Johnson @Integratelecom.Com

Lisa F Rackner -- Confidential
Ater Wynne Llp

222 Sw Columbia St Ste 1800
Portland Or 97201-6618
Lfr@Aterwynne.Com

Gregory Scott -- Confidential
Integra Telecom Of Oregon Inc
1201 Ne Lloyd Blvd Ste 500
Portland Or 97232

Charles Best

Electric Lightwave Llc
4400 Ne 77th Ave
Vancouver Wa 98662
Cbest@Eli.Net

Joseph D Chicoine
Electric Lightwave Llc
Po Box 340

Elk Grove Ca 95759
Jchicoin@Czn.Com

Alex M Duarte

Qwest Corporation

421 Sw Oak St Ste 810
Portland Or 97204
Alex.Duarte @Qwest.Com

Jeffrey Martin -- Confidential
Universal Telecom Inc

1600 Sw Western Blvd Ste 290
Corvallis Or 97333

Martinj @ Uspops.Com

Brad Schaffer -- Confidential
Rio Communications Inc
2360 Ne Stephens

Suite 100

Roseburg Or 97470
Brad@Rio.Com

Karen S Shoresman Frame -- Confidential
Covad Communications Co

7901 Lowry Blvd

Denver Co 80230



Greg.Scott@Integratelecom.Com

Mark P Trinchero -- Confidential
Davis Wright Tremaine Llp

1300 Sw Fifth Ave Ste 2300
Portland Or 97201-5682
Marktrinchero@Dwt.Com

Larry Reichman

Perkins Coie LLP

1120 NW Couch St.

10™ Floor

Portland, OR 97209-4128
Ireichman @ perkinscoie.com

Kframe @Covad.Com

Michael T Weirich -- Confidential
Department Of Justice

1162 Court St Ne

Salem Or 97301-4096
Michael. Weirich @ State.Or.Us

DATED this 30™ day of November, 2004.

QWEST CORPORATION

M. DUARTE, O3B No. 02045 (VW[
421 SW Oak Street, Suite 810

Portland, OR 97204

Telephone: 503-242-5623

Facsimile: 503-242-8589

e-mail: alex.duarte @qwest.com

Attorney for Qwest Corporation



