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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UM 1121
In the Matter of
OREGON ELECTRIC UTILITY REPLY BRIEF OF

COMPANY, LLC, et al., ASSOCIATED OREGON INDUSTRIES

Application for Authorization to Acquire
Portland General Electric Company

S N N N N N N N

Associated Oregon Industries (“AOI”) submits this Reply Brief in UM 1121 to
highlight several concerns arising from the Opening Briefs for the Public Utility
Commission of Oregon (“OPUC” or “Commission”) to consider in determining whether
granting this application would protect PGE customers from harm, result in a net benefit
for those customers, and be in the public interest.

The applicants say they understand that they “must earn the trust and confidence
of the Commission and its Staff every day to best serve its customers and investors.”
The applicants have obviously failed that task, at least with regard to Staff and
customers, in the nine months since this application was filed. Despite reams of
testimony and exhibits and settlement negotiations spanning months, the applicants
have failed to persuade the Staff or major customer groups that its application -- with

the package of conditions the applicants are willing to accept -- sufficiently protects

' Re Legal Standard For Approval of Mergers, OPUC Docket No. UM 1011, Order No. 01-778 (Sept. 4,
2001) at 11.
2 Oregon Electric Utility Company (“OEUC”) Opening Brief at 12.
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customers from risks and harms, let alone results in a net benefit. Neither the Staff nor
any customer group in this docket has expressed its support for the application as filed.
The law requires the applicants to set forth detailed information regarding the
applicants’ experience operating public utilities, the applicants’ plan for operating the
utility, how the acquisition will serve the public utility’s customers in the public interest,
among other factors.® The applicants have provided some telling evidence in this
regard through this docket. This proceeding is the applicants’ only public utility
experience the Commission can examine, and it certainly does not evoke “trust and

confidence” for the future.

Applicants Challenge OPUC Authority. The applicants come before the

Oregon Commission seeking approval and immediately challenge the Commission’s
authority. The applicants have “offered to abide by a package of conditions” but dispute
the Commission’s authority to impose more stringent conditions.* They do not merely
disagree. In their brief, the applicants reject the Commission’s authority to regulate
PGE in a manner necessary to protect customers. On a critical condition through which
Staff and customers seek to protect ratepayers (Condition No. 16), the applicants claim,
“Staff's attempt to further restrict PGE'’s flexibility . . . clearly interferes with the utility’s
power to regulate its own affairs and manage its own business.” The applicants assert
that “PGE’s use of revolvers and management of its capital structure properly are

matters for decision by the company, and the Commission should not interfere.”

® ORS 757.511(2).

* OEUC Opening Brief at 2 and 32-33.
® OEUC Opening Brief at 32.

® OEUC Opening Brief at 33.
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Essentially, the applicants claim the Commission lacks the power to impose conditions
with which the applicants disagree in managing the utility and its finances.

Yet later, when it suits their argument, the applicants claim that the Commission
“should have complete confidence that it will have the ability to effectively regulate PGE
upon approval of the Proposed Transaction.””

Clearly, the Commission has the express authority to condition an order upon the
applicants’ adherence to specific requirements.® Moreover, the Commission has broad
general authority granted by the Legislature, and indeed an affirmative duty to protect
customers from harm.? If the applicants begin their relationship with the OPUC by
challenging its basic authority to regulate the utility they want to acquire, what does this

portend for their plans in operating the utility?

Applicants Dispute Commission Rulings. The applicants dispute the

Commission’s well-established ruling that ORS 757.511 requires a “net benefit” test.
They “do not believe that the statute requires a showing of ‘net benefits”."" The
applicants endorse Enron’s Opening Brief wherein Enron argues that requiring a net
benefit even exceeds the powers of the Oregon Legislature.?

In the UM 1011 docket, the Commission exhaustively examined the statutory
construction and history of ORS 757.511 and considered extensive arguments of the

OPUC Staff, Oregon utilities, and customer groups. The Commission concluded the

" OEUC Opening Brief at 45.

® ORS 757.511(3).

% See Citizens’ Utility Board (“CUB”) Opening Brief at 7; ORS 756.040; ORS 757.506; ORS 757.511.
' OEUC Opening Brief at 1, footnote 4; and relying on Enron Opening Brief.

2 Enron Opening Brief at 9.
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legal standard under ORS 757.511 requires a net benefit test.”> Even before it
definitively set that legal standard, the Commission only approved recent mergers after
finding that the transactions would result in net benefits to customers.’ The
Commission stressed that the question addressed in UM 1011 was purely one of law."
Even though the Commissioners at the time were not enamored with the test as a
matter of policy, they were nonetheless “compelled by the statutory language” to
conclude that the net benefit test was required under ORS 757.511(3) as a matter of
law.™® If this is an indication of the applicants’ utility experience and plans to operate

PGE, what other established Commission rulings will we be rearguing in the future?

Applicants Withhold Information. The applicants have not been forthcoming

with information concerning this transaction to the Staff, intervenors, and the public.
Staff was unable to fully assess the risks to customers of the transaction in its first round
of testimony due to the many unanswered questions surrounding the application.” The
applicants did not provide timely responses to Staff's data requests. (Of 155 Staff
requests by mid-July, only 14 were answered on time.)'® The applicants filed numerous
motions to keep information confidential.’® They objected to routine data requests.?

They fought the release of information to intervenors that ultimately proved extremely

'3 Re Legal Standard for Approval of Mergers, OPUC Docket No. UM 1011, Order No. 01-778 (Sept. 4,
2001).
"1d., at 1, citing Re Sierra Pacific Resources, OPUC Docket No. UM 967, Order No. 00-702 at 6 (Oct.
30, 2000); Re Scottish Power, OPUC Docket No. UM 918, Order No. 99-616 at 13 (Oct. 6, 1999);
Re Enron Corp. OPUC Docket No. UM 814, Order No. 97-196 at 6 (June 4, 1997).
Id., at 1 and 11.
°1d., at 11.
"7 Staff/100, Conway/5.
12 Staff/100, Conway/10-11.

20@
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relevant.?’ They redacted material even from already confidential documents, limiting
parties’ analysis.?? They kept key information from the public, such as their
assumptions, plans and projected profits.?® Even to the end, the Staff noted in its
surrebuttal testimony that due to the applicants’ failure to provide data, Staff's analysis
of the critical indemnification issue was limited.?* In its Opening Brief, the Staff
complained there were still no final financing contracts or operating agreements for the
staff to review.?

As Staff observed early on, this proceeding was the applicants’ first opportunity
to make a good impression on the Commission. As such, Staff would “expect the
applicants would do all they could to cooperate” with the investigation.26 Staff wondered
whether the applicants’ actions were “perhaps an indicator” that the Commission would
have even more difficulty obtaining the applicants’ cooperation if the Commission
approved the transaction, removing the applicants’ incentive to be on their “best
behavior”.?’ Nothing in the applicants’ actions since that initial round of testimony have
assuaged those concerns.

Given that this proceeding is the sum total of the applicants’ experience related
to public utilities, this experience raises serious concerns as to whether the applicants
appreciate the level of transparency expected of regulated monopoly utilities, their
owners and affiliates. If this application is approved, the need for very explicit and

extensive reporting requirements becomes ever more clear.

! Industrial Customers of Northwest Utilities (ICNU”) Opening Brief at 4.

*2 See, e.g., | CNU/200, Antonuk-Vickroy/30 (Confidential); ICNU/203, Antonuk-Vickroy/4 (Confidential).
% See, e.g., Staff/800, Conway/12 (Confidential); Staff/200, Morgan/7, 14-16, 21-22 (Confidential);
ICNU/100, Schoenbeck/7, 12-20 (Confidential); ICNU/200, Antonuk-Vickroy/27, 29-30 (Confidential).

2% Staff/900, Morgan/6.

%% Staff Opening Brief at 20.

%% Staff/100, Conway/11.

77 |d.
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Applicants Reject Conditions Needed to Protect Customers. The applicants

deign to abide by their own package of conditions and no others.?® In essence, it seems
the applicants’ conditions are the only right conditions because they are the conditions
to which the applicants consent. Furthermore, according to the applicants and Enron,
they are the only legally permissible conditions. Others are outside the Commission’s
authority, the Legislature’s authority, and are unconstitutional, they say.?

Moreover, in their testimony and Opening Brief, the applicants caution us not to
rely on the explanation they provide on the meaning of their conditions.*® To the extent
the explanation in their testimony or brief “differs from the language in the condition
itself, the language in the condition is controlling.”' If we cannot rely on the applicants’
explanations in their testimony and brief, then those explanations have no value. Under
these circumstances, we can only imagine the arguments in future proceedings to
enforce such conditions.

The applicants call the Staff and customers’ concerns speculative,
unsubstantiated, unjustified and misguided.** The applicants seem to overlook that they
bear the burden of proof.>® To a great extent, Staff and intervenors have attempted to
assist the applicants in meeting their burden by suggesting the specific language of

conditions that would at least help meet statutory standards.

8 OEUC Opening Brief at 2; OEUC/500, Davis/34, 14-18.
* OEUC Opening Brief at 32-33; Enron Opening Brief at 18-19.
% OEUC Opening Brief at 13, footnote 60; OEUC/500, Davis/34, footnote 66.

%2 OEUC Opening Brief at 27, 39, 49.
¥ ORS 757.511(3).
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Also, it cannot be said that the Staff and intervenor groups are never satisfied
and always want something more than what is offered. The last three acquisition cases
went before the Commission with stipulations on extensive conditions agreed to by Staff
and many intervenors.*

The disagreements over necessary conditions are not a matter of semantics or
tactics. They indicate grave concerns over whether this application meets the basic
statutory standards for approval. Even with enhanced conditions, there are serious
reservations as to whether customers will be protected and the transaction will result in
a net benefit.> As explained in the testimony and Opening Briefs of Staff, AOI, ICNU,
CUB and others, the differences in conditions proposed in this docket are extremely
significant. For example:*®

Conditions 11 and 30. AOI’'s Condition No. 11 is superior to Staff's Conditions 11

and 30 or applicants’ Condition 11.%’ They all require Oregon Electric to maintain a
record of each instance in which TPG Applicants withhold their consent to a decision of
the PGE Board of Directors. Staff’'s Condition 30 additionally requires OEUC to provide
a report to the Commission on a semi-annual basis, with the date of the instance and
the name of the Consent Right that was triggered. AOI's Condition 11 requires OEUC
to provide the report quarterly and include the basis for the decision. It also extends the

requirement to cover the potentiality of Consent Rights being exercised over the OEUC

* Re Enron Corp. OPUC Docket No. Um 814, Order No. 97-196 at 2 (June 4, 1997); Re Scottish Power,
OPUC Docket No. UM 918, Order No. 99-616 at 2 (Oct. 6, 1999); Re Sierra Pacific Resources, OPUC
Docket No. UM 967, Order No. 00-702 at 1 (Oct. 30, 2000).

% Staff Opening Brief at 2; ICNU Opening Brief at 39; CUB Opening Brief at 40; AOI Opening Brief at 5;
Building Owners and Managers - Portland (“BOMA”) Opening Brief at 6.

% The discussion of some conditions here is not meant to diminish the importance of other conditions as
cited in AOI's Opening Brief. The numbering of conditions here follows the numbering in the parties’
Opening Briefs.

¥ ICNU’s Condition 11, on which AOI’s Condition 11 was based, was originally numbered 19 in
ICNU/301, Schoenbeck/4.
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Board. AOI's Condition 11 recognizes the right for the companies to seek protection of
sensitive information, but also provides that the most basic information about the
exercise of the Consent Right would not be subject to protection: The date of the
action, the subject matter, and the specific Consent Right that was exercised. The
affirmative requirement to provide the report to the Commission on a regular basis is
important because otherwise the Commission and Staff would have no idea of when a
Consent Right might have been exercised or know when to request the report. The
provisions concerning disclosure of basic elements of the decision is essential to
provide customers access to information about what decisions are being made, by
whom, affecting critical PGE matters. Given customers’ experience with applicants’
disdain for public disclosure throughout this proceeding, we are rightfully concerned with
the ability for customers to know or discover this most basic information in the future.
We consider this simple condition to be an indicator for the basic regulatory
transparency expected of the applicants.

Condition No. 12. Most parties embrace Condition 12 to give the Commission

access to all books and records of OEUC and PGE that lead to information regarding
PGE. CUB’s corollary is also crucial: The Commission must also have unrestricted
access to all books and records of TPG that lead to information relating to PGE.*® TPG
has the ultimate say over decisions affecting PGE, initially through Consent Rights and
directly if the Public Utility Holding Company Act (“PUHCA”) is repealed. The

Commission must be assured that it has access to, and proper regulatory oversight

% AOI Opening Brief at 37; CUB Condition No. 11 from CUB/325, Jenks-Brown/2; CUB Opening Brief at
34,42,
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over, the source of all decision-making affecting PGE.* This is but one area where
conditions need to be rewritten to assure this oversight extends beyond OEUC, all the
way up the chain of TPG ownership and control.

Condition Nos. 16 and 27. Staff makes a sound argument for why the language

“or could reasonably be expected to” should be used in place of the applicants’
proposed language in Condition 16.%° It is essential to allowing the Commission to
review any distribution that caused or contributed to PGE’s equity ratio falling below
48%.*' However, Staff admits that it proposes weakening the condition used in the
Enron acquisition in another respect. The Enron condition prohibited PGE’s equity ratio
from falling below 48% for any reason, while Staff's language here only prohibits a
distribution that would cause the equity ratio to fall below 48%** The applicants would
use the weakened version without the countervailing protections in the rest of Staff's
proposal. This renders the condition virtually meaningless, as OEUC could simply
make sure that it is not the dividends sent from PGE to OEUC that cause the equity
ratio to fall below permissible levels, but the cumulative effect of the dividends and other
liabilities.*® The issue is not the use of Generally Accepted Accounting Principles, but
the ability of the Commission to not be constrained by a narrow definition of causation
that is subject to manipulation.

The same arguments apply to Condition 27, wherein the Staff and ICNU stress
the importance of the same “or could reasonably be expected to” provision.

Additionally, Staff and ICNU’s Condition 27 provides significantly more protection by

% CUB Opening Brief at 34; BOMA Opening Brief at 4-7.

“0|CNU’s Condition 16 also includes Staff's phrase in its Opening Brief, Attachment A at 3
! Staff Opening Brief at 12-14.

*21d. at 12.

3 See example in Staff Opening Brief at 13.
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setting the standard for re-leveraging debt at 40% common equity instead of the
applicants’ proposed 30%. Applicants’ desire to draw more dividends from PGE is not a
justification to put the company and customers at greater risk from a higher debt load.

Condition Nos. 25 and 28. Here again, the interrelationship of TPG, OEUC, and

PGE creates difficulty in crafting adequate protections. ICNU’s condition provides that
PGE distributions to OEUC will be used by OEUC exclusively to pay direct operating
expenses and debt service, until certain conditions are met. In its Opening Brief, Staff
inexplicably proposes modifications to its Condition 25, accepting OEUC’s weakened
version by deleting “direct” from the condition.** Staff also decides to adopt OEUC’s
version of Condition 28, which allows TPG entities to direct bill OEUC for goods,
services, supplies or assets up to $5 million per year. Resultantly, TPG could bill OEUC
$5 million per year and OEUC could draw cash from PGE for open-ended expenses.

Early in their brief the applicants assert, “. . . the resources of TPG’s other
principals and professionals will be available to advise and assist the PGE Board at no
cost to PGE.”™ Later in the same brief, the applicants object that Staff's original
Condition 28 “would unduly limit TPG’s ability to charge Oregon Electric for ongoing
services that TPG may provide.”® The applicants want TPG to be able to charge
OEUC $5 million per year for “ongoing monitoring and advice”.*” This is the
modification that Staff now proposes, but the Commission should reject.

If the Commission approves this application, it should at least adopt ICNU’s

versions of these conditions. ICNU’s Condition 25 allows distributions to be used by

* Staff Opening Brief at 26-27.

> OEUC Opening Brief at 3.

jj OEUC Opening Brief at 38-39.
Id.
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OEUC only to pay direct operating expenses. ICNU’s Condition 28 prohibits TPG
Applicants from allocating or direct billing OEUC for any goods, services, supplies or
assets. Given the applicants’ reliance on the strength of local representation, and their
advice and assistance being given “at no cost” to PGE, it is totally inappropriate to send
$5 million a year in fees to TPG for “monitoring and advice”. This is true whether such
amounts come from OEUC or through OEUC from PGE.

Intervenors’ Conditions. In their Opening Briefs, AOI, ICNU, CUB, and Strategic

Energy recommend several additional specific conditions that were not proposed by
Staff.*®* These would strengthen or extend customer protections and help contribute
toward achieving a net benefit. Staff now recommends some of these.*® However,
Staff explains that its recommended conditions do not provide complete protection from
harms to customers and “time will tell” whether they are sufficient to protect PGE’s
customers and the public at large.*® Staff explains its conditions only mitigate, not
eliminate concerns and -- even with staff’'s proposed rate credit -- the conditions do not
‘ensure or guarantee that the acquisition would result in a net benefit for PGE’s
customers”.”" The staff sets out some of the “more worrisome concerns” that remain,
despite the Staff’'s proposed conditions addressing those concerns.” If the Commission
nonetheless decides to grant this application, it should do so only with the conditions
that give customers the best chance of being protected from harm and realizing a net
benefit from this transaction, including the additional conditions proposed by

intervenors, as set out in AOI's Opening Brief.

8 See AOI Opening Brief at 42-44; ICNU Opening Brief at 39-41 and Appendix A at 5-7.
*9 Staff Opening Brief at 34.

%0 Staff Opening Brief at 2

*" Staff Opening Brief at 19.

% 1d.
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Application Leaves Questions Unanswered. After all that has been said in

this case, there are still fundamental questions that remain unanswered. If this
application is approved, do the conditions and the Commission’s jurisdiction sufficiently
extend to TPG in all areas, since TPG will have de facto control immediately through
Consent Rights and direct voting control if PUHCA is repealed?>® What is the final
purchase price and how much will Oregon Electric need to borrow to close this
transaction?>* What are the terms of the debt?>®> What is the extent and valuation of all
liabilities?*® If the TPG investors change over time, will the Commission be able to
review the transaction under ORS 757.511?°" Are the TPG Consent Rights (veto
power) over the PGE Board, the OEUC Board, or both, and will the OEUC Board be
making operational decisions affecting PGE?°® Why have the applicants been unable to
secure the actions they sought from the Securities and Exchange Commission (“SEC”),
and what are the implications of now seeking an unprecedented action from the SEC?°°
How does the SEC action affect whether this transaction will close at all and, if so,
when?®® How would the Commission’s investigation of this application have differed, or
conditions differed, if the ownership structure were presented as TPG having complete
voting control, since that will be the structure, with no further review by this Commission,

if PUHCA is repealed?®’

3 OEUC Opening Brief at 3, footnote 9.
** OEUC Opening Brief at 5-6.

%% |ICNU Opening Brief at 22.

%% Staff/900, Morgan/7.

" OEUC Opening Brief at 21.

%8 Staff Opening Brief at 31.

%9 |CNU Opening Brief at 16.

® Transcript at 183, 186-187 (Schifter).
" OEUC Opening Brief at 3, footnote 9.
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Different motivations lead to different conclusions. The applicants look at

the facts and say: Trust us. It will all work out so well. The Staff and major customer
groups look at the same facts and say: Be very worried. This deal has very real harms
and risks for customers. In examining these arguments and making its own judgment
on the facts, the Commission should consider that these very different arguments come
from very different perspectives.

What incentives do the Staff and customer groups have for recommending the
Commission either deny the application or attach more stringent conditions necessary
to help protect customers and result in a net benefit? What incentives do the applicants
have to argue the contrary? Whose approach is more likely to result in an outcome that

serves customers and is in the public interest?

Staff & Customer Groups Applicants

Oregon non-profit, public interest Out-of-state private equity investors
Decades of experience before OPUC No experience before this or any PUC
Objective: what is good for customers Objective: investor/management returns
Agrees with OPUC’s legal standards Disagrees with OPUC’s legal standards
Supports OPUC authority to regulate Challenges OPUC authority to regulate
Attempts to get public disclosure Withholds information from PUC, public
Customers still here after 12 years Applicants gone after 12 years
Conclusion

In sum, while the applicants are in the courtship phase of a relationship with the
Commission, Staff, and customers, they dispute the Commission’s regulatory authority
to protect the public interest, withhold information, eschew public disclosure, and leave

critical questions unanswered. What does this portend for the future if this application is

PAGE 13 - REPLY BRIEF OF AOI



granted? Does this body of experience in the regulatory affairs of a public utility show
that granting this application will serve customers and will be in the public interest?

The Staff and customer groups have spent over nine months analyzing this
application. The deeper one drills into the details, the more questions and concerns
emerge. The Staff and customer groups are not naive about the status quo of PGE, its
liabilities, and the paths to the ultimate resolution of its ownership status. It is telling that
given a choice between the applicants’ proposal and the status quo, the Staff and major
customer groups conclude that customers will be better off under the status quo, with its
trajectory toward permanent new ownership status. They reject the applicants’ proposal
as failing to provide adequate protections, failing to result in a net benefit and failing to
be in the public interest. They urge the Commission to deny this application or, if it is
granted, to impose upon it the rigorous conditions that are essential to better protect
customers and help produce a net benefit.

Upon a close and thoughtful examination of the application, the Commission
should reach the same conclusion.

Dated this 3™ day of December, 2004.

Respectfully submitted,

/s/ Mary Ann Hutton

Mary Ann Hutton

Canon and Hutton

Southern Oregon Office:

1141 NW Kring St.

Roseburg, OR 97470

Phone: (541) 440-9717

Fax: (541) 440-2320

Email: mah@canonandhutton.com
Attorney for Associated Oregon Industries
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