Legal Department Associate General Counsel
121 SW Salmon Street ® Portland,Oregon 97204
(503) 464-8860 « Facsimile (503) 464-2200

/PGE/ Portland General Electric Company J. Jeffrey Dudley

January 18, 2005

Via Facsimileand U.S. Mail

Annette Taylor

Oregon Public Utility Commission

PO Box 2148

Sdem OR 97308-2148

Re  Inthe Matter of OREGON ELECTRIC UTILITY COMPANY, LLC, €t al.,
Application for Authorization to Acquire Portland Generd Electric Company
Docket No. UM 1121

Dear Ms. Taylor:

Attached please find an origina and five copies of Portland Generd Electric Company's
Opposition to BOMA's Motion to Lift Protective Order for filing in the above-captioned docket.

Please stamp the extra copy of this letter and return it in the self-addressed envelope
provided.

Thank you for your assstance in this matter. |f you have any questions, please do not
hesitate to call.

Sincerdly,

O

JID:am

Connecting People, Power and Possibilities



BEFORE THE PUBLIC UTILITY COMMISSON
OF OREGON
UM 1121

In the Matter of the Application of -
- PORTLAND GENERAL ELECTRIC
OREGON ELECTRIC UTILITY - COMPANY'S OPPOSITION TO
COMPANY, LLC, et al., - BOMA'S MOTION TO LIFT
PROTECTIVE ORDER

For Authorization to Acquire Portland
~ Generd Electric Company 1

Portland Generd Electric Company ("PGE") submits this Oppostion to the Portland
Building Owners and Managers Association ("BOMA™) Mation to Lift Protective Order
("BOMA's Mation"). Although BOMA's Mation is not entirely clear on this point, BOMA's
request appears to include two separate components. (1) A motion generdly to lift or vacate
Order No. 04-139 (the "Protective Order") and (2) a specific chalenge to the confidentialy
designations of certain Oregon Electric documents (the "Oregon Electric Documents'). PGE's
Opposgition concerns the first part - BOMA's request to lift the Protective Order.

It would appear that the second part of BOMA's Motion is now moot in light of Oregon
Electric's decisgon to declassify from "confidentia” to "public" al of the Oregon Electric
Documents that are specifically identified in the Motion. See Letter dated January 10, 2005,
from LisaRackner, and ALJ Ruling dated January 11, 2005. Nevertheless, the first part of
BOMA's Mation is not moot given that there is confidential material in the record that has not
been reclassified and there remains confidential material that was produced in discovery but not
made part of the record. The terms of the Protective Order continue to apply to the remaining

confidential material ether produced in the docket and/or made part of the record.
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The Commission or the ALJ should rgect BOMA's Motion for three reasons. (1) BOMA
misstates the legd standard for entry of a Commisson protective order. The appropriate
standard is "good cause," and the ALJ properly entered the Protective Order under that standard;
(2 BOMA's Mation is procedurally defective in saverd respects, and (3) vacating the entire
Protective Order after discovery has been completed is unjustified and would be fundamentally
unfair to parties who have produced confidential information, abided by the terms of the
Protective Order, and relied on the protections and process the Protective Order provides.

l. The Protective Order was Properly Entered Upon a Showing of Good Cause.

BOMA's Mation argues that the Protective Order was improperly issued becausethe
"public has aright to know" (Mation at 3) and the Applicants "did not make afactual case
showing identifiable risk of harm™ sufficient to counterbalance "the public'sinterestin
disclosure” Motion at 2. BOMA misunderstands the legal standard in at least two fundamental
ways.

First, under the Commission rules, aprotective order should be issued upon a showing of
"good cause." OAR 860-012-0035(k). The ALJ appropriately found that Oregon Electric
satisfied the "good cause’ standard because "discovery requests may reved sendtive and
proprietary information, such as financia records and projections, strategic plans, and other
information." Protective Order at 1.

BOMA isjust wrong when it clams that the requirements of ORCP 36(C)(7) must be
met in order to enter the Protective Order. ORCP 36(C)(7) governs whether any particular
document is entitled to protection or confidential treatment. The Protective Order does not
address or prgjudge that question. It smply establishes the process by which (i) the disclosing

party may initialy desgnate confidential documents and (ii) any other party may chalenge that
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designation. Protective Order, 444, 15. If aparty chalenges adesignation, then the designating
party bears the "burden of showing that the chalenged information falls within ORCP 36(C)(7)."
Protective Order, §15. The Protective Order shields no documents and makes no judgment
about whether any particular document satisfies the legd requirements of ORCP 36(C)(7). It
smply establishes the process through which parties resolve disputes concerning confidentiaity.
As such, the ALJmay enter the Protective Order upon a showing of "good cause," which Oregon
Electric made here.

Second, even if ORCP 36(C)(7) applied to entry of the Protective Order, BOMA has
misstated the legd standard. Under ORCP 36(C)(7), the party seeking protection must meet a
two-prong test. It must show that (1) the information is a "trade secret or confidentia
commercid information” and (2) disclosure will cause seriousinjury. See, e.g., CUBV. OPUC,
128 Or App 650, 658, 877 P2d 116 (1994). BOMA clams that “the Commission is required to
balance the public's interest in disclosure against the potentia harm." BOMA Motion a 2. This
iswrong. The Oregon Court of Appedls rejected precisely this same argument when CUB made
it in an gpped of an OPUC ruling granting confidential treatment.

Wergect CUB's contention that thereis athird prong to the test

for determining whether to issue aprotective order, which would

require a baancing of the public's interest in disclosure against the

potentia harm to [the disclosing party]. Although that may be a

relevant factor in determining whether materid that has become a

part of ajudicial record should remain subject to a protective order,

ithasno bearing on thedeter mination asto whether material sthat

aresought to bediscover ed shoul dbe subject to aprotectiveorder.
CUB V. OPUC, 128 Or App a 660 (emphad's added) (interna citations omitted). And the Court
of Appedls rgected the "public interest” exception BOMA suggests in the very case BOMA
acknowledges "sats forth the analysis required for a protective order to beissued.” BOMA

Motion a 1.
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Il. BOMA's Mation Violates Commisson Rules and the Protective Order.

BOMA's challenge to the Protective Order is procedurally deficient in severa ways. The
Commission rules provide aprocess for chalenges like BOMA's, and BOMA has not followed
thoserules. OAR 860-012-0035(k) provides that a party may challenge the entry of a protective
order by seeking certification of the ruling within 10 days of theruling. OAR 860-014-0091.
Thisrule was cdled to BOMA'’s attention at the end of the Protective Order. Not only did
BOMA not oppose Oregon Electric's motion to enter the Protective Order, but BOMA never
sought certification of the Protective Order as required. In fact, BOMA's representatives sgned
the Protective Order without objection or reservation on March 15, 2004, just five days after it
was entered.

Also, BOMA sgned the Protective Order certifying that it "would be bound by its terms."
As discussed above, the Protective Order sets forth a process for a party to chalenge a
confidentiality designation. It provides that the parties should first attempt to resolve the dispute
informally. Protective Order, § 15. If the dispute cannot be resolved informally, the party
desiring disclosure may file amotion "specificaly identifying the contested information." 7d.
Again, BOMA failed to follow this process. BOMA did not confer with PGE prior to filing the
motion to lift the Protective Order. And BOMA's blanket request to lift the Protective Order
does not comply with the Protective Order's requirement of "specificaly identifying the
contested information."

The Commission rules and the Protective Order made available to BOMA anumber of
avenues in which to pursueits concerns. BOMA decided not to follow those rules and the terms

of the Protective Order. Itsfailure doneis sufficient to warrant denia of the Motion.
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III.  Lifting the Protective Order Would Be Unfair.

Other than the Oregon Electric Documents, BOMA's Mation fails to identify any specific
documents which should bereclassified. It provides no evidence that specific documents were
improperly designated as confidential. A blanket lifting of the Protective Order could resultin
harm to PGE’s customers. Exhibit ICNU/806 contains PGE documents from an October 2004
presentation made to Moody’s Investor Services, a securitiesrating agency. Confidential
material in that Exhibit presents information about PGE power trading. PGE must competein a
competitive power market. Disclosure of confidential PGE power trading datato other market
participants could affect the future price PGE pays for power, which in turn could harm PGE
customers,

In addition, anumber of PGE confidentiality designations withstood chdlenge. Ina
Ruling dated September 3, 2004, the ALJ ruled that anumber of PGE confidentiality
designations were appropriate under the Protective Order. BOMA did not dispute these
determinations. Nor doesBOMA argue now that the ALIJ's determination was incorrect.
BOMA's Motion provides no basis for reclassifying any of PGE's confidentiality designations.

At thislate stage in the proceeding, it would be fundamentally unfair to lift the Protective
Order. Parties have submitted confidential material relying on the process and protections the
Protective Order affords. 1t would be wrong to lift the Protective Order under these
circumstances penalizing designating parties who have complied with the Commission rules and
the Protective Order.

Conduson
All documents marked as confidential should be treated according to the terms of the

lawfully entered Protective Order. 1f BOMA wantsto chalenge the specific confidentiaity
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designations, it may do so under the terms of the Protective Order it Sgned and never contested.

See Signature Page signed by BOMA dated March 15, 2004. The ALJ or Commission should
deny BOMA's Mation.

DATED this 18" day of January, 2005.

PORTLAND GENERAL ELECTRIC COMPANY

D ezl

&"}cffre/}lDu\dJe};/OSB #8
Asociate Genera Counsel
Portland Generd Electric Company
121 SW Sdmon Stregt, IWTC1300
Portland, OR 97204

Tdephone: 503-464-8860

Fax: 503-464-2200

E-Mal: jay.dudley@pgn.com
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CERTIHCATE OF SERVICE
| certify that | have caused to be served the foregoing Portland Genera Electric
Company's Opposition to BOMA's Mation to Lift Protective Order in OPUC Docket
No. UM 1121 by First Class U.S. Mail, postage prepaid and properly addressed for mailing, to
the persons on the attached list, and by dectronic mail to those persons on the eectronic service
list maintained by the OPUC.

Dated this 18" day of January, 2005.

PORTLAND GENERAL ELECTRIC COMPANY

e ) e by,

J. Jelfrey Dudiey/OSB # 8@

Associate General Counsdl

Portland Generd Electric Company
121 SW Samon Street, IWTC1300
Portland, OR 97204

Tdephone 503-464-8360

Fax: 503-464-2200

E-Mall: jay.dudley@pgn.com

CERTIHCATE OF SERVICE - PAGE 1



SERVICE LIST

Jm Abrahamson

Community Action Directors of Oregon
4035 12th ST Cutoff SE Ste 110
Sdem, OR 97302

SusanK. Ackerman
NIPPC

PO Box 10207

Portland, OR 97296-0207

Grieg Anderson
5919 W Miles ST.
Portland, OR 97219

Ken Beeson

BUIENEWATER&H ECTR C
BOARD

500 East Fourth Avenue

Eugene, OR 97440-2148

Julie Brandis

ASSOCIATED OREGON INDUSTRIES
1149 Court ST NE

Sdem, OR 97301-4030

Kim Burt

WEST LINN PAPER COMPANY
4800 Mill ST

West Linn, OR 97068

J. Laurence Cable

CABLE HUSTON BENEDICT ET AL
1001 SW 5th Ave Ste 2000

Portland, OR 97204-1136

K Dee Carlson

Dept of Justice - Generd Counsd
Divison

1162 Court St NE

Sdem, OR 97301-4096

CERTIFHICATE OF SERVICE - PAGE 2

UM 1121

Jennifer Chamberlin
STRATEGIC ENERGY LLC
2633 Wdlington Court
Clyde, CA 94520

William H. Chen

CONSTELLATION NEWENERGY INC
2175 N CaliforniaBlvd Ste 300

Walnut Creek, CA 94596

Laurence Tuttle

Center for Environmental Equity
610 SW Alder #1021

Portland, OR 97205

S. Bradley Van Cleve

Davison Van Cleve PC °
1000 SW Broadway STE 2460
Portland, OR 97205

Benjamin Wadlters

City of Portland - Office of City Attorney
1221 SW 4TH AVE - RM 430

Portland, OR 97204

Michad T. Weirich
Department of Justice
1162 COURT ST NE
Sdem, OR 97301-4096

Steven Weiss

Northwest Energy Codlition
4422 Oregon Trail Ct NE
Sdem, OR 97305

Robin White

Portland BOMA

1211 SW 5TH Ave., Ste 2722-Mezzanine
Portland, OR 97201



Lome Whittles

EPCOR MERCHANT & CAPITAL (US
INC

1161 W River ST, Ste 250

Boise, ID 83702

LindaK. Williams
KAFOURY & MCDOUGAL
10266 SW Lancaster RD
Portland, OR 97219-6305

James Dittmer

UTILITECH INC

740 NW Blue Pkwy Ste 204
Lee's Summit, MO 64086

Jeanne L Arana

Oregon Housing & Community Services
Dept

PO Box 14508

Sdem, OR 97301

Michael Morgan

TONKON TORPLLP

888 SW 5th Ave., STE 1600
Portland, OR 97204-2099

Frank Nelson
543 Willamette CT
McMinnville, OR 97128

Nancy Newd|
3917 NE Skidmore
Portland, OR 97211

James Noteboom

KARNOPP PETERSEN NOTEBOOM
ET AL

1201 NW Wadl ST STE 300

Bend, OR 97701

LisaF. Rackner
ATERWYNNELLP

222 SW Columbia ST., Ste 1800
Portland, OR 97201-6618

CERTIFICATE OF SERVICE - PAGE 3

DonadW. Schoenbeck

Regulatory & Cogeneration Services Inc.
900 Washington ST., Ste 780
Vancouver, WA 98660-3455

Rebecca Sherman

HY DROPOWER REFORM COALITION
320 SW Stark Street, Suite 429

Portland, OR 97204

John W. Stephens

ESLER STEPHENS & BUCKLEY
SW Fifth Ave., Ste 700
Portland, OR 97204-2021

Brett Swift

AMERICAN RIVERS

320 SW Stark ST, Suite 418
Portland, OR 97204

Mitchell Taylor

ENRON CORPORATION
PO Box 1188

1221 Lamar — Ste. 1600
Houston, TX 77251-1188

Ken Lewis
2880 NW Arid Terrace
Portland, OR 97210

Seven G. Lins

Glendale, City of

613 E Broadway Ste. 220
Glendde, CA 91206-43%4

James Manion

WARM SPRINGS POWER
ENTERPRISES

PO Box 960

Warm Springs, OR 97761

Lloyd K. Marbet

DONT WASTE OREGON
19142 S Bakers Ferry RD
Boring, OR 97009



Gordon McDonald

PACIFIC POWER & LIGHT
825 NE Multnomah Ste. 800
Portland, OR 97232

Lora Garland L-7

Bonneville Power Administration
PO Box 3621

Portland, OR 97208-3621

Danid W. Meek

DANIEL W MEEK ATTORNEY AT
LAW

10949 SW 4th Ave.

Portland, OR 97219

Thad Miller

OREGON ELECTRIC UTILITY
COMPANY

222 SW Columbia Street, Suite 1850
Portland, OR 97201-6618

William Miller

IBEW

17200 NE Sacramento
Portland, OR 97230

Christy Monson

LEAGUE OF OREGON CITIES
1201 Court ST. NE Ste. 200
Sdem, OR 97301

K atherine Futornick
14800 NE Bluebird Hill Lane
Dayton, OR 97114

Leonard Girard
2169 SW Kings Court
Portland, OR 97205

Ann English Gravatt

RENEWABLE NORTHWEST PROJECT
917 SW Oak — Ste 303

Portland, OR 97205

CERTIFICATE OF SERVICE - PAGE 4

Roy Henderson

PENSION ENHANCEMENT
COMMITTEE

895 NW Dale Avenue
Portland, OR 97229

Mary Ann Hutton
CANON AND HUTTON
1141 NW Kring St
Roseburg, OR 97470

Joe Janssens

PGE PENSION ENHANCEMENT
COMMITTEE

24495 Butteville RD NE

Aurora, OR 97002

Valarie Koss
COLUMBIA RIVER PUD
PO Box 1193

Saint Helens, OR 97051

Geoffrey M. Kronick LC7
BONNEVILLE POWER
ADMINISTRATION

PO Box 3621 :
Portland, OR 97208-3621

Michad L. Kurtz

BOEHM, KURTZ & LOWRY
36 E 7th ST., Ste 2110
Cincinnati, OH 45202

Julie Coletti

Asst. Generd Counsdl
Strategic Energy LLC

Two Gateway Center 9" Floor
Pittsburgh PA 15222

Joan Cote

Oregon Energy Coordinators Association
2585 State ST NE

Sdem, OR 97301



Chris Crean

MULTNOMAH COUNTY
501 SE Hawthorne, Suite 500
Portland, OR 97214

Méeinda J. Davison
DAVISON VAN CLEVEPC
1000 SW Broadway Ste 2460
Portland, OR 97205

Jm Deason

Cable Huston Benedict Haagensen &
Lloyd LLP

1001 SW Fifth Ave,, Ste. 2000
Portland, OR 97204-1136

Gary Duell
11301 SE Charview Court
Clackamas, OR 97015

Jason Eisdorfer

CITIZENS UTILITY BOARD OF
OREGON

610 SW Broadway Ste 308
Portland, OR 97205

CERTIFICATE OF SERVICE - PAGE 5

James F. HI
STOELRIVESLLP

900 SW 5th Ave Ste 2600
Portland, OR 97204-1268

AnnL. Fisher

AFLEGAL & CONSULTING
SERVICES

1425 SW 20th Ste 202
Portland, OR 97201

Andrea Fogue

LEAGUE OF OREGON CITIES
PO Box 928

1201 Court ST NE Ste 200
Sdem, OR 97308

Scott Forrester

FRIENDS OF THE CLACKAMAS
RIVER

2030NE 7thPL

Gresham, OR 97030



