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January 19, 2005.

Oregon Public Utility Commission
Administrative Hearings Division
550 Capitol Street, NE, Suite 215
PO Box 2148

Salem, Oregon 97308-2148

Re: UM 1121
Dear Administrative Hearings Clerk:

Enclosed please find an original and five copies of BOMA’s Reply to Applicants
Response to Motion to Lift Protective Order The parties were served by
electronic distribution where electronic addresses were available, otherwise by
mail.

Thank you for your courtesy.

Sincerely,

Ann Fisher
Attorney at Law
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Attorney at Law

AF Legal & Consulting Svcs
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Portland, Oregon 97201
Telephone - 503.721-0181
Facsimile - 503.223-2305

BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

In the Matter of Case UM 1121

REPLY to Applicants Response to
OREGON ELECTRIC UTILITY COMPANY, LLC, et ) MOTION TO LIFT PROTECTIVE ORDER
CONSIDERARTION BY FULL COMMISSION

REQUESTED.

al.

— N N N

Application for Authorization to Acquire Portland

General Electric Company.

Portland Building Owners and Managers Association (“BOMA”") submits the following Reply to Applicants’
and Texas Pacific Group’s (“TPG") Response to BOMA'’s motion to revoke the Protective Order entered in

this matter.

Once again Applicants’ response aims to confuse and mislead the Public, Interveners, and the
Commission. They do so by misstating BOMA'’s motion and its underlying basis. They have been quick
to say In the press (and apparently in staged discussions with influential Oregonians} (1) that the due
diligence documents mean nothing (despite the hefty price tag of $7 million), (2) that TPG “has no plans”
for PGE but will develop some if the transaction is approved, and (3) that TPG's investment is reasonable
and will cause no harm to PGE customers, Oregonians, and the State. TPG puts its own credibility at

issue in this docket.

TPG did so not put the issues of truth and credibility at issue when the protective order was requested

(although they did not make the showing required by Citizens Utility Board of Oregon v, OPUC, 128 Or

BOMA Reply to Applicants Response to Motion to Lift Protective Order-



App 650, 877 P2d 116 (1994)), nor did TPG do so during the evidentiary phase of the proceedings. Not
until it appeared that the Commission wasn'’t going to look any further did TPG clearly and unequivocally
put the credibility of TPG and the reasonableness of this transaction at issue. Itis TPG that drives the
timing of the motion and the need to lift the protective order. It is the Public that will be harmed if the

protective order is not withdrawn.

Nothing that Applicants argue in support of retaining the protective order is important or relevant in this
matter. What is important is what TPG is trying to keep secret, and why. Applicants have released some
but not all of the secret documents in this matter. Why haven't they released them all? There are three

possible scenarios — none of them good - and each one demands that the protective order be lifted.

Scenario No. 1 —

The documents under the protective order refute TPG’s public statements that the Due Diligence
performed was just initial analyses and have no bearing upon the current situation. If that is true, the
additional documents being held from the Public show that TPG representatives have been less than

truthful and straightforward in their comments, particularly since no one knows what those plans might be.

Scenario No. 2 —

The retained documents show that the current plans are as stated in recent news articles (such as in the
January 14, 2005 edition of The Business Journal (Portland)): “Texas pacific has no operating plan for
PGE, but will develop a 100-day plan working with management if the deal gains approval.” In other
words, TPG wants this Commission to approve a transaction without knowing any of the salient
information necessary to make a reasoned decision. And why would TPG want that? One can only

surmise but it is obviously not to benefit the PGE ratepayers or the Public.

Scenario No. 3 —
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The retained documents, including those reflecting presentations made to the credit rating companies
such as Standard and Poor’s and Morgan Stanly, show that TPG will make a cool billion dollars on this

deal and its interest in benefiting the public is only as deep as the ink on the page.

In each scenario the Protective Order is being used, not to protect legitimate trade secrets, but as a shield
to prevent proper inquiry into what the Applicants are going to do. They ask the Commission to naively
accept ambiguous and unenforceable promises to ‘do the right thing”. But whether “the right thing” is for
the Public or TPG remains to be seen. Even now, after claiming to the world that it has released “all” of
the documents, TPG continues to demand that a protective order remain in place to shield public scrutiny
of other documents. Those documents include (as illustration, not intended to limit, since all of the secret
documents are relevant) such things as ICNU 200-205, and ICNU 806, the latter, a significant document

related to current evaluation of PGE" , which was not admitted into the record based on TPG'’s objection.

Applicants have attempted to make this motion about BOMA or worse, BOMA’s counsel. This isn’t about
BOMA. lItisn't about BOMA's counsel. It isn’t even about the men and women involved in this
transaction. What it is about is how the Customers’ Public interest be affected by this transaction. Will
this transaction harm ratepayers? The Public? The Oregon economy? Only by a full and open discussion
of what really will happen, what TPG will take from this, and what the Customers can expect — the risks,
liabilities, and the potential harm — will a reasonable approach be fashioned to make this something
special, a true win for Oregon. If the applicants are unwilling to sign on the dotted line, to share the risks,
and to accept that they have an obligation to the utility and its ratepayers, then this is no deal that

Oregonians can accept.

BOMA has asked that the full Commission consider its motion. In the final analysis, it is the full
Commission who will wear the flowers or the tar if the wrong decision is made. It is the full Commission
who will have to explain why some documents were held back and that important information was not

considered.
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Willamette Week obtained documents which have shown, without rebuttal that this is a bad deal for
Oregonians. Applicants then provided, some but not all, of its secret documents to the Oregonian but
claim a right to continued secrecy over the remainder. There has been no argument advanced to support
any need for protection for trade secrets and confidential information or legitimate harm if the information
comes out. Instead Applicants want to redirect inquiry to a time early in the proceedings to say that
BOMA should have opposed the protective order then. Then BOMA was willing to believe that protection
was for a legitimate purpose, not to shield plans and schemes against the customers’ interests. Now,
TPG put its credibility at issue by its inconsistent public remarks giving rise to the need to revoke the
protective order. TPG’s actions, no one else’s, drives this motion. The motion should be granted.

Dated this 19" day of January 2005.

X

Ann L. Fisher

1425 SW 20" Street, Suite 202
Portland, Oregon 97201
503-721-0181

503-223-2305 - facsimile

i They also misstate the significance of Zenith Radio Corporation v. Matsushita Electronic Industrial
Company, 529 F. Supp 866 (Ed Pa 1981) since the case clearly recognizes a third factor in determining
whether material that has become a part of a judicial record should remain subject to a protective order,
which is to require a balancing of the public’s interest in disclosure against the potential harm to the entity
seeking protection. See, CUB v PUC, at page 660

"t appears that while some of the documents contained information about PGE, it is, like the due
diligence documents, information that TPG has provided to rating agencies and others and as such
reflects TPG’s evaluation of this transaction. They differ from the documents previously released by TPG

since they were prepared or presented during 2004.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served BOMA'’s Reply to Applicants

Response to Motion to Lift Protective Order on the officia servicelist for Docket No. UM 1121,

by causing the same to be eectronically served on January 19, , 2004, upon al parties who have

an email address on the officia servicelist, and by U.S. Mail on January 19 2005, postage-

prepaid, to those parties who do not have an email address on the officia servicelist.

Dated at Portland, Oregon, this 19" day of January, 2005.

By:

Ann L. Fisher
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